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Preface 


This is the 9th edition of Psychology and the Legal System. 
Its longevity is a testament to the incisive, rigorous, and 
accessible presentation of various aspects of psychology 
and law originally provided by Lawrence Wrightsman 
in the Ist edition, published more than 30 years ago. 
Professor Wrightsman’s name is included in the title to 
honor his many contributions to this book and to the 
field of psychology and law. As with two previous edi- 
tions, we—Edie Greene and Kirk Heilbrun—are the 
sole authors. 

We continue to believe that the law is inherently 
psychological. It is made by people with varying 
desires and ambitions, interpreted by individuals with 
different (sometimes contradictory) perspectives, and 
experienced—either directly or indirectly—by all of us. 
Both psychology and the law are about motivation and 
behavior. Indeed, for centuries the legal system has been 
a powerful influence on people’s everyday activities. 
From the Supreme Court’s 1954 school desegregation 
decision to its 2014 case concerning application of the 
death penalty to people with intellectual disabilities, 
both of which are described in this book, the courts 
have had considerable impact on individual lives. 

As we move toward the third decade of the 21st cen- 
tury, we find it ever more useful to describe the law 
from the perspective of psychology, a behavioral science 
that also has a significant applied component. We are 
not alone. In fact, matters of law and psychology are 
often cited in the media. Whether they involve con- 
cerns about excessive use of force by police, partisanship 
in judicial elections, the impact of trauma on human 
behavior, or the role of extremist ideology and beliefs in 
fostering violence, headlines and lead stories are often 
about some aspect of psychology and law. Although this 
attention appears to cater to an almost insatiable curi- 
osity about crime and other types of legal disputes, it 
also promotes some ambivalence about the law. Many 
citizens are suspicious of the police, but police are still 
the first responders in a crisis. Juries are sometimes criti- 
cized for their decisions, but most litigants would prefer 
to have their cases decided by juries rather than judges. 
Citizens value their constitutionally protected rights, 


but also demand security in a post-9/11 era. This 9" 
edition explores these tensions as well as many other 
captivating and controversial issues that arise at the 
crossroads of psychology and the law. 

The primary audiences for Psychology and the Legal 
System are students taking a course in psychology and 
the law, forensic psychology, or the criminal justice 
system, and others who seek to learn more about the 
legally relevant science and practice of psychology. This 
book (and its individual chapters) may also be used as 
a supplement in psychology courses that emphasize 
applied psychology, social issues, or policy analysis. In 
addition, it covers a number of topics relevant to law 
school courses that introduce law students to social sci- 
ence research findings and applications. 

We have attempted to find the right mix of psychol- 
ogy and legal analysis in the text. The book’s emphasis 
remains on psychological science and practice, but we 
also summarize the legal history of many key topics and 
present the current status of relevant legal theories and 
court decisions. Specific recent topics that are covered 
in some detail in this edition include assessing the risk 
of terrorist acts based on ideologies and affiliations, 
the uptick in mass shootings, sexual harassment in 
the workplace, the toll of legal education on students’ 
well-being, and how psychology has contributed to 
criminal profiling. 

We continue to focus on the psychological dimen- 
sions of several topics that remain important in con- 
temporary society, just as they were important when 
previous editions of this text were written. These 
include how attributions about the causes of behavior 
affect judgments of offenders and victims, lawyers’ and 
judges’ use of intuitive cognitive mechanisms to evalu- 
ate cases and make decisions, the association between 
beliefs about procedural fairness and people’s willing- 
ness to obey the law, clinicians’ assessments of com- 
petence in various domains, and racial influences on 
police, jury, and judicial decision-making. As in previ- 
ous editions, we have updated each of these topics using 
the best available scientific evidence published since our 
most recent edition went to press. 
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xiv Preface 


NEW FEATURES AND REVISIONS 


We have made the following major changes from the 
last edition: 


a We strived to make Psychology and the Legal System 
more user friendly by providing current examples to 
illustrate the material in a straightforward and acces- 
sible way. 

= We added new material on important alternatives 
to traditional prosecutions, namely, problem-solv- 
ing courts that enable drug abusers, people suffer- 
ing from mental illnesses, and veterans involved 
in the criminal justice system to receive structured 
treatments to address the underlying source of 
dysfunction. 

a We provided several new real-world examples in boxes 
(“The Case of...”). These summaries describe scenar- 
ios and cases that illustrate or explain an important 
legal concept or psychological principle covered in the 
chapter. Readers will be familiar with many recent 
examples including clashes between white suprema- 
cists and others at the Unite the Right rally in Char- 
lottesville, the shooting deaths of nine parishioners 
in Charleston, the false guilty plea that upended the 
career of football star Brian Banks, and the sexual 
assault trial of Bill Cosby. We also feature the his- 
toric cases of Ernest Miranda, Clarence Gideon, 
John Hinckley, Ted Bundy, and others. A few cases 
are either fictional (such as Dexter Morgan from the 
popular television series Dexter) or composites, but 
still highly applicable to the chapter material. 

= We updated examples of the themes, introduced in 
Chapter 1, that pervade a psychological analysis of 
the law. These include the rights of individuals ver- 
sus the common good; equality versus discretion as 
ideals that can guide the legal system; discovering 
the truth or resolving conflicts as the goals that the 
legal system strives to accomplish; and science ver- 
sus the law as a source of legal decisions. Elsewhere 
(Greene & Heilbrun, 2016), we have noted that these 
themes continue to unify many of the research find- 
ings, policy choices, and judicial decisions detailed 
in the book and we return to them at several points 
in the text. 

= This edition includes a thorough, authoritative revi- 
sion of every chapter in light of research and pro- 
fessional literature published since the last edition. 
Highlights include the following: 

= Chapter 1 provides an overview of the field and 
details the many roles that psychologists can play in 
the legal system. 
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a Chapter 2 includes new data on the well-being of law 


students and the professional satisfaction of practic- 
ing lawyers. 

Chapter 4, on the psychology of police, includes 
new material on the excessive use of force in police 
encounters with minority citizens, attempts to 
improve police-community relations, and recom- 
mendations from President Obama’s Task Force on 
the Future of Policing in the 21st Century. They 
include practices that reduce crime, build public 
trust, and ensure officer wellness and safety. 
Chapter 5 updates the reforms to lineup procedures 
in cases involving eyewitness identification based on 
recent scientific data on eyewitness memory. 
Chapter 6 covers the psychology of victims of crime 
and violence. It updates research on the relationship 
between trauma, adverse experiences, and crime, 
as well as rape-supportive attitudes that include 
acceptance of rape myths, adversarial sexual beliefs, 
and hostile attitudes toward women. It notes that 
rape is a severe trauma that can lead to PTSD 
symptoms. 

Chapter 7, on the evaluation of criminal suspects, 
includes discussion of new techniques for detecting 
deception based on principles of cognitive psychol- 
ogy. It also describes how interrogation procedures 
are being reformed in light of psychological research 
on social influence factors. 

Chapter 8 provides new data on the effectiveness of 
various high-tech tools used during trials, including 
videoconferencing, animations, and virtual reality. 
Chapter 10 describes updates on forensic assessment 
in criminal cases, and Chapter 11 does the same for 
civil cases. 

Chapter 12 describes the complexity of jury selec- 
tion in a location saturated with publicity about 
the crime. The case of Boston Marathon bomber, 
Dzhokhar Tsarnaey, serves as an example. 

Chapter 13 expands the discussion of juries in the 
previous chapter to cover their decision-making. We 
reorganized it to focus on jurors’ reliance on relevant 
evidence, evaluated through the lens of their emo- 
tions. It includes updated information on their abil- 
ity to understand and apply judicial instructions and 
on jury deliberations. 

Chapter 14 describes recent data on death- 
qualification in capital trials, a process whereby 
those with scruples against the death penalty are 
eliminated from the jury. The new research raises 
concerns about representativeness of the juries that 
decide capital cases. 


MindTap for Greene and Heilbrun’s 
Wrightsman’s Psychology and the Legal 
System 


Mind Tap is a personalized teaching experience with rel- 
evant assignments that guide students to analyze, apply, 
and improve thinking, allowing you to measure skills 
and outcomes with ease. 


= Guide Students: A unique learning path of relevant 
readings, media, and activities that moves students 
up the learning taxonomy from basic knowledge and 
comprehension to analysis and application. 

= Personalized Teaching: Becomes yours with a Learn- 
ing Path that is built with key student objectives. 
Control what students see and when they see it. Use 
it as-is or match to your syllabus exactly—hide, rear- 
range, add, and create your own content. 

= Promote Better Outcomes: Empower instructors 
and motivate students with analytics and reports 
that provide a snapshot of class progress, time in 
course, engagement, and completion rates. 


In addition to the benefits of the platform, MindTap for 
Wrightsman’s Psychology and the Legal System provides 
helpful assignments and activities, including section 
quizzes and chapter tests, as well as appendices— 
the Ethical Principles of Psychologists and Code of 
Conduct and the Specialty Guidelines for Forensic 
Psychology, both of which provide ethical guidance for 
practice and research in forensic psychology, as well as 
the Bill of Rights, which describes the amendments to 
the U.S. Constitution. 
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Psychology and the Law: 
Choices and Roles 


Laws as Human Creations 
Laws Help Resolve Conflict and Protect the Public 


The Changing of Laws 


The First Choice: Rights of Individuals versus the 
Common Good 


BOX 1.1: The “Unite the Right” Rally in Charlottesville 
and the Speech Rights of White Supremacists 
The Second Choice: Equality versus Discretion 


BOX 1.2: The Case of Evan Miller: Life Sentences for 
Juvenile Offenders Are Excessive Punishment 


BOX 1.3: The Case of Troy Davis and a Parole Board’s 
Discretion 


The Third Choice: To Discover the Truth or to Resolve 
Conflicts 


The Fourth Choice: Science versus the Law as a Source of 
Decisions 


BOX 1.4: The Case of Tatiana Tarasoff: The Duty to 
Protect 

The Psychologist as a Basic Scientist of the Law 

The Psychologist as an Applied Scientist in the Law 
The Psychologist as a Policy Evaluator in the Law 
The Psychologist as a Forensic Evaluator in Litigation 


The Psychologist as a Consultant in Litigation 


2 CHAPTER 1 Psychology and the Law: Choices and Roles 


ORIENTING QUESTIONS 


1. Why do we have laws, and what is the psychologi- 
cal approach to studying law? 

2. What choices are reflected in the psychological 
approach to the law? 


onsider the following stories, all of which 
were prominently featured in the news: 


= Inacase that elevated debate about police shootings 
of African American citizens, a Minnesota jury had 
to decide whether Officer Jeronimo Yanez reasonably 
believed that Philando Castile was reaching for a gun 
when he was pulled over while driving. Among the 
rash of police shootings and indictments of police 
officers in recent years, this case was remarkable 
because Castile’s girlfriend live-streamed and nar- 
rated the bloody scene as it unfolded. Yet the out- 
come was familiar: Like many other officers charged 
with shooting Black citizens, Yanez was acquitted. 


a A Denver radio host sued Taylor Swift for $3 million 
after she accused him of groping her during a routine 
meet-and-greet. But the pop star turned the tables by 
countersuing for $1, which removed any suspicion 
of personal gain and provided an opportunity, as she 
said, to be an example to other women who have 
endured similar humiliating acts. The jury’s verdict? 
$1 to Taylor Swift. 


= A drunken driver who killed a 10-year-old boy in 
suburban Dallas was sentenced to spend 180 days in 
jail over the next 10 years, including every Christmas 

Day, New Year’s Day, and June 8, the child’s birth- 

day. The judge said he wanted to remind the defen- 

dant of the family’s loss on these important family 
holidays. 

These stories illustrate a few of the psycho-legal top- 
ics that we consider in this book: police-community 
relations and discrimination, the motivations of 
offenders and victims, discretion in judges’ sentencing 
decisions, and public perceptions of security and law 
enforcement officials. They show the real flesh and 
blood of some of the psychological issues that arise in 
the law. @ 
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3. How do laws reflect the contrast between due 
process and crime control in the criminal justice 
system? 

4. What are five roles that psychologists may play in 
the legal system and what does each entail? 


The Importance of Laws 


These examples also illustrate the pervasiveness of the 
law in our society. But how does the law work? This 
book will help you understand how the legal system 
operates by applying psychological concepts, theories, 
findings, and methods to its study. 


Laws as Human Creations 


Laws are everywhere. They affect everything from birth 
to death. Laws regulate our private lives and our public 
actions. Laws dictate how long we must stay in school, 
how fast we can drive, when (and, to some extent, 
whom) we can marry, and whether we are allowed to 
play our car stereos at full blast or let our boisterous dog 
romp through the neighbors’ yards and gardens. Given 
that the body of laws has such a widespread impact, 
we might expect that the law is a part of nature, that 
it was originally discovered by a set of archaeologists or 
explorers. Perhaps we think of Moses carrying the Ten 
Commandments down from the mountain. 

But our laws are not chiseled in stone. Rather, laws 
are human creations that evolve out of the needs for 
order and consistency. To be responsive to a constantly 
changing society, our laws must also change. As some 
become outdated, others take their place. For example, 
before there were shootings on school grounds, no laws 
forbade the presence of weapons in schools. But after 
a series of deadly incidents, laws that banned weap- 
ons from school property were widely established. On 
occasion, the reach of these zero-tolerance policies has 
been excessive, as Zachary Christie, a Delaware first 
grader learned. Zachary was suspended and ordered 
to enroll in an alternative program for troubled youths 
because he took to school a Cub Scout utensil that 
included a small, folding knife. When this sort of over- 
reaching occurs, the public reacts, and the policies are 
revised again. 


Laws Help Resolve Conflict 
and Protect the Public 


Many standards of acceptable behavior—not purposely 
touching strangers on elevators, for example—seem 
universally supported. But in some situations, peo- 
ple have differences of opinion about what is consid- 
ered appropriate, and disagreements result. When this 
occurs, society must have mechanisms to resolve the 
disagreements. Thus, societies develop laws and regu- 
lations to function as conflict resolution mechanisms. 
Customs and rules of conduct evolve partly to deal with 
the conflict between one person’s impulses and desires 
and other people’s rights. Similarly, laws are developed 
to manage and resolve those conflicts that cannot be 
prevented. 

Public safety is always an important consideration 
in a civilized society. In earlier times, before laws were 
established to deter and punish unacceptable behavior, 
people “took the law” into their own hands, acting as 
vigilantes to secure the peace and impose punishment 
on offenders. Now, at least in the United States and 
most other nations, all governmental entities—federal, 
state, county, borough, municipality, and even some 
neighborhoods— have enacted laws to protect the 
public. 


The Changing of Laws 


The basic raw material for the construction and the 
revision of laws is human experience. As our experi- 
ences and opportunities change, laws must be devel- 
oped, interpreted, reinterpreted, and modified to keep 
up with these rapid changes in our lives. As George Will 
put it, “Fitting the law to a technologically dynamic 
society often is like fitting trousers to a 10-year-old: 
Adjustments are constantly needed” (1984, p. 6). 

The framers of the U.S. Constitution, and even 
legislators of 30 years ago, never anticipated how laws 
have changed and will continue to change. They prob- 
ably never contemplated the possibility that advances 
in neuroscience, for example, would affect how police 
investigate cases, attorneys represent their clients, and 
juries and judges make decisions. But brain imaging 
technology is now used to detect brain injuries and 
assess pain in those involved in accidents, deter- 
mine mental state and capacity for rational thought 
in justice-involved individuals, and detect lies and 
deception in those under interrogation. Although the 
correspondence between brain activity and behav- 
ior is far from clear at this point, neuroimaging will 
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undoubtedly raise thorny questions for the legal sys- 
tem. New rules, policies, and laws will have to be cre- 
ated to address them. 

Similarly, no one could have anticipated the ways 
that DNA testing would change laws involving crimi- 
nal investigations. Legislatures have passed statutes that 
mandate the collection of DNA samples from millions 
of Americans, including those who have simply been 
arrested and are awaiting trial. Some of these individ- 
uals have objected to having their DNA collected and 
catalogued. But law enforcement officials claim that 
widespread testing will help them solve more crimes 
and exonerate people who were wrongly convicted. (We 
describe the role of DNA analysis in the exoneration of 
convicted criminals in Chapter 5.) 

Legislators must now consider what, if any, restric- 
tions should be placed on online activities. (Cyber-law, 
virtually unheard of 30 years ago, has become an import- 
ant subfield in the law.) For example, individuals have 
been convicted of sexually abusing minors after they 
sexted nude and seminude pictures, and drivers have 
been ticketed for sneaking a peek at their phones when 
stopped at red lights, thereby violating their states’ hands- 
free requirements. Should laws regulate these activities? 
Many people believe that these laws protect the dignity 
and safety of the public, yet others claim that they inter- 
fere with constitutionally protected speech and privacy 
rights. But most people would agree that vast changes 
in society have necessitated far-reaching adjustments in 
the law. 

The invention of the automobile produced several 
new adversaries, including pedestrians versus driv- 
ers, and hence new laws. Car accidents—even minor 
ones—cause conflicts over basic rights. Consider a 
driver whose car strikes and injures a pedestrian. Does 
this driver have a legal responsibility to report the inci- 
dent to the police? Yes. But doesn’t this requirement 
violate the Fifth Amendment to the U.S. Constitution, 
which safeguards each of us against self-incrimination, 
against being a witness in conflict with our own best 
interests? 

Shortly after automobiles became popular in the 
first two decades of the 20th century, a man named 
Edward Rosenheimer was charged with violating the 
newly implemented reporting laws. He did not contest 
the charge that he had caused an accident that injured 
another person, but he claimed that the law requir- 
ing him to report it to the police was unconstitutional 
because it forced him to incriminate himself. Therefore, 
he argued that this particular law should be removed 


from the books, and he should be freed of the charge 
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of leaving the scene of an accident. Surprisingly, a New 
York judge agreed and released him from custody. 

But authorities in New York were unhappy with a 
decision that permitted a person who had caused an 
injury to avoid being apprehended, so they appealed 
the decision to a higher court, the New York Court of 
Appeals. This court, recognizing that the Constitution 
and the recent law clashed with each other, ruled in 
favor of the state and overturned the previous decision. 
This appeals court concluded that rights to “constitu- 
tional privilege” —that is, to avoid self-incrimination— 
must give way to the competing principle of the right 
of injured persons to seek redress for their sufferings 
(Post, 1963). 

These examples illustrate that the law is an evolving 
human creation, designed to arbitrate between values 
in opposition to each other. Before the advent of auto- 
mobiles, hit-and-run accidents seldom occurred. Before 
the invention of smartphones, texting at stoplights (or 
worse, while driving) never occurred. However, once 
cars and smartphones became a part of society, new 
laws were enacted to regulate their use, and courts 
have determined that most of these new laws are con- 
stitutional. The advent of Google Glasses and driver- 
less vehicles will raise new questions about rights and 
responsibilities with which the law will have to grapple. 
Psychological research can be relevant to these ques- 
tions by assessing, for example, whether navigating with 
Google Glasses while driving is more or less distracting 
than glancing at a GPS unit or phone. 


The Psychological Study of Law 


Laws and legal systems are studied by several traditional 
disciplines other than psychology. For example, anthro- 
pologists compare laws (and mechanisms for instituting 
and altering laws) in different societies and relate them 
to other characteristics of these societies. They may be 
interested in how frequently women are raped in dif- 
ferent types of societies and in the relationship between 
rape and other factors, such as the extent of separation 
of the sexes during childhood or the degree to which 
males dominate females. 

Sociologists, in contrast, usually study a specific 
society and examine its institutions (e.g., the family, 
the church, or the subculture) to determine their role 
in developing adherence to the law. The sociologist 
might study the role that social class plays in criminal 
behavior. This approach tries to predict and explain 
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social behavior by focusing on groups of people rather 
than on individuals. 

A psychological approach to the law emphasizes its 
human determinants. The focus in the psychological 
approach is on the individual as the unit of analysis. 
Individuals are seen as responsible for their own con- 
duct and as contributing to its causation. Psychology 
examines the thoughts and actions of individuals—drug 
abuser, petty thief, police officer, victim, juror, expert 
witness, corporate lawyer, judge, defendant, prison 
guard, and parole officer, for example—involved in the 
legal system. Psychology assumes that characteristics of 
these participants affect how the system operates, and it 
also recognizes that the law, in turn, can affect individ- 
uals’ characteristics and behavior (Ogloff & Finkelman, 
1999). By characteristics, we mean these persons’ abili- 
ties, perspectives, values, and experiences—all the factors 
that influence their behavior. These characteristics affect 
whether a defendant and his or her attorney will accept 
a plea bargain or go to trial. They influence whether a 
Hispanic juror will be more sympathetic toward a His- 
panic defendant than toward a non-Hispanic defendant. 
They help determine whether a juvenile offender will 
fare better in a residential treatment facility or a correc- 
tional institution. And sometimes they can explain why 
people commit crimes. So after Stephen Paddock fired 
on a crowd of 22,000 people attending a country music 
festival in Las Vegas in 2017—the deadliest mass shoot- 
ing in modern U.S. history—authorities tried very hard 
to understand his motivations. 

But the behavior of participants in the legal system 
is not just a result of their personal qualities. The set- 
ting in which they operate matters as well. Kurt Lewin, 
a founder of social psychology, proposed the equation 
B=f(p,e): behavior is a function of the person and the 
environment. Qualities of the external environment and 
pressures from the situation affect an individual’s behav- 
ior. A prosecuting attorney may recommend a harsher 
sentence for a convicted felon if the case has been highly 
publicized, the community is outraged over the crime, 
and the prosecutor happens to be waging a reelection 
campaign. A juror holding out for a guilty verdict may 
yield if all the other jurors passionately proclaim the 
defendant’s innocence. A juvenile offender may desist 
from criminal behavior if his or her gang affiliations are 
severed. The social environment affects legally relevant 
choices and conduct. 

This book concentrates on the behavior of par- 
ticipants in the legal system. As the examples at the 
beginning of this chapter indicate, citizens are all active 


participants in the system, even if they do not work 
in occupations directly tied to the administration of 
justice. We all face daily choices that are affected by 
the law—whether to speed through a school zone 
because we are late to class, whether to report the per- 
son who removes someone else’s laptop from a table at 
the library, or whether to vote in favor of or against a 
proposal to end capital punishment. Hence, this book 
will also devote some attention to the determinants of 
our conceptions of justice and the moral dilemmas we 
all face. 

But this book will pay particular attention to the 
role of psychology in the criminal and civil justice sys- 
tems and to the central participants in those settings: 
defendants and witnesses, civil and criminal lawyers, 
judges and juries, convicts and parole boards. It will 
also focus on the activities of forensic psychologists 
who generate and communicate information to answer 
specific legal questions or to help resolve legal disputes 
(Melton et al., 2017). Most forensic psychologists 
are trained as clinical psychologists, whose specialty 
involves the psychological evaluation and treatment of 
others. Forensic psychologists are often asked to eval- 
uate a person and then prepare a report for a court, 
and sometimes provide expert testimony in a hearing 
or trial. For example, they may evaluate adult criminal 
defendants or children involved with the juvenile jus- 
tice system and offer the court information relevant to 
determining whether the defendant has a mental dis- 
order that prevents him from going to trial, what the 
defendant’s mental state was at the time of the offense, 
or what treatment might be appropriate for a particu- 
lar defendant. But psychologists can play many other 
roles in the legal system, as well. We describe these 
roles later in the chapter. 


Basic Choices in the Psychological 
Study of the Law 


Just as each of us has to make decisions about personal 
values, society must decide which values it wants its 
laws to reflect. Choices lead to conflict, and often the 
resulting dilemmas are difficult to resolve. Should the 
laws uphold the rights of specific individuals or pro- 
tect society in general? Should each of us be able to 
impose our preferences on others, or must we be atten- 
tive to other people’s needs? You may have pondered 
this question while stopped at a traffic light next to 
a car with a deafening subwoofer. One of Madonna's 
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neighbors in a posh New York City apartment build- 
ing certainly pondered this question. She filed a law- 
suit against the pop icon, claiming that her music was 
so loud that the neighbor had to leave several times a 
day. Whose rights prevail? A commonly asked question 
that taps that dilemma is whether it is better for ten 
murderers to go free than for one innocent person to 
be sentenced to death. The law struggles with this fact: 
rights desirable for some individuals may be problem- 
atic for others. 

Consider the simple question about whether to wear 
a seat belt. People who opt not to use seat belts in a car 
are making a seemingly personal choice. Perhaps they 
dont like the way the belt feels. Perhaps they like having 
freedom to move around the car. But that choice puts 
them at greater risk for death or serious injury in an 
accident, and accidents involve costs to society, includ- 
ing lost wages, higher insurance premiums, and disabil- 
ity payments to the injured person and that person’s 
dependents. So the good of society can be adversely 
affected by the split-second decision of individuals as 
they step into their cars. 

This tension between individual rights and the 
common good is one example of the basic choices that 
pervade the psychological study of the law. But there 
are others. In this chapter, we highlight four basic 
choices inherent in laws and that apply to each of us 
in the United States, Canada, and many other coun- 
tries. Each choice creates a dilemma and has psycho- 
logical implications. No decision about these choices 
will be completely satisfactory because no decision 
can simultaneously attain two incompatible goals— 
such as individual rights and societal rights—both of 
which we value. These four choices (and the tension 
inherent in their competing values) are so basic that 
they surface repeatedly throughout this book, as they 
did with different examples in earlier editions (see, 
e.g., Greene & Heilbrun, 2015). They unify many of 
the research findings, policy decisions, and judicial 
holdings that are discussed in subsequent chapters. 


The First Choice: Rights of Individuals 

versus the Common Good 

Consider the following: 

= Smokers have long been restricted to smoky airport 
lounges and back sections of restaurants, and often 


huddle together outside of workplace doors. But now 
smokers are banned from lighting up in some public 
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parks and beaches, and along shorelines and trails. 
When New York City enacted a ban on smoking in 
its 1,700 public parks in 2011, Lauren Johnston was 
ecstatic. She blogged about smokers polluting the air 
along her running loop. But Bill Saar saw it differ- 
ently: “It’s the most idiotic law they ever made. I’ve 
been a smoker for over 20 years. ’'m not going to 
stop,” said Saar as he puffed on a cigar while selling 
figurines in Union Square (Durkin, 2011). Should 
cities be able to limit smoking in parks shared by all? 
Whose rights prevail? 

= Gay and lesbian troops have served openly in the 
U.S. military since 2011, as have transgender troops 
since 2016. But in July 2017, President Trump 
tweeted that transgender people would be barred 
from enlisting and active-duty transgender per- 
sonnel would be subject to expulsion. If this tweet 
becomes official White House policy, then oppor- 
tunities for transgender individuals to serve in the 
military would be effectively eliminated. According 
to Trump, the military must be focused on win- 
ning and cannot be burdened with the “tremendous 
medical costs and disruption” of transgender service 
members. Transgender advocates quickly denounced 
this communication, claiming that it imposed one 
set of standards on transgender troops and another 
set on everyone else, and politicians from both par- 
ties stated that anyone who is willing to fight for 
their country should be welcomed into the military. 
Who is right? 

= Ina less serious sort of dispute, a 
growing number of cities have made 
it a crime to wear “sagging pants” 
and some cases have actually gone 
to trial. Three defendants were 
charged with violating the “decency 
ordinance” in Riviera Beach, Flor- 
ida. Their public defenders argued 
that the law violated principles 
of freedom of expression. But the 
town’s mayor, Thomas Masters, said 
that voters “just got tired of having 
to look at people’s behinds or their 
undergarments ... I think soci- 
ety has the right to draw the line” 
(Newton, 2009). 


Values in Conflict. The preced- 


ing vignettes share a common theme. 


to ensure that these rights are protected. The United 
States is perhaps the most individualistic society in the 
world. People can deviate from the norm, or make their 
own choices, to a greater degree in the United States 
than virtually anywhere else. Freedom and personal 
autonomy are two of our most deeply desired val- 
ues; “the right to liberty” is a key phrase in the U.S. 
Constitution. 

On the other hand, our society also has expecta- 
tions. People need to feel secure. They need to believe 
that potential lawbreakers are discouraged from break- 
ing laws because they know they will be punished. All 
of us have rights to a peaceful, safe existence. Like- 
wise, society claims a vested interest in restricting 
those who take risks that may injure themselves and 
others, or who demand excessive resources, because 
these actions can create burdens on individuals and 
on society. The tension between individual rights and 
the collective good is illustrated in the situation we 
describe in Box 1.1. 

It is clear that two sets of rights and two goals for 
the law are often in conflict. The tension between the 
rights of the individual and the constraints that may 
be placed on the individual for the collective good is 
always present. It has factored prominently into vari- 
ous U.S. Supreme Court decisions since the 1960s 
with respect to the rights of criminal suspects and 
defendants versus the rights of crime victims and the 
power of the police. 


On the one hand, individuals possess 
rights, and one function of the law is 


A gay couple celebrates their recent marriage. 


AvailableLight/Getty Images 
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The “Unite the Right” Rally in Charlottesville and [Box 1 


the Speech Rights of White Supremacists 


The First Amendment to the U.S. Constitution pro- 
tects the freedom of speech so long as it does not 
include obscenities, fighting words, perjury, and a few 
other types of speech. Even racially offensive speech 
is protected, as the Supreme Court noted in Matal v. 
Tam (2017). According to Justice Samuel Alito, who 
wrote the opinion in the case, “Speech that demeans 
on the basis of race, ethnicity, gender, religion, age, 
disability, or any other similar ground is hateful; but 
the proudest boast of our free speech jurisprudence is 
that we protect the freedom to express ‘the thought 
that we hate’.” 

Those protections came into sharp relief in 2017 
after White nationalists held a rally in Charlottesville, 
Virginia that turned deadly. Charlottesville officials ini- 
tially denied organizers’ request for a permit to protest 
the removal of a statue of Confederate General Robert 
E. Lee from a city park. But after a lawsuit was filed 
by the American Civil Liberties Union (ACLU)—an 
organization whose work has included defending the 
speech rights of neo-Nazis—and a federal judge ruled 
against the city, rally organizers received their permit. 
The protest escalated into a brawl as White nationalists, 
some carrying clubs and assault weapons, clashed with 
counter-protestors, and a car attack injured 19 and 
killed one of the counter-protestors. 

The ACLU has long maintained that its advocacy 
of free speech for White supremacists serves to pro- 
tect the First Amendment rights of all Americans by 
confronting vile and detestable ideas head-on, rather 
than by suppressing them (Goldstein, 2017). But the 
freedom of speech does not extend to speech that is 
“directed to inciting imminent lawless action and is 
likely to incite or produce such action” (Brandenburg v. 
Ohio, 1969) and some contend that support from the 
ACLU actually encourages such actions. (The ACLU 
has vowed to review closely requests from White 


In the 1960s, the Supreme Court established a 
number of principles that provided or expanded 
explicit rights for those suspected of breaking the 
law. The Miranda rule guaranteeing the right to 
remain silent (detailed in Chapter 7) was established 


Evelyn Hockstein/The Washington Post/Getty Images 


White nationalists clash with counter-protesters at the 
Unite the Right rally in Charlottesville, VA. 


supremacist groups to assess the potential for violence 
and has stated that it will refuse to represent groups 
who protest with guns.) 

This incident raises difficult questions for the future: 
Will local officials be tempted to thwart extremist groups 
who wish to hold rallies and protests in their communi- 
ties? Will doing so further embolden White nationalists 
who have risen in prominence in recent years? Is openly 
carrying a gun, allowed in 45 states, a form of free speech? 
(This discussion shows that it may be impossible, in 
open carry states, to disentangle First Amendment free 
speech rights and the Second Amendment right to keep 
and bear arms.) Even more fundamentally, how does one 
strike a balance between the right to free expression of 
speech— including hate-filled speech intended to intim- 
idate and threaten—and the right of the community to 
be protected from speech that promotes “lawless action”? 


CRITICAL THOUGHT QUESTION 


What two values are in conflict in this incident? 


in 1966. About the same time, the courts required 
that criminal defendants, in all cases in which incar- 
ceration was possible, have the right to an attorney, 
even if they cannot afford to pay for one. These and 
other rights were established in an effort to redress a 
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perceived imbalance between a lowly defendant and a 
powerful government. 

But many of these rights were trimmed in subsequent 
years when courts frequently ruled in favor of the police. 
For example, in 1996, the Supreme Court ruled that the 
police can properly stop a motorist whom they believe 
has violated traffic laws even if their ulterior motive is to 
investigate the possibility of illegal drug dealing (Whren v, 
United States, 1996). In 2012, the Court ruled that jail 
officials can strip search petty offenders even if there is 
no suspicion they are concealing weapons or contraband 
(Florence v. Board of Chosen Freeholders, 2012). 


Two Models of the Criminal Justice Sys- 
tem. The conflict between the rights of individu- 
als and the rights of society is related to a distinction 
between two models of the criminal justice system. This 
distinction is between the due process model and the 
crime control model (Packer, 1964). The values under- 
lying each of these models are legitimate, and the goal 
of our society is to achieve a balance between them. 
But because different priorities are important to each 
model, there is constant tension between them. 

The due process model, favored in the 1960s, places 
primary value on the protection of citizens, including 
criminal suspects, from possible abuses by the police 
and the law enforcement system generally. It assumes 
the innocence of suspects and requires that they be 
treated fairly (receive “due process”) by the criminal jus- 
tice system. It subscribes to the maxim that “it is better 
that ten guilty persons shall go free than that one inno- 
cent person should suffer.” Thus the due process model 
emphasizes the rights of individuals, especially those 
suspected of crimes, over the temptation by society to 
assume suspects are guilty even before a trial. 

In contrast, the crime control model, favored in the 
1990s, seeks the apprehension and punishment of law- 
breakers. It emphasizes the efficient detection of suspects 
and the effective prosecution of defendants, to help ensure 
that criminal activity is being contained or reduced. The 
crime control model is exemplified by a statement by for- 
mer Attorney General of the United States, William P. Barr, 
with respect to career criminals. He noted that the goal is 
“incapacitation through incarceration” (Barr, 1992)—that 
is, removing them permanently from circulation. 

When the crime control model is dominant in 
society, laws are passed that in other times would be 
seen as unacceptable violations of individual rights. 
A 2017 Texas law known as a “show me your papers 
law” prohibits local authorities from limiting the abil- 
ity of law enforcement or court personnel to demand 
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proof of a person’s immigration status and report it to 
federal officials. Texas Governor Greg Abbot claimed 
that the law protects public safety. But opponents 
contend that it erodes public trust and actually makes 
communities and neighborhoods less safe. Laws like 
this raise complicated questions about the rights of 
individuals to be free from police scrutiny and the 
obligation of the government to provide safety and 
security to its citizens. 

Despite the drop in crime rates in recent years, 
vestiges of the crime control model still linger in the 
United States, more than in Canada, Europe, or Aus- 
tralia. As we point out in Chapter 14, the United States 
incarcerates a higher percentage of its citizens than any 
other country. The United States has only 4% of the 
world’s population but 22% of its prisoners. 

But the Great Recession of 2007-2009 changed 
societal options for dealing with crime. As federal and 
state budgets tightened, legislators and law enforce- 
ment officials reevaluated many “tough-on-crime” 
policies. Those strategies boosted spending on prisons 
but did little to prevent repeat offending by released 
inmates (Dvoskin, Skeem, Novaco, & Douglas, 2011). 
Because of reduced resources, officials tried to find 
cheaper and more effective alternatives for controlling 
crime and ensuring public safety. Some new programs 
were effective in reducing repeat offending. Crime 
rates in Texas dropped after it began investing in treat- 
ment programs for parolees. The prison population 
in Mississippi was reduced by 22% after it allowed 
inmates to earn time off their sentences by partici- 
pating in educational and re-entry programs. Other 
proven alternatives included providing employment 
counseling and substance abuse and mental health 
treatment for inmates, and diverting offenders from 
the criminal justice system and into community-based 
treatment programs. We describe many of these alter- 
natives in Chapter 9. 


The Second Choice: Equality versus 
Discretion 


Kenneth Peacock was a long-distance trucker who was 
caught in an ice storm and came home at the wrong 
time. He walked in the door to find his wife Sandra in 
bed with another man. Peacock chased the man away 
and some four hours later, in the heat of an argument, 
shot his wife in the head with a hunting rifle. Peacock 
pled guilty to voluntary manslaughter and was sentenced 
to 18 months in prison. At the sentencing, Baltimore 
County Circuit Court Judge Robert E. Cahill said he 


wished he did not have to send Peacock to prison at 
all but knew that he must to “keep the system honest” 
(Lewin, 1994). He continued, “I seriously wonder how 
many men ... would have the strength to walk away 
without inflicting some corporal punishment.” 

Move the clock ahead one day. A female defendant 
pleads guilty to voluntary manslaughter in a different 
Baltimore courtroom. She killed her husband after 11 
years of abuse and was given a 3-year sentence—three 
times longer than that sought by prosecutors (Lewin, 
1994). Some people find no inconsistency in the 
severity of these punishments, believing that each case 
should be judged on its own merits. However, psychol- 
ogy analyzes these decisions as examples of a choice 
between the goals of equality and discretion. 

What should be the underlying principle guid- 
ing the response to persons accused of violating the 
law? Again, we see that two equally desirable val- 
ues—equality and discretion—are often incompatible 
and hence create conflict. The principle of equality 
means that all people who commit the same crime or 
misdeed should receive the same consequences. But 
blind adherence to equality can lead to unfairness 
in situations in which the particular characteristics 
of offender, victim, or offense matter. For example, 
most people would think differently about punishing 
someone who killed randomly, ruthlessly, and with- 
out remorse, and someone else who killed a loved one 
suffering from a painful and terminal illness. In this 
example, discretion is called for. Discretion in the 
legal system involves considering the circumstances 
of certain offenders and offenses 
to determine the appropriate con- 
sequences for wrongdoing. Psy- 
chology provides concepts through 
which this conflict can be studied 
and better understood. 


The Principle of Equality. 
Fundamental to our legal system 
is the assumption advanced by the 
founders of the American republic 
that “all men are created equal.” In 
fact, the “equal protection clause” 
of the Fourteenth Amendment 
states that no state shall “deny to 
any person within its jurisdiction 
the equal protection of the laws.” 
This statement is frequently inter- 
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no one should receive special treatment by the courts 
simply because he or she is rich, influential, or oth- 
erwise advantaged. We cherish the belief that in the 
United States, politically powerful or affluent people 
are brought before the courts and, if guilty, convicted 
and punished just like anyone else who commits simi- 
lar offenses. Consider the example of flamboyant hedge 
fund manager and pharmaceutical executive Martin 
Shkreli, who was convicted in 2017 of defrauding his 
investors to cover up massive stock losses and then 
jailed after a Facebook post offering $5,000 for a strand 
of Hillary Clinton’s hair. Shkreli became infamous for 
raising the price of the drug Daraprim, used to treat 
newborn babies and HIV patients, from $13.50 to 
$750 per pill. 

But the value of equality before the law is not always 
implemented. In the last three decades, Americans have 
witnessed a series of incidents that—at least on the sur- 
face—seemed to indicate unequal treatment of citizens 
by the legal system. A common practice among police 
and state patrols in the United States is profiling— 
viewing certain characteristics as indicators of criminal 
behavior. African American and Latino motorists have 
filed numerous lawsuits over the practice of profiling, 
alleging that the police, in an effort to seize illegal drugs 
and weapons or to find undocumented immigrants, 
apply a “race-based profile” to stop and search them 
more frequently than White drivers. Said Michigan 
Congressman John Conyers, Jr., “There are virtually 
no African-American males—including Congressmen, 
actors, athletes and office workers—who have not been 


Eduardo Munoz Alvarez/Getty Images News/Getty Images 


preted to mean that all people 
should be treated equally and that 


Martin Shkreli, a well-do-to CEO who was convicted of defrauding his investors. 
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stopped at one time or another for .. 
black” (Barovick, 1998). 

The issue is not limited to driving. It affects people 
when they shop, eat in restaurants, travel in trains and 
airplanes, hail a cab, and walk through their neighbor- 
hoods. New York City police officers stopped approx- 
imately four million people between 2004 and 2012, 
questioning all, and frisking and arresting some. But 
police department statistics show that the stops were 
not race-neutral. African Americans accounted for 
52% of the stops, and Latinos for 31%, despite consti- 
tuting 23% and 29% of the city’s population, respec- 
tively. According to columnist Bob Herbert, “[T]he 
people getting stopped and frisked are mostly young, 
and most of them are black or brown and poor...If 
the police officers were treating white middle-class or 
wealthy individuals this way, the movers and shakers 
in this town would be apoplectic” (Herbert, 2010). 
Moreover, New York City police were less likely to 
find weapons or contraband on African American 
and Latino suspects than on White suspects (Gelman, 
Fagan, & Kiss, 2007). 

Since police agencies have started gathering statis- 
tics on the racial makeup of people targeted for traffic 
stops, border inspections, and other routine searches, 
and these disparities have come to light, some courts 
have ruled that a person’s appearance may not be the 
basis for such stops. Psychologists also have a role 
to play on this issue, gathering data on the psycho- 
logical consequences to victims of racial profiling, 
improving police training so that cultural and racial 
awareness is enhanced, and examining how decision 
makers form implicit judgments of others on the 
basis of race. 

In keeping with the laudable goal of equality under 
the law, the U.S. Supreme Court has occasionally 
applied a principle of proportionality to its analysis 
of cases involving criminal sentencing. This princi- 
ple means that the punishment should be consistently 
related to the magnitude of the offense. More serious 
wrongdoing should earn more severe penalties. If a rel- 
atively minor crime leads to a harsh punishment, then 
the fundamental value of proportionality and hence, 
equality, has been violated. 

The principle of proportionality has influenced the 
way that juvenile offenders are sentenced. Recogniz- 
ing that impulsiveness and psychosocial immaturity 
render juveniles less culpable and more likely to be 
rehabilitated than adult offenders, the U.S. Supreme 
Court has, in the quest for equality, overturned harsh 
sentences for juvenile offenders. Individuals who 


. driving while 
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commit murder before the age of 18 cannot be sub- 
jected to the death penalty (Roper v. Simmons, 2005) 
nor automatically sentenced to life without the possi- 
bility of parole (Miller v. Alabama, 2012). The Court 
has determined that because juveniles sentenced to 
life in prison would spend more years and a larger 
percentage of their lives behind bars, that sentence is 
disproportionately harsh and not equal to a life sen- 
tence received by adults. We describe the case that led 
to that ruling in Box 1.2. 

The Miller ruling was expanded in a 2016 deci- 
sion in which the Court said that Miller should be 
applied retroactively (Montgomery v. Louisiana, 
2016). This means that those sentenced to man- 
datory life sentences as teenagers will now have a 
chance to be resentenced or paroled. But the pros- 
pect of resentencing thousands of people serving life 
sentences poses challenging questions for psychology 
and the courts. Whereas psychological research ably 
provided to the Court information about normative 
development (i.e., that adolescence is distinguished 
by immaturity and thus, lessened culpability), differ- 
ent sources of data will be necessary when deciding, 
on a case-by-case basis, how a given inmate should 
be resentenced. Courts may need to find information 
on the developmental status of individuals as they 
were at the original sentencing (in the case of Henry 
Montgomery which led to the ruling, more than 50 
years earlier!) and decide how to interpret such retro- 
spective data. Courts will also need to decide whether 
information about the individual’s current rehabilita- 
tion status, including mental health issues, is relevant. 
Psychologists will play an important role in assisting 
the courts to incorporate relevant developmental and 
clinical data on the individuals considered for resen- 
tencing (Grisso & Kavanaugh, 2016). 


The Value of Discretion. Although equality often 
remains an overriding principle, society also believes 
that in certain circumstances, discretion is appropriate. 
Discretion refers to judgments about the circumstances 
of certain offenses that lead to appropriate variations in 
how the system responds to these offenses. It acknowl- 
edges that rigid application of the law can lead to 
injustices. 

Many professionals in the legal system have the 
opportunity to exercise discretion, and most do so 
regularly. Police officers show discretion when they 
decide not to arrest someone who has technically 
broken the law. They show discretion when they cal- 
culate the level of fines for speeding. (Incidentally, 
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The Case of Evan Miller: Life Sentences for Juvenile | box12 


Offenders Are Excessive Punishment 


On July 15, 2003, 52-year-old Cole Cannon knocked 
on the door of his neighbor’s trailer in the small 
town of Speake, Alabama, asking for some food. 
That trailer belonged to the family of 14-year-old 
Evan Miller, an active drug user being raised in an 
extremely abusive family and suffering from mental 
health problems. After Cannon had eaten, Miller 
and a friend accompanied him back to his trailer, 
intending to get him drunk and rob him. The three 
played drinking games and smoked marijuana, and 
when Cannon passed out, Miller began hitting him, 
first with his fists and then with a baseball bat. The 
friend then set fire to Cannon’s trailer, where he died 
of smoke inhalation. 

Miller was charged with murder in the course of 
arson and was tried as an adult, subject to all the pen- 
alties of adult felons. After he was convicted, the judge 
imposed a mandatory sentence of life without parole. 
Miller’s appeal focused on his immature judgment and 
lack of moral sense. His attorneys argued that such a 
severe sentence was a form of cruel and unusual pun- 
ishment, banned by the Eighth Amendment. 


saying “I’m sorry” actually results in lower fines [Day 
& Ross, 2011]!) Prosecutors exercise discretion when 
they decide which of many arrestees to charge and for 
what particular crime. Juries exercise discretion in not 
convicting defendants who killed under circumstances 
that may have justified their actions (e.g., self-defense 
or heat of passion; the jury in the case of Officer 
Yanez, described at the beginning of the chapter, is 
an example). Prison officials have discretion to award 
“good behavior,” grant furloughs and move prisoners 
to more and less confining conditions. Probation offi- 
cers and parole boards make discretionary recommen- 
dations based on the circumstances and characteristics 
of individual offenders. 

Parole boards also have the opportunity to exercise 
discretion when they decide whether to commute a 
death sentence to life imprisonment (a process called 
granting clemency) or to allow an execution to proceed 
as planned. The Georgia Board of Pardons and Parole 
faced that stark choice in 2011 when it had to decide 
whether death row inmate Troy Davis, who had been 


The case was eventually decided by the U.S. Supreme 
Court. Among the documents that justices considered 
was a brief submitted by the American Psychological 
Association summarizing research relevant to adolescent 
development. It concluded that (a) adolescents are less 
mature than adults in ways that make them less culpa- 
ble and (b) it is not possible to predict with any reli- 
ability whether a particular juvenile offender is likely to 
reoffend violently (APA, 2012). In her majority deci- 
sion, Justice Elena Kagan acknowledged that youths are 
different than adults, given their “diminished culpabil- 
ity and heightened capacity for change.” She concluded 
that laws which mandate life sentences, when applied 
to juvenile offenders, are unconstitutional. Miller’s case 
was referred back to the courts in Alabama for reconsid- 
eration of his life sentence. 


CRITICAL THOUGHT QUESTION 


According to the Supreme Court, why does a sentence 
of life without parole constitute cruel and unusual 
punishment when applied to a juvenile offender? 


convicted for murdering a police officer, should be exe- 
cuted by lethal injection or allowed to live. This case, 
described in Box 1.3, raises interesting questions about 
both discretion and the possibility of error in the crimi- 
nal justice system. 

Discretion may be most obvious in the sentences 
administered by judges to convicted criminals. In 
many cases, judges are able to consider the particu- 
lar circumstances of the defendant and of the crime 
itself when they determine the sentence. It would 
seem that this use of discretion is good. Yet as we 
describe in Chapter 14, it can also lead to sentencing 
disparity, the tendency for judges to administer a vari- 
ety of penalties for the same crime. The contrasting 
sentences handed out by judges in the Baltimore cases 
we described earlier provide one example of sentenc- 
ing disparity. Other examples stem from the fact that 
state laws typically determine sentencing options, so 
offenders sentenced in one state may receive different 
sanctions than offenders who commit the same offense 
in another state. 
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The Case of Troy Davis and a Parole Board’s Discretion | Box13 | 


Former President Jimmy Carter, Pope Benedict XVI, 
the Indigo Girls, Nobel Laureate Desmond Tutu, for- 
mer FBI Director William Sessions, Amnesty Inter- 
national, and former Georgia Supreme Court justices 
may not agree on much. But in 2011 they all called 
for a stop to the pending execution of Georgia death 
row inmate Troy Davis, who they claimed was an 
innocent man. Davis was convicted of murder in the 
1989 shooting death of off-duty Savannah police offi- 
cer Mark MacPhail and sentenced to death. Over the 
course of 20 years, Davis maintained his innocence, 
and his claim was bolstered by the possible confession 
of another person and by the recantation of seven eye- 
witnesses who said they lied during Davis’ trial because 
they were threatened by another suspect. Some jurors 
who convicted Davis signed affidavits declaring that 
they doubted his guilt. 

In Georgia, the authority to commute a death sen- 
tence into a less severe sentence rests with the Georgia 
Board of Pardons and Paroles. (In some states, gover- 
nors have this discretion.) That board had declined to 
commute Davis’ sentence once before. With an exe- 
cution date pending and all other options exhausted, 
Davis attorneys appealed one last time to the five-mem- 
ber board, which conducted a hearing in which they 
heard from Davis’ attorneys and supporters, and from 


Sentencing disparity is also apparent in the penal- 
ties given to African Americans and members of other 
minority groups. African Americans are imprisoned at 
rates five to seven times higher than those of White 
Americans partly due to disparities in arrests for drug 
crimes. Police concentrate more attention on drugs that 
racial minorities use, resulting in a far greater likelihood 
of jail time for drug use (Davis, 2011). Sentencing dis- 
parities can also be seen for Hispanics: One in six His- 
panic males and one in 45 Hispanic females can expect 
to be imprisoned in his or her lifetime, more than dou- 
ble the rates of those who are not Hispanic (Mauer & 
King, 2007). 

A simple explanation for this disparity is racial bias, 
whereby police officers, prosecutors, jurors, and judges 
use an individual’s race as a basis for judging his or her 
behavior. Race-based stereotypes affect beliefs about 
offenders’ culpability and dangerousness, as well as 
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Supporters of Troy Davis. 


prosecutors and MacPhail’s relatives. Despite doubts 
about Davis’ guilt, his surprising assortment of sup- 
porters, and petitions, rallies, and vigils held around the 
world on his behalf, the board denied Davis’ request. 
He was executed in 2011. 


CRITICAL THOUGHT QUESTION 


Explain why the Georgia Board of Pardons 
and Paroles may not have been willing to grant 
clemency to Troy Davis. 


perceptions of the likelihood of reoffending (Spohn, 
2015). Sometimes bias and stereotyping is explicit and 
intentional, and other times it is implicit and uninten- 
tional. Implicit bias is especially concerning, since peo- 
ple are unaware that they are being influenced by race; 
for example, they may get a “bad feeling” from a Latino 
defendant (Hunt, 2015). But once these biases occur, 
they can act as a filter for interpreting and using other 
information about the offender and the circumstances. 
Fortunately, some studies have shown that once deci- 
sion makers are made aware of the potential for racial 
bias, they can largely avoid it (Pearson, Dovidio, & 
Gaertner, 2009). 

A subtler, more insidious form of race-based judg- 
ments may be prevalent in the justice system, however. 
Social psychological research has shown that individuals 
of the same race may be stereotyped and discriminated 
against to different degrees, depending how “typical” of 


their group they appear. Individuals receive longer sen- 
tences when they have more Afrocentric facial features 
(Blair, Judd, & Chapleau, 2004) and darker skin tones 
(Viglione, Hannon, & DeFina, 2011). Even more trou- 
bling, in death penalty cases involving White victims, the 
likelihood of a Black defendant being sentenced to death 
is influenced by whether he or she has a stereotypically 
Black appearance (Eberhardt, Davies, Purdie-Vaughns, & 
Johnson, 2006). 

To counteract sentencing disparity, many states 
implemented what is known as determinate sentencing: 
the offense determines the sentence, and judges and 
parole commissions have little discretion. But judges 
were frustrated by the severe limitations on their dis- 
cretion imposed by determinate sentencing. One fed- 
eral judge who resigned his appointment in protest said, 
“It’s an unfair system that has been dehumanized. There 
are rarely two cases that are identical. Judges should 
always have discretion. That’s why we’re judges. But 
now we're being made to be robots.” 

The pendulum has now swung away from deter- 
minate sentencing and toward allowing judges more 
discretion. Permitting judges more leeway to consider 
factors such as the defendant’s background, motivations 
for committing the crime, and any psychological disor- 
ders may strike a balance between the uniformity that 
determinate sentencing imposed and the judicial discre- 
tion that many judges prefer. 


The Third Choice: To Discover the 
Truth or to Resolve Conflicts 


What is the purpose of a court hearing or a trial? Your 
first reaction may be “To find out the truth, of course!” 
Determining the truth means learning the facts of a 
dispute, including events, intentions, actions, and out- 
comes. All this assumes that “what really happened” 
between two parties can be determined. 

Finding out the truth is a desirable goal, but it 
may also be lofty and sometimes downright impos- 
sible. The truth often lies somewhere between com- 
peting versions of an event. Because it is difficult for 
even well-meaning people to ascertain the true facts in 
certain cases, some observers have proposed that the 
real purpose of a hearing or trial is to provide social 
stability by resolving conflict. Supreme Court Justice 
Louis Brandeis once wrote that “it is more important 
that the applicable rule of law be settled than [that] it 
be settled right” (Burnet v. Coronado Oil and Gas Co., 
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1932). This is a shift away from viewing the legal sys- 
tem’s purpose as doing justice toward viewing its goal 
as “creating a sense that justice is being done” (Miller & 
Boster, 1977, p. 34). 

Because truth is elusive, the most important prior- 
ity of a hearing or a trial may be to provide a setting 
in which all interested parties have their “day in court.” 
Justice replaces truth as the predominant goal. In fact, 
attorneys representing the opposing parties in a case 
do not necessarily seek “the truth.” Nor do they repre- 
sent themselves as “objective.” They reflect a different 
value—the importance of giving their side the best rep- 
resentation possible, within the limits of the law. (The 
Code of Ethics of the American Bar Association even 
instructs attorneys to defend their clients “zealously.”) 
Because lawyers believe the purpose of a hearing or trial 
is to win disputes, they present arguments supporting 
their client’s perspective and back up their arguments 
with the best available evidence. 

One argument in favor of the adversary system, 
in which a different attorney represents each party, is 
that it encourages the attorneys to discover and intro- 
duce all evidence that might induce the judge or jury 
to react favorably to their client’s case. When both 
sides believe that they have had the chance to voice 
their case fully and their witnesses have revealed all the 
relevant facts, participants are more likely to feel they 
have been treated fairly by the system, and the system 
is more likely to be considered an effective one. This 
is an important part of a theory known as procedural 
justice, a concept presented in Chapter 2. 

“Conflict resolution” and “truth,” as goals, are not 
always incompatible. When all participants in a legal 
dispute are able to raise concerns and provide sup- 
porting documentation, the goal of learning the truth 
becomes more attainable. But frequently there is ten- 
sion between these goals, and in some instances, the 
satisfactory resolution of a conflict may be socially and 
morally preferable to discovering an objectively estab- 
lished truth. Yet resolving conflict in a hurried or hap- 
hazard manner can have a downside, as illustrated by 
the experience of Richard Jewell. 

Jewell was a security guard at the 1996 Summer 
Olympics in Atlanta. Shortly after a bombing that dis- 
rupted the Games, the Federal Bureau of Investigation 
(FBI) began to question Jewell, who discovered the 
bomb. Although at first the FBI denied that he was a sus- 
pect, they treated him like one, and his name and pho- 
tograph were widely publicized. The pressure to find the 
person responsible for this terrifying act—and the desire 
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Eric Rudolph, a North Carolina fugitive, pled guilty in 2005 
to a bombing at the 1996 Olympics in Atlanta. 


to give people a sense that no more bombings would 
occur because the perpetrator had been caught—doubt- 
less influenced the premature focus on Richard Jewell. 
Despite relentless FBI investigation, no charges were 
brought against Jewell, and in 2005, Eric Rudolph, a 
fugitive who lived in the hills of North Carolina for years 
after the bombing, pleaded guilty of the offense. 


Truth versus Conflict Resolution in Plea Bar- 
gaining and Settlement Negotiations. The 
legal system is a massive bureaucracy, and in every 
bureaucracy, there is a temptation to value pragmatic 
efficiency rather than correct or just outcomes. The 
heavy reliance on plea bargaining is often criticized 
because it appears to give priority to conflict resolu- 
tion over truth seeking. As we describe in Chapter 8, 
between 90% and 95% of defendants never go to 
trial; they accept the offer of the prosecutor and plead 
guilty to a lesser charge. Even some innocent persons 
plea-bargain after being convinced that the evidence 
against them is overwhelming. Indeed, plea bargain- 
ing is an integral part of the criminal justice system. 
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The state benefits by avoiding the expense and trouble 
of a trial and the possibility of an acquittal, and some- 
times, by obtaining the testimony of the accused per- 
son against others involved in the crime. The defendant 
benefits by receiving some kind of reduction in the pen- 
alty imposed. In addition to these pragmatic benefits, 
justice is furthered by a system that rewards a show of 
remorse (which usually accompanies a guilty plea) and 
enables the prosecutor and defense counsel, together 
with the judge, to negotiate a resolution appropriate to 
the degree of wrongdoing (Kamisar, LaFave, & Israel, 
1999). Nonetheless, plea bargaining reveals that the 
goal of maintaining stability and efficiency in the sys- 
tem is achieved at some cost. That cost is the public’s 
opportunity to determine the complete truth. 

The civil justice system uses a procedure similar to 
plea bargaining to resolve about 90% of the conflicts 
between a plaintiff and a defendant. Settlement nego- 
tiation involves a sometimes lengthy pretrial process 
of give-and-take, offer-and-demand that ends when 
a plaintiff agrees to accept what a defendant is willing 
to offer (typically, money) to end their legal disagree- 
ment. It also favors the goal of conflict resolution at the 
expense of determining what really happened. 

For example, in 2013, settlement negotiations 
led to an agreement between the National Football 
League (NFL) and thousands of former players who 
suffered concussive injuries on the gridiron. Players 
alleged that the NFL was responsible for the rules and 
regulations of the game and that it concealed informa- 
tion on the potential consequences of repetitive head 
injuries. They settled for $765 million, including $75 
million for baseline medical exams for nearly 20,000 
former players. The negotiated settlement avoided 
lengthy and expensive litigation, enabled many play- 
ers to seek the medical attention they needed, and, 
according to one football commentator, “saved the 
game” (Spencer, 2013). 


New Thoughts on Conflict Resolution. Despite 
the traditional prominence of adversarial procedures to 
resolve disputes, many legal problems are actually han- 
dled in a nonadversarial manner. Throughout the book 
we present situations in which people work together in 
a cooperative way to settle their differences and reach a 
resolution that is acceptable to all. 

Many divorcing couples opt to collaborate rather 
than contend with each other as they end their mar- 
riage. In situations where parents have failed to 
nurture their children, family court judges tempo- 
rarily remove children from their homes and provide 


extensive counseling, education, and other social ser- 
vice interventions to parents, hoping eventually to 
restore the family unit. In some jurisdictions, people 
arrested for drug-related crimes are given the oppor- 
tunity to have their cases resolved in drug courts that 
focus on treating the underlying problem of addic- 
tion, rather than simply punishing the offender. In 
lawsuits in which plaintiffs are injured due to defen- 
dants’ negligence and the parties attempt to negotiate 
a settlement rather than go to trial, these negotiations 
offer an opportunity for defendants to apologize to 
plaintiffs. Research shows that apologies advance set- 
tlement negotiations (Robbennolt, 2013) and reduce 
plaintiffs’ inclinations to sue (Greene, 2008). They 
also affect the bottom line: In medical malpractice 
cases, apologies reduce the average payout by $32,000 
(Ho & Liu, 2011). 

What these situations have in common is that they 
do not operate in a zero-sum fashion in which one 
party wins and another loses. Rather, they attempt to 
maximize positive outcomes for all concerned, with 
the objective of keeping the dispute from escalat- 
ing further and involving more formal adjudication 
proceedings. 

The idea that the law is a social force with conse- 
quences for people’s well-being, an approach termed ther- 
apeutic jurisprudence, is discussed further in Chapter 2. 
Reform-minded lawyers, jurists, and legal scholars advo- 
cate for legal procedures and institutions that facilitate 
therapeutic ends. They ask how the law can be applied 
or reformed to enhance individuals’ welfare. Therapeutic 
jurisprudence has been applied in nearly all areas of the 
law including criminal law, family law, employment law, 
probate, health care, workers’ compensation, and labor 
arbitration. 


The Fourth Choice: Science versus the 
Law as a Source of Decisions 


When one discipline (in our case, psychology) seeks to 
understand another (the law), a dilemma is likely to 
arise because each approaches knowledge in a different 
way. When asked, “How do you know whether that 
decision is the right one?” each relies on different meth- 
ods, even though both share the goal of understanding 
human experience. 

As you read this book you will learn that in many 
cases the U.S. Supreme Court and other courts have 
considered data and conclusions presented by psychol- 
ogists and other social scientists. In several of these, the 
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The justices of the U.S. Supreme Court. 


American Psychological Association (APA) prepared 
a written document, called an amicus curiae brief 
(“friend of the court” brief), for consideration by an 
appellate court. Such amicus curiae briefs provide the 
courts with information from psychological science and 
practice relevant to the issues in a particular case. In 
many of its decisions (including Miller v. Alabama, pre- 
sented earlier in this chapter), the Supreme Court incor- 
porated input from the amicus curiae brief, although in 
other cases, it disregarded the social science data alto- 
gether. This inconsistency reflects the fact that the jus- 
tices sometimes use different procedures and concepts 
from those of social science in forming their judicial 
opinions (Grisso & Saks, 1991). 

In addition to employing different procedures, each 
profession may use idiosyncratic or unique concepts 
to describe the same phenomenon. An attorney and a 
social scientist will see the same event from different 
perspectives. Neither is necessarily more accurate than 
the other and their differences are the result of exposure 
to and training in different points of view. The follow- 
ing subsections illustrate such differences in more detail 
(see also Ogloff & Finkelman, 1999; Robbennolt & 
Davidson, 2011). 


Law Relies on Precedents; Psychology Relies 
on Scientific Methods. In contrast to the law, psy- 
chology is generally committed to the idea that there 
is an objective world of experience that can be under- 
stood by adherence to the rules of science—systematic 
testing of hypotheses by observation and experimental 
methodology. As a scientist, the psychologist should be 
committed to a public, impersonal, objective pursuit 
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of truth, relying on methods that can be repeated by 
others and interpreting results by using predetermined 
standards. Although this traditional view of psycholo- 
gy’s approach to truth is sometimes challenged as naive 
and simplistic because it ignores the importance of the 
personal, political, and historical biases that affect sci- 
entists as much as nonscientists (Gergen, 1994), it still 
represents the values and methods in which most psy- 
chologists are trained. (It also represents the authors’ 
beliefs that the scientific method and the research skills 
of psychologists are the most essential and reliable tools 
available for examining the many important legal ques- 
tions we address throughout the book.) 

By contrast, when they establish new laws, legal 
experts rely heavily on precedents—rulings in previous 
cases (as well as the Constitution and the statutes) for 
guidance. Case law—the law made by judges ruling in 
individual cases—is very influential; statutes and consti- 
tutional safeguards do not apply to every new situation, 
so past cases often serve as precedents for deciding cur- 
rent ones. The principle of stare decisis (“let the decision 
stand,” reflecting the importance of abiding by previous 
decisions) is also important in this process. Judges typi- 
cally are reluctant to make decisions that contradict ear- 
lier ones, as the history of the Supreme Court’s school 
desegregation cases indicates. 

When the U.S. Supreme Court decided unani- 
mously in 1954, in Brown v. Board of Education, that 
public school segregation was contrary to the notion 
of equality for all, many reports claimed that it “sup- 
planted” or even “overturned” a ruling in the 1896 case 
of Plessy v. Ferguson. But intermediate decisions by the 
Court permitted this seemingly abrupt change to evolve 
gradually. A brief history of rulings that led up to the 
Brown v. Board of Education decision illustrates this 
phenomenon, and the way that the law proceeds from 
case to case. 

We begin with the state of Louisiana’s dispute 
with Homer Plessy. During a train trip in Louisiana 
in the 1890s, Plessy sat down in a railroad car 
labeled “Whites Only.” Plessy’s ancestry was mostly 
Caucasian, but he had one Negro great-grandparent. 
Therefore, according to the laws of Louisiana at that 
time, Plessy was considered Black (or colored, the 
term used then). Plessy refused to move to a car des- 
ignated for “colored” passengers, as a recently passed 
state law required. He took his claim to court, but 
a New Orleans judge ruled that, contrary to Plessy’s 
argument, the statute that segregated railroad cars by 
race did not violate the Fourteenth Amendment to 
the Constitution. In other words, it did not fail to 
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give Plessy “equal protection under the law.” Plessy 
persisted in his appeal, and eventually, in 1896, the 
U.S. Supreme Court upheld the decision of the judge 
and the lower courts. Judge Henry Billings Brown, 
speaking for the majority faction of the Supreme 
Court, declared that laws that had established sepa- 
rate facilities for the races did not necessarily imply 
that one race was inferior to the other. 

Although this opinion was a far cry from the 1954 
Brown decision, which highlighted the detrimental 
effects of segregation on the personality development 
of Black children, cases decided between Plessy and 
Brown would foreshadow the Court’s eventual leanings. 
One case was brought by George McLaurin, the first 
Black student admitted to the University of Oklahoma's 
Graduate School of Education. Although McLaurin 
was allowed to enroll, he was segregated from all his 
classmates. His desk was separated from all the others 
by a rail, to which the sign “Reserved for Colored” was 
attached. He was given a separate desk at the library 
and was required to eat by himself in the cafeteria. In 
the 1950 case of McLaurin v. Oklahoma State Regents, 
the U.S. Supreme Court ruled unanimously that these 
procedures denied McLaurin the right to equal protec- 
tion of the law. The Court concluded that such restric- 
tions would “impair and inhibit his ability to study, to 
engage in discussion and exchange of views with other 
students.” But the Court did not strike down Plessy v. 
Ferguson in this decision. 

With a more liberal Court in the 1950s, however, 
there was enough momentum to reverse Plessy v. Fergu- 
son. Chief Justice Earl Warren, who liked to ask, “What 
is fair?” spearheaded the unanimous decision that 
finally overturned the idea that separate facilities can be 
“equal.” He wrote that separating Black children “from 
others of similar age and qualifications solely because of 
their race generates a feeling of inferiority as to their sta- 
tus in the community that may affect their hearts and 
minds in a way unlikely to ever be undone” (Brown »v. 
Board of Education, 1954). 

The school desegregation cases show that lawyers 
have historically reasoned from case to case. They locate 
cases that are similar to the one at hand and then base 
their arguments on the rulings from these legal prece- 
dents. Psychologists, on the other hand, value the sci- 
entific method, rely on experimental and evaluation 
studies, and prefer to gather data that describe large 
numbers of people. 

Some commentators have recently suggested that 
society would be better served by a legal profession that 
was less resistant to objective, rigorous, and scientific 


evidence, however (Greiner & Matthews, 2016). They 
extol the virtues of using randomized controlled trials 
(RCT) to accumulate knowledge about what works in 
the legal system and what does not, but have discovered 
very few examples of such studies in law. One exception 
was a study of the effectiveness of mandatory domestic 
violence counseling that compared re-arrest rates after 
either one year of probation (the control condition) or 
a year of probation plus six months of counseling (the 
treatment condition). (There were no statistical dif- 
ferences; Feder & Dugan, 2002). Calling attention to 
the paucity of RCT studies in the law may spur legal 
research to become somewhat more evidence-based— 
and in that way, somewhat more like psychology—in 


the future. 


Law Deals with Absolutes; Psychology Deals 
with Probabilities. Legal questions often require 
an “either—or” response: A person is either fit or 
unfit to be a parent; a person was either insane or 
not insane when he or she committed a particular act 
(Ellsworth & Mauro, 1998). Psychologists are not 
comfortable reasoning in absolutes. They prefer to 
think in terms of probabilities (e.g., that a defendant's 
delusional thinking cou/d indicate a psychiatric disor- 
der, that a White eyewitness to a crime is more likely 
to misidentify a Black perpetrator than a White per- 
petrator). Although the law looks to psychologists for 
“either—or” answers (e.g., “Is the defendant compe- 
tent to stand trial?” and “Was the defendant insane at 
the time of the crime?”), psychologists usually prefer 
to answer in terms of likelihoods or quantified “may- 
bes.” Lawyers may have difficulty with such inconclu- 
sive responses because they need a final resolution to 
a dispute. 


Law Supports Contrasting Views of Reality; 
Psychology Seeks One Refined View of Real- 
ity. As indicated earlier, judges and jurors must decide 
which of two conceptions of the truth is more accept- 
able in light of conflicting facts. Attorneys assemble 
all the facts that support their side and argue force- 
fully that their version of the facts is the correct one. 
Although this procedure is similar to some scientific 
activities (a psychologist may do a study that com- 
pares predictions from two theories), the psychologist 
is trained to be objective and open to all perspectives 
and types of data. The psychologist’s ultimate goal is 
to integrate or assimilate conflicting findings into one 
refined view of the truth, rather than choosing between 
alternative views. 
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Some observers have likened this difference between 
psychology and law to the difference between scaling a 
mountain and fighting in a boxing match. As psychol- 
ogists gain a clearer understanding of a topic (e.g., the 
causes of elder abuse), they scale a figurative moun- 
tain, at the top of which lies true and complete under- 
standing. Although they may never actually reach this 
pinnacle of knowledge, psychologists highly value the 
accumulation of data, the development of psycho- 
logical theory, and the quest for “truth.” By contrast, 
lawyers are less interested in ascertaining the objective 
truth about a topic and are more concerned with win- 
ning against their adversary, resolving a dispute, or, 
more recently, enhancing the laws’ effect on all parties. 

Such distinctions only scratch the surface of the dif- 
ferences between law and psychology. In Chapter 2 we 
consider differing notions of justice in the two fields, 
and in subsequent chapters, we discuss the implica- 
tions of these differences. As with the previous choices, 
selecting one domain over the other does not always 
yield a satisfactory resolution. The use of both perspec- 
tives moves us closer to an adequate understanding 
than does relying only on one. For example, using a 
psychological principle such as attribution of respon- 
sibility—a judgment of who is responsible for a par- 
ticular outcome in a particular situation—can explain 
why some people decide to sue and others opt not to 
(Robbennolt & Hans, 2016). Both psychologists and 
lawyers should remain aware of the limits of their own 
perspective and realize that both viewpoints are essen- 
tial for a fuller understanding of complex behavioral 
issues in the law. 

But the contrast in knowledge-generating proce- 
dures does raise difficult procedural questions. What 
roles should the psychologist play in the legal system? 
What ethical concerns are associated with psychol- 
ogists’ involvement in the legal system? These and 
other basic questions are among the areas discussed 
in this book. 


Psychologists’ Roles in the Law 


Most courses in psychology portray only two roles for 
psychologists: those of the scientist who conducts basic 
research about the causes and consequences of behavior 
and the applied psychologist (usually a clinical psychol- 
ogist) who tries to understand and assist individuals or 
groups in addressing behavioral issues. The possibilities 
are more elaborate, however, when the psychologist is 
involved in the legal system. We describe five distinct 
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The Case of Tatiana Tarasoff: The Duty to Protect heel 


Few legal decisions have had as much impact on the 
practice of psychotherapy as the now-famous case of 
Tarasoff v. Regents of the University of California. The 
decision focuses on the duties required of psychother- 
apists whose clients threaten violence to identifiable 
others. 

Prosenjit Poddar was a graduate student at the 
University of California who became infatuated with 
Tatiana Tarasoff. Poddar was inexperienced in roman- 
tic relationships and was confused about Tatiana’s 
on-again—off-again behavior; she was friendly toward 
him one day but avoided him completely the next 
night. After Poddar became a client of a psychologist 
at the university counseling center, he confided that 
he intended to kill a girl who had rebuffed him. The 
psychologist told his supervisor of this threat and then 
called the campus police, requesting that they detain 
Poddar. They did so but soon released him, believing 
his promise that he would stay away from Tatiana, who 
was out of the country at the time. Poddar didn't keep 
his promise. Two months later, he went to Tatiana’s 
home and stabbed her to death. He was eventually con- 
victed of murder. 

Tatiana Tarasoff’s parents sued the university, 
the psychologists, and the campus police for failing 
to warn them or their daughter about Poddar’s threats. 


roles for psychologists in the legal system: basic scien- 
tist, applied scientist, policy evaluator, forensic evalua- 
tor, and consultant. The work inherent in these roles 
ranges from isolated academic research in psychology 
that may be relevant to law, on one end, to active col- 
laboration with people who work in the legal system, 
on the other end. 

As you will see, the five roles vary in several respects. 
But whatever the role, it includes standards about what 
is acceptable and unacceptable behavior. Professionals 
often develop explicit statements of ethical standards of 
behavior. For psychologists, those principles and stan- 
dards (called the Ethical Principles of Psychologists and 
Code of Conduct) have been published by the American 
Psychological Association (2017). They describe a series 
of broad principles followed by a more specific set of 
standards. Adherence to the standards is mandatory 
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The California Supreme Court ruled in the parents’ 
favor by deciding that the university had been negligent. 
The first Zarasoff decision (1974) established a duty on 
psychotherapists to warn the victims of therapy patients 
when the therapist “knows or should have known” that 
the patient presented a threat to that victim. The court 
established a standard that therapists have a duty to use 
“reasonable care” to protect identifiable potential victims 
from clients in psychotherapy who threaten violence. A 
second Tarasoff decision in 1976 broadened this duty to 
include the protection of third parties from patient vio- 
lence. Courts in several other states have extended this 
duty to the protection of property and the protection of 
all foreseeable victims, not just identifiable ones. 

The Tarasoff case still governs psychologists’ conduct 
in multiple states. Many psychologists feel caught in a 
no-win situation: They can be held responsible for their 
clients’ violence if they do not warn potential victims, 
but they can also be held responsible for breaching 
their clients’ confidentiality if they do. 


CRITICAL THOUGHT QUESTION 

Why is it necessary to specify explicitly what 
psychologists must do if they hear a client 
threaten to harm a person or property? 


for psychologists. Among the many topics they cover 
is when psychologists should terminate treatment and 
how to do so. 

Making the right ethical choice can be complicated. 
Sometimes, certain standards (e.g., confidentiality in 
therapy) may conflict with other obligations (e.g., the 
legal obligation to prevent harm to third parties inflicted 
by therapy patients). This conflict was apparent in the 
controversial Tarasoff decision by the Supreme Court of 
California, described in Box 1.4. 

In the following sections, we describe the various 
roles that psychologists assume in relation to the legal 
system and the ethical issues that arise in each context. 
A footnote on psychologists’ relationship to the law: 
Students often wonder how they can become involved 
in this field as basic scientists, applied scientists, pol- 
icy evaluators, forensic evaluators, or consultants. 


What career paths should one pursue, and what pro- 
fessional opportunities exist at the ends of those trails? 
How might a developmental psychologist, a cognitive 
neuropsychologist, or a clinician (for example) inter- 
act with the legal system? The website of the Ameri- 
can Psychology-Law Society (a division of the APA) 
has practical and career-related advice for practitioners, 
educators, researchers, and students (www.ap-ls.org). 
Those undertaking careers in psychology and law 
should also familiarize themselves with the ethical 
requirements pertaining to their professions. 


The Psychologist as a Basic Scientist 
of the Law 


A basic scientist pursues knowledge for its own sake. 
Basic scientists study a phenomenon for the satisfaction of 
understanding it and contributing to scientific advances 
in the area. They do not necessarily seek to apply their 
research findings; many have no concern with whether the 
knowledge they generate will be used to resolve real-world 
problems. Yet often their results can address important 
practical issues, including some that arise in the law. For 
example, though not specifically conducted for use in the 
courtroom, laboratory research on visual perception can 
help us understand the accuracy of eyewitness testimony 
about a crime or accident. Psychologists who test different 
theories of memory promote a better understanding of 
whether repression can cause long-term forgetting of trau- 
matic events. Basic research on the relationship between 
social attitudes and behavior can clarify why people obey 
or disobey the law. Research in personality psychology 
can help to show what kind of person will become a fol- 
lower in a terrorist group and what kind of person will be 
a leader. Studies of adolescents’ brain development may 
be relevant to their decisions about whether to commit 
crimes. Finally, research can assess whether forensic psy- 
chologists’ attitudes about the causes of crime affect their 
professional evaluations of criminal defendants. 


The Ethics of the Basic Scientist. Like all scien- 
tists, psychologists who do basic research must adhere to 
standards of conduct in how they undertake and report 
their studies. In practical terms, this means that they 
cannot fabricate or forge data, plagiarize, or present a 
skewed selection of the data to hide observations that 
do not fit their conclusions. They must treat research 
participants in an ethical manner. (All institutions that 
receive federal research funding have review boards that 
evaluate the way scientists treat human and animal sub- 
jects.) Basic researchers sometimes have a conflict of 
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interest when faced with competing concerns such as 

honestly reporting their research findings versus making 
rc . . » . . 

a profit or “getting published.” In these situations, they 

should learn to recognize and be honest about potential 

conflicts of interest and communicate them to inter- 

ested parties before undertaking the research. 


The Psychologist as an Applied 
Scientist in the Law 


An applied scientist is dedicated to applying knowledge 
to solve real-life problems. Most of the public’s aware- 
ness of a psychologist’s work reflects this role, whether 
this awareness comes from viewing TV’s Dr. Phil or 
watching a psychologist testify as an expert on cyber- 
crime on the television show CSI. Indeed, an important 
role for psychologists who are interested in applying the 
findings of their profession involves serving as an expert 
witness in a legislative hearing or in a courtroom. 

Juries, judges, and legislators cannot be well versed in 
every topic from abscesses to zinfandel wine. An expert 
witness is someone who possesses specialized knowl- 
edge about a subject, knowledge that the average person 
does not have. Psychologists may testify as expert wit- 
nesses during a trial based on their knowledge, experi- 
ence, and training regarding psychological issues. The 
expert’s task is to assist jurors and judges by providing 
an opinion based on this specialized knowledge. 

Either side, as part of its presentation of the evi- 
dence, may ask the judge to allow expert witnesses to 
testify. The judge must be convinced that the testimony 
is of a kind that requires specialized knowledge, skill, 
or experience and that it will help promote better legal 
decision making. (When psychologists testify concern- 
ing a particular individual based on the results of a 
forensic evaluation, they take on a different role, one we 
describe later in this chapter.) 

The psychological topics that call for scientific 
expertise are almost limitless. As expert witnesses, psy- 
chologists have been called on to testify in many types 
of cases. For example, expert testimony may be useful in 
understanding: 


= Employee discrimination through selection and pro- 
motion procedures 

= The effects of posting warning signs or safety instruc- 
tions on potentially dangerous equipment 

= The factors that may cause a suspect to make a false 
confession 

= The effects of suggestive questions on children’s 
memory of alleged abuse 
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The Ethics of the Applied Scientist/Expert 
Witness. The psychologist as expert witness rep- 
resents a profession that stands for objectivity and accu- 
racy in its procedures. Even though expert witnesses are 
usually hired and paid by one side, they are responsible 
for reporting all their conclusions, regardless of whether 
these favor the side paying them. It violates the ethical 
standards of both psychologists and lawyers for expert 
witnesses to accept payment that is contingent on the 
outcome of the case. 

But achieving objectivity is not easy. When testi- 
fying as experts, psychologists have an ethical respon- 
sibility to be honest and open with the court about 
their opinions. Yet they may be tempted to sympa- 
thize with the side that has employed them. Is it possi- 
ble to increase experts’ objectivity? One commentator 
has proposed using “blinded” experts selected by 
an intermediary and hired to review the case with- 
out knowing which side has requested an opinion 
(Robertson, 2010). When blinded experts were pitted 
against traditional experts in a study examining mock 
jurors’ decisions, the former were perceived as more 
credible and persuasive than the latter (Robertson & 
Yokum, 2011). 

Another ethical dilemma arises whenever the adver- 
sary system forces an expert to make absolute “either— 
or” judgments. Has the pretrial publicity caused 
potential jurors to be biased against the defendant? In 
a custody case stemming from a divorce, which par- 
ent would be better for the child to live with? Does 
the evaluation of a defendant indicate that she is men- 
tally ill? In all of these situations, the law requires the 
psychologist to reach a firm conclusion on the witness 
stand, regardless of ambiguity in the evidence (Sales & 
Shuman, 1993). This is an example of the absolute ver- 
sus probabilistic judgment differences we described ear- 
lier in the chapter. 


Admissibility of Expert Testimony. In order 
to maximize the likelihood that expert testimony 
is based on legitimate scientific knowledge and to 
exclude “junk science,” lawmakers have developed cri- 
teria for judges to use when determining whether to 
allow an “expert” to testify. Each state and the federal 
government have their own criteria for determining 
admissibility. 

In federal courts and over half of the states, these 
criteria are informed by a two-prong test developed 
by the U.S. Supreme Court in a highly influen- 
tial case, Daubert v. Merrell Dow Pharmaceuticals, 
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Inc. (1993). First, the trial judge must determine 
whether the testimony is relevant and if relevant, 
whether it is based on reliable and valid science. In 
essence, judges function as “gatekeepers” who must 
evaluate potential expert testimony by the standards 
of science. 

Judges have disallowed expert psychological testi- 
mony as irrelevant. Consider the case of unlucky Pedro 
Gil. On a night of wild abandon in the fall of 1993, 
Gil hoisted a bucket of plaster over the wall of a Man- 
hattan rooftop. It dropped seven stories to the ground 
and hit and killed a police officer standing on the 
street below. Gil claimed that he expected the bucket 
to drop unceremoniously onto an unoccupied street 
directly below him, rather than to continue forward as 
it fell and land on the street where the police officer 
was positioned. To support his naive belief that objects 
drop straight down, Gil’s attorneys attempted to intro- 
duce the testimony of a cognitive psychologist with 
expertise in intuitive physics. The expert planned to 
testify that people commonly misunderstand physical 
laws but the trial judge did not let him testify, claiming 
that intuitive physics was irrelevant to the issues under 
contention. The jury convicted Gil of second-degree 
manslaughter. 

Judges have also disallowed expert testimony as 
unreliable. Richard Coons, a Texas psychiatrist, testi- 
fied in death penalty trials that he developed his own 
methodology to determine whether a defendant poses 
a risk of future dangerousness. (Prior to sentencing 
a defendant to death, juries in Texas must agree that 
there is a probability that he or she poses a continuing 
threat to society.) Coons considers an offender's crimi- 
nal history, attitudes toward violence, and conscience, 
yet he could not show that these factors have been 
validated by any research or that his predictions are 
accurate. After an appellate court deemed Coons’ tes- 
timony unreliable, over-ruling a trial court judge who 
had admitted the expert testimony, a defense attorney 
quipped, “It’s overdue.” 

One clear implication of the Daubert decision is that 
judges must become savvy consumers of science if they 
are to decide which opinions qualify as “scientific.” 
Since the Daubert case, the admissibility of expert 
evidence has become an important pretrial issue and 
judges need to scrutinize the reasoning and methodol- 
ogy underlying experts’ opinions (Chlistunoff, 2016). 
They have the option to appoint neutral experts to 
help them decide whether to admit disputed scientific 
evidence (Domitrovich, 2016). 


The Psychologist as a Policy Evaluator 
in the Law 


In addition to their knowledge of substantive problems, 
psychologists have methodological skills that they use 
in assessing or evaluating how well an intervention has 
worked. Psychologists and other social scientists have 
been asked so frequently in the last several decades to 
conduct evaluation studies that a separate subfield 
called policy evaluation, or evaluation research, has 
emerged. The policy evaluator provides data to answer 
questions such as “I have instituted a policy; how do I 
know whether it was effective?” Or, more laudably, “I 
want to make a change in our organization's procedures, 
but before I do, how do I design it so I will be able to 
determine later whether it worked?” 

Psychologists working as policy evaluators might be 
asked whether changing the laws for teen drivers by 
restricting the number of passengers they can carry will 
reduce traffic accidents, whether the chemical castration 
of released rapists will reduce the rate of sexual violence, 
or whether changing from automobile patrols to foot 
patrols will improve relations between police and the 
community. The methodological skills of a psychologist 
as policy evaluator are essential in assessing existing pro- 
grams and policies and designing innovations so that 
their effects can be tested. 

As an example, psychologists have been involved in 
evaluating policies and programs intended to help chil- 
dren prepare to testify in court. In one program, nearly 
two hundred 4- to 17-year-olds attended Kids’ Court 
School in Las Vegas a week or two before their scheduled 
testimony. Psychologists measured their court-related 
anxiety before and after an intervention that consisted 
of education about legal proceedings, stress inoculation, 
and a mock trial. As predicted, anticipatory anxiety 
decreased from pretest to posttest, suggesting that the 
program can serve as a model for reducing court-related 
stress in child witnesses (Nathanson & Saywitz, 2015). 


The Ethics of the Policy Evaluator. The psychol- 
ogist who evaluates the impact of proposed or existing 
legislation and court or correctional procedures faces 
ethical responsibilities similar to those of the expert wit- 
ness. The standard rules of scientific procedure apply, 
but because of the source of employment and payment, 
there are pressures to interpret results of evaluation 
studies in a certain way. 

Consider, for example, a large state correctional system 
that wants to improve its parole process. Correctional 
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officials know that when released into society, heavy 
drug users are likely to commit further crimes to main- 
tain their drug habit, and are therefore likely to return to 
prison. Accordingly, the system seeks to introduce and 
evaluate an innovative halfway house program for parol- 
ees with a history of narcotics addiction. It hires a policy 
evaluator to design a study and evaluate the effects of this 
innovation. The correctional system provides funding to 
carry out the study, and officials are sincerely committed 
to its goals. Assume the psychologist concludes that the 
halfway house does not significantly reduce drug use by 
parolees. The authorities are disappointed and may even 
challenge the integrity of the policy evaluator. Yet, as sci- 
entists, program evaluators must “call ’em like they see 
’em,” regardless of the desirability of the outcome. 

Even if the program is successful, the policy evaluator 
faces other ethical dilemmas. To assess such an innova- 
tive program, the researcher might conduct a random- 
ized controlled trial that entails denying some parolees 
access to the program by placing them in a “no treat- 
ment” control group. The ethical dilemma becomes 
more critical when some potentially lifesaving innova- 
tion is being evaluated. But often it is only through such 
research methods that a potentially helpful new pro- 
gram can be convincingly demonstrated to be effective. 


The Psychologist as a Forensic 
Evaluator in Litigation 


In addition to evaluating policies and programs, psy- 
chologists may be asked to evaluate individuals involved 
in civil and criminal cases to report their findings to a 
judge, and on occasion, to testify about the results in 
court. Forensic evaluators assess matters such as: 


= The competence of a defendant to proceed with 
adjudication of charges (often called “competence to 
stand trial,” although most criminal charges are adju- 
dicated through plea bargaining rather than trial) 

= The mental state of a defendant at the time of an 
alleged offense (often called “sanity at the time of the 
offense”) 

= The degree of emotional or brain damage suffered by 
a victim in an accident 

= The effects on a child of alternative custody arrange- 
ments after divorce 

= The risk of future violent or otherwise criminal 
behavior 

= The prospects for a convicted defendant’s rehabili- 
tation in prison or on probation 
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There are two ways that mental health professionals 
become involved in litigation as forensic evaluators: 
they are either court-appointed or hired by one of the 
parties involved in the litigation (defense, prosecu- 
tion, or plaintiff). Serving in the court-appointed role 
involves receiving an order from the judge authorizing 
the mental health professional to evaluate a given indi- 
vidual for a specific purpose. The judge may also spec- 
ify additional considerations such as how the results are 
to be communicated. There is typically an expectation 
that the resulting forensic evaluation will be considered 
by the judge without being introduced by either side. 

Forensic evaluators for one of the parties involved in 
the litigation have a different expectation: That partic- 
ular party may control when (and whether) the forensic 
assessment findings are actually introduced as evidence 
in the case. Some referrals for forensic assessment come 
from attorneys who authorize the evaluations without 
resorting to any kind of court authority. (This kind of 
right is usually reserved for the defense in a criminal 
prosecution; the prosecutor cannot request a forensic 
mental health assessment unless it is approved by the 
court—and therefore known to the defense.) These 
tasks will be discussed in much more detail in Chapters 
10 and 11 of this book. They are also described in detail 
elsewhere (e.g., Heilbrun, Grisso, & Goldstein, 2009; 
Melton et al., 2017). 


The Ethics of the Forensic Evaluator. The ethical 
considerations associated with the role of forensic evalu- 
ator are fairly formal and specifically described in several 
documents. In addition to the ethical principles dissem- 
inated by the APA, two other sets of ethical guidelines 
affect the practice of forensic evaluators. Neither is 
“enforceable” in the sense that the APA Ethical Princi- 
ples of Psychologists and Code of Conduct is. Nonetheless, 
both serve as important sources of authority and may 
affect the judgments of courts regarding the admissibil- 
ity and weight of forensic assessment evidence. These 
two documents are the Specialty Guidelines for Forensic 
Psychologists (APA, 2013) and the Guidelines for Child 
Custody Evaluations in Family Law Proceedings (APA, 
2010). 

Across these three documents, there is substantial 
emphasis on providing evaluations that (1) are clear in 
their purpose; (2) are conducted by individuals who are 
competent by virtue of their education, training, and 
experience; (3) are respectful of appropriate relation- 
ships (and avoid multiple relationships, such as both 
forensic evaluator and therapist, in the same case); 
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(4) provide the appropriate level of confidential- 
ity consistent with circumstances and the applicable 
legal privilege; (5) use methods and procedures that 
are accurate, current, and consistent with science 
and standards of practice; and (6) communicated 
appropriately. 

Like other expert witnesses, forensic evaluators 
have an obligation to be objective in their assessments 
and reporting, yet may be tempted to favor the side 
that has retained them. This concern is illustrated by 
a study of how pairs of independent forensic psychol- 
ogists, retained by opposing attorneys, evaluated a 
common individual. Despite using a standardized diag- 
nostic test for psychopathy, the psychologists tended 
to rate the individual in a manner favorable to the side 
that retained them (Murrie, Boccaccini, Guarnera, & 
Rufino, 2013). This sympathy may not even be con- 
scious; instead, the psychologist may simply reach con- 
clusions that are motivated by subtle partisan allegiance 
to the client. For this reason, adherence to relevant ethi- 
cal standards is of paramount importance. 


The Psychologist as a Consultant 

in Litigation 

The final role for psychologists in the law is that of 
consultant. The field of trial consulting provides one 
example of this role for psychologists working in the 
legal arena. Social scientists who began this work in the 
1970s used so-called scientific jury selection procedures 
(further described in Chapter 12) to assist defense law- 
yers in highly politicized trials resulting from antiwar 
activities in the United States. Since then, these tech- 
niques have been refined and expanded. The national 
media devoted extensive coverage to the use of trial 
consultants in the celebrity-status trials of Martha 
Stewart and O. J. Simpson, and research on commu- 
nity attitudes was influential in the 2001 conviction of 
a former Ku Klux Klansman for the 1963 bombing of 
a Birmingham, Alabama church. (We describe this case 
in more detail in Chapter 13.) 

Today the field of trial consulting is a booming 
business and involves far more than jury selection. Trial 
consultants also conduct community attitude surveys 
to document extensive pretrial publicity or to intro- 
duce findings as evidence in trials involving discrim- 
ination or trademark violation claims (Posey, 2015). 
They test the effectiveness of demonstrative evidence 
(Richter & Humke, 2011), provide guidance to attor- 
neys seeking damage awards (Bornstein & Greene, 


2011a), and prepare witnesses to testify (Stinson & 
Cutler, 2011). 

There is no expectation of impartiality in any of 
these roles as there would be for psychologists acting as 
basic scientists, applied scientists, policy evaluators, or 
forensic evaluators. Nor is there an expectation that the 
consultant must present information in a balanced way. 
However, the psychologist must still provide the attor- 
ney with good information in order to promote more 
effective performance in litigation. How the attorney 
decides to use such information is within that attorney's 
discretion. 

Critics have argued that these techniques essen- 
tially rig the jury (Kressel & Kressel, 2002) and cre- 
ate a perception that psychologists can manipulate the 
trial process (Strier, 2011). But at least in the realm of 
jury selection, it is difficult to determine whether sci- 
entific jury selection is more effective than traditional 
jury selection. Cases that employ scientific jury selec- 
tion techniques differ in many ways from cases that 
do not, and “success” is hard to define (Lieberman, 
2011). (Does a low-damage award or conviction on a 
less serious charge connote success? Perhaps.) Consul- 
tants suggest that they are simply borrowing techniques 
commonly used in politics and advertising and bring- 
ing them into the courtroom. Politicians hire people to 
help them project a better image, and advertisers try to 
enhance the ways that retailers connect with consum- 
ers. Shouldn't lawyers be able to do the same? Consul- 
tants also argue that in an adversarial system, attorneys 
should be able to use every tool available to them. 


The Ethics of the Consultant in Litigation. As 
we noted earlier, when the psychologist becomes a 
consultant for one side in the selection of jurors, there 


Summary 


1. Why do we have laws and what is the psycho- 
logical approach to studying law? Laws are 
human creations whose major purposes are 
the resolution of conflict and the protection of 
society. As society has changed, new conflicts 
surfaced, leading to expansion and revision 
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may be ethical questions. Just how far should the selec- 
tion procedures go? Should jurors have to answer con- 
sultants’ intrusive questions about their private lives? 
Should consultants be able to sculpt the jury to their 
clients’ advantage? Do these techniques simply con- 
stitute the latest tools in the attorney’s arsenal of trial 
tactics? Or do they bias the proceedings and jeopardize 
the willingness of citizens to participate in the process? 
These questions deal with fairness, and scientific jury 
selection may conflict with the way some people inter- 
pret the intent of the law. 

Returning to the advertising analogy, are psychol- 
ogists who work for an advertising agency unethical 
when they use professional knowledge to encourage 
consumers to buy one brand of dog food rather than 
another? Many of us would say no; the free-enterprise 
system permits any such procedures that do not fal- 
sify claims. This example is analogous to jury selection 
because rival attorneys—whether they employ trial 
consultants or not—always try to select jurors who 
will sympathize with their version of the facts. Since 
the adversarial system permits attorneys from each side 
to eliminate some prospective jurors, it does not seem 
unethical for psychologists to assist these attorneys, as 
long as their advocacy is consistent with the law and the 
administration of justice. The same can be said about 
consultants retained by attorneys to provide informa- 
tion to enhance the presentation of a case. 

When psychologists become trial consultants, they 
also subscribe to the ethical code of the attorneys, who, 
after all, are in charge of the trial preparation (Stolle & 
Studebaker, 2011). Trial consultants who are members of 
the American Society of Trial Consultants must adhere 
to the Code of Ethical Principles, Professional Standards, 
and Practice Guidelines developed by that organization 


(ASTC, 2017). 


of the legal system. A psychological approach 
focuses on individuals as agents within a legal 
system, asking how their internal qualities (per- 
sonality, values, abilities, and experiences) and 
their environments, including the law itself, 
affect their behavior. 
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2. 


CHAPTER 1 Psychology and the Law: Choices and Roles 


What choices are reflected in the psychological 
approach to the law? Several basic choices must 
be made between pairs of options in the psycho- 
logical study of the law. These options are often 
irreconcilable because each is attractive, but both 
usually cannot be attained at the same time. The 
choices are (1) whether the goal of law is achiev- 
ing personal freedom or ensuring the common 
good, (2) whether equality or discretion should be 
the standard for our legal policies, (3) whether the 
purpose of a legal inquiry is to discover the truth 
or to provide a means of conflict resolution, and 
(4) whether it is better to apply the methods of 
law or those of science for making decisions. 


How do laws reflect the contrast between the due 
process model and the crime control model of the 
criminal justice system? The decade of the 1960s 
represented an era in which due process concerns 
were paramount and court decisions tended to 
favor rights of the individuals, particularly those 
suspected of crimes, over the power of the police 
and law enforcement. Since then, the crime con- 
trol model, which seeks to contain or reduce crim- 
inal activity, has been favored by many. But some 
of the harsh policies and penalties consistent with 


Key Terms 


this perspective have resulted in large increases in 
prison populations and little reduction in rates of 
reoffending. The 2007-2009 recession caused leg- 
islators and judges to consider community-based 
alternatives that control crime more effectively. 


4. What are five roles that psychologists may play 
in the legal system and what does each entail? 
Five possible roles are identified in this chapter: 
the psychologist as (1) a basic scientist, interested 
in knowledge related to psychology and law for 
its own sake; (2) an applied scientist who seeks 
to apply basic research knowledge to a particular 
problem in the legal system; a psychologist serving 
as an expert witness on a scientific question is an 
applied scientist in the law; (3) a policy evaluator 
who capitalizes on methodological skills to design 
and conduct research that assesses the effects of 
policies and program changes in the legal system; 
(4) a forensic evaluator who is either appointed by 
the court or retained at the request of one of the 
parties in the litigation to perform a psychological 
evaluation of an individual related to a legal ques- 
tion; and (5) a consultant who works on behalf of 
a party or position in litigation. Each role entails 
its own set of ethical dilemmas. 
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ORIENTING QUESTIONS 


1. What is the difference between the adversarial and 
inquisitorial systems of justice? 


How do notions of morality and legality differ? 


How do different models of justice explain people's 
level of satisfaction with the legal system? 


What is commonsense justice? 
5. How are judges selected, and how do their demo- 


graphic characteristics and attitudes influence their 
decisions? 


o understand how and why psychologists 

interact with the law, one needs a basic under- 

standing of how the legal system operates. 
Accordingly, in this chapter, we focus on the legal sys- 
tem itself. We describe the nature of the adversary sys- 
tem and psychological aspects of legality, morality, and 
justice. We discuss courts and examine the roles played 
by the major players in the legal system—judges and 
lawyers. An understanding of the workings of the legal 
system will help make clear why psychologists are inter- 
ested in studying and assisting judges, lawyers, and 
ordinary citizens involved in the law. e 


The Adversarial System 


In both criminal cases that concern conduct prohibited 
by law and civil cases that concern disputes between 
private parties, American legal procedures involve an 
adversarial system of justice. Exhibits, evidence, and 
witnesses are assembled by representatives of one side or 
the other to convince the fact finder (i.e., judge or jury) 
that their side’s viewpoint is the correct one. During a 
trial, the choice of what evidence to present is within 
the discretion of those involved in the litigation and 
their attorneys. Judges rarely call witnesses or introduce 
evidence on their own. 

The adversarial system is derived from English 
common law. This approach contrasts with the 
inquisitorial system used in Europe (but not in Great 
Britain), in which the judge has more control over the 
proceedings. Lind (1982) described the procedure in 
France as follows: “The questioning of witnesses is con- 
ducted almost exclusively by the presiding judge. The 
judge interrogates the disputing parties and witnesses, 
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6. How does the experience of law school affect its 
students? 

7. What is known about lawyers’ professional 
satisfaction? 

8. What factors explain lawyers’ overconfidence, and 
how can it be remedied? 


referring frequently to a dossier that has been prepared 
by a court official who investigated the case. Although 
the parties probably have partisan attorneys present at 
the trial, it is evident that control over the presentation 
of evidence and arguments is firmly in the hands of the 
judge” (p. 14). In the inquisitorial system, the two sides 
do not have separate witnesses; the witnesses testify for 
the court, and the opposing parties are not allowed to 
prepare the witnesses before the trial. 

The adversarial model has been criticized for pro- 
moting a competitive atmosphere that can distort the 
truth. During a trial, jurors may have to choose between 
two versions of the truth, neither of which is completely 
accurate, because witnesses often shade their testimony 
to favor their “side.” In addition, skillful lawyers can 
effectively impugn the credibility of hostile witnesses, 
and criminal defendants rarely testify, despite being the 
most important source of information about the events 
in question (Slobogin, 2014). 

Research on these contrasting approaches reveals several 
benefits of the adversarial model, however. A research team 
led by a social psychologist, John Thibaut, and a law pro- 
fessor, Laurens Walker (Thibaut & Walker, 1975; Walker, 
La Tour, Lind, & Thibaut, 1974) conducted programmatic 
research and concluded that the adversarial system led to 
less-biased decisions that were more likely to be seen as fair 
by the parties in dispute. One explanation for this more 
favorable evaluation of the adversarial system is that it is the 
system with which Americans are most familiar. But people 
who live in countries with nonadversarial systems (France 
and West Germany) have also rated the adversary procedure 
as fairer (Lind, Erickson, Friedland, & Dickenberger, 1978), 
perhaps because the adversarial system allows attorneys and 
their clients to control the arguments and strategies. 


Because the adversarial system permits the litigants 
to “call the shots,” it seems optimized to produce fair 
and just outcomes. But are they also the correct out- 
comes, given the facts of the case? Maybe not, accord- 
ing to Thibaut and Walker (1978). They noted that 
inquisitorial procedures seem optimized to produce 
truthful outcomes because they involve a neutral third 
party who gathers the relevant evidence without influ- 
ence from the parties who have a stake in the dispute. 

People’s perceptions of justice and truth apparently 
do depend on the legal procedures to which they are 
exposed. In one study that demonstrated that point, 
participants read the evidence about an allergic reac- 
tion in a dog-bite case. The evidence was presented in 
either an adversarial manner where the litigants found 
their own scientific experts and worked with them prior 
to trial, or an inquisitorial manner where the judge 
appointed an expert witness who worked independently 
of the litigants. People exposed to adversarial procedures 
thought they produced verdicts that were just but not 
necessarily accurate, whereas those exposed to inquisi- 
torial procedures thought the reverse: the verdicts were 
accurate but not necessarily just (Sevier, 2014). Stated 
simply, adversarial systems seem to provide more justice 
and inquisitorial systems seem to provide more truth. 
But in addition to justice and truth, one should also 
consider the tensions between what is legal (or illegal) 
and what is moral (or immoral). 


Legality versus Morality 


Laws are designed to regulate the behavior of individuals— 
to specify precisely what conduct is illegal. But do these 
laws always correspond to people’s sense of right and 
wrong? 

Consider the case of Lester Zygmanik. Lester was 
charged with murdering his own brother, George, 
because George had demanded that Lester kill him. A 
motorcycle accident a few days earlier had left George, 
age 26, paralyzed from the neck down. He saw a future 
with nothing but pain, suffering, and invalidism; as he 
lay in agony, he insisted that his younger brother Lester, 
age 23, swear he would not let him continue in such 
a desperate state. (Other family members later verified 
that this had been George’s wish.) So, on the night of 
June 20, 1973, Lester slipped into his brother’s hospital 
room and shot him in the head with a 20-gauge shot- 
gun. Dropping the gun by the bed, he turned himself in 
moments later. There was no question about the cause 
of death; later, on the witness stand during his murder 
trial, Lester told the jury that he had done it as an act 


Legality versus Morality 27 


of love for his brother. Because New Jersey had no laws 
regarding mercy killing, the prosecution thought a case 
could be made for charging Lester with first-degree 
murder. 

The state believed it had a good case against Lester. 
His actions met every one of the elements that the law 
required for his guilt to be proved. First, there was pre- 
meditation, or a plan to kill. Second, there was deliber- 
ation (as defined in the New Jersey criminal code—“the 
weighing of the ‘pros’ and ‘cons’ of that plan”). Third, 
there was willfulness (“the intentional carrying out 
of that plan”). Lester had even sawed off the shotgun 
before hiding it under his coat, and he had packed the 
bullets with candle wax, which compacted the explosion 
and made it more deadly. Lester forthrightly admitted 
to his lawyer: “I gave it a lot of thought. You don’t know 
how much thinking I did on it. I had to do something 
I knew that would definitely put him away” (Mitchell, 
1976, p. vii). At his trial, Lester took the stand and 
described his motivations, explaining that he did what 
his brother wanted. 

If you had been a juror in this trial, how would you 
have voted? College students usually split just about 
evenly between verdicts of “guilty of first-degree mur- 
der” and “not guilty.” Those who vote guilty often hope 
that the sentence will be a humanitarian one, but they 
believe it is their duty to consider the evidence and 
apply the law. Certainly, this was an act of murder, they 
say, regardless of Lester’s good intentions. But those 
who vote not guilty often feel that it is appropriate, on 
occasion, to disregard the law when mitigating circum- 
stances are present or when community standards argue 
for forgiveness. 

Both reactions are reasonable, and they illustrate the 
dilemma between treating similar offenders equally and 
showing discretion if circumstances warrant. They also 
demonstrate important differences between judgments 
based on black-letter law and those based on one’s 
conscience or personal sentiments about a given situa- 
tion. By “black-letter law” (sometimes referred to as the 
law on the books), we mean the law as set down by our 
founding fathers in the Constitution, as written by leg- 
islators, and as interpreted by judges. According to the 
black-letter law, Lester Zygmanik was guilty. But there 
is another way to judge his actions—by focusing on 
his altruistic motives and his desire to help his brother, 
rather than to harm him. 

As Lester Zygmanik’s trial began, the prosecutor was 
confident that he would be found guilty. The jury, com- 
posed of seven men and five women, was tough, conser- 
vative, and blue-collar. The judge had even ruled that 
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the term mercy killing could not be used in the trial. But 
after deliberating for fewer than three hours, the jury 
found Lester Zygmanik not guilty. The jurors focused, 
apparently, on the relationship between Lester and 
his brother, and they concluded that Lester had been 
overcome by grief, love, and selflessness. Their deci- 
sion implicitly acknowledged that moral considerations 
such as the commitment to care for others were more 
important to their decision than the strict guidelines of 
the law. 

Obviously, the Lester Zygmanik trial is not the only 
one in which a defendant claimed his act was a mercy 
killing. Helping terminally ill patients to commit sui- 
cide (so-called assisted suicide) is usually justified by 
the “offender” as an act of compassion or mercy, end- 
ing the “victim’s” pain and suffering. In fact, in five 
states—Oregon, Washington, California, Montana, and 
Vermont—it is legal for a physician, under narrowly 
defined circumstances, to help a person to die. In the 
United States, public support for this practice ranges 
from 47% to 69% (Emanuel, Onwuteaka-Phillipsen, 
Urwin, & Cohen, 2016). Many people would be loath 
to call the “perpetrators” of these acts criminals, and 
proponents of assisted suicide often hail them as heroes. 

Mercy killings and assisted suicides are examples of 
euthanasia, the act of killing an individual for reasons 
that are considered merciful. They illustrate the often- 
tragic differences between what an individual feels 
is the morally right or just thing to do and what the 
law describes as an illegal act to avoid. Should some- 
one who voluntarily, willfully, and with premeditation 
assists in killing another human always be punished? Or 
should that person, in some circumstances, be treated 
with compassion and forgiveness? Many people can 
imagine exceptional circumstances in which individuals 
who have technically broken the law should be excused. 
Often, these circumstances involve a lack of intention 
to harm another person and the desire to help a per- 
son who is suffering. The topic of euthanasia highlights 
the tension between legality and people’s perceptions of 
what is moral, ethical, and just. 


Citizens’ Sense of Legality and 
Morality 


We might assume at first that what is defined as “legal” 
and what is judged to be “morally right” would be syn- 
onymous. But in the Zygmanik case, what the jury con- 
sidered to be a moral action and what the justice system 
considered the proper legal resolution were inconsis- 
tent. Legislators and scholars have argued for centuries 
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about whether the law should be consistent with citi- 
zens sense of morality. In fact, inconsistencies abound. 
For example, prostitution is universally condemned as 
immoral, yet it is legal in parts of Nevada and in many 
European and South American countries as well as in 
Australia and New Zealand. Acts of civil disobedience, 
whether performed six decades ago in racially segregated 
buses in Montgomery, Alabama, or, more recently, to 
protest President Trump’s travel ban or treatment of 
women are applauded by those who consider some laws 
and policies to be morally indefensible. 

Psychologists have now conducted a number of stud- 
ies that illustrate the differences between citizens’ sense 
of morality and justice, on the one hand, and the legal 
system’s set of formal rules and laws, on the other. At 
first glance, it may seem nearly impossible to study peo- 
ple’s views about the legitimacy of formal laws because 
there are so many variations in laws and so many differ- 
ent penalties for violating those laws. (Criminal penal- 
ties are decided on a state-by-state basis in the United 
States, so there could be 50 different penalties for the 
same crime.) Fortunately, though, a large majority of 
states base their criminal laws on the Model Penal Code 
drafted by the influential American Law Institute in the 
1960s. Thus we can ask whether the principles embod- 
ied in the Model Penal Code are compatible with cit- 
izens intuitions about justice and legality. Do people 
tend to agree with the Model Penal Code or does their 
sense of right and wrong diverge from this black-letter 
law? One set of relevant studies has examined the cate- 
gory of attempted crimes and the important role that 
intention plays in these cases. 


Attempted Crimes and the Concept of Intention 
in Law and Psychology. Consider the following fun- 
damental question of criminal law: How should attempted 
(but not completed) crimes be punished? An attempt may 
be unsuccessful because the perpetrator tries to commit a 
crime but fails (e.g., he shoots but misses) or because the 
attempt is interrupted or abandoned (e.g., robbers are 
about to enter a bank with guns drawn when they see a 
police officer inside). 

The Model Penal Code says that attempts should 
be punished in the same way as completed crimes. If 
the offender’s conduct strongly corroborates his crim- 
inal intention—showing that he not merely thought 
about the crime but actually tried to accomplish it— 
the Model Penal Code decrees that he should be pun- 
ished to the same degree as the successful offender. 
Focusing on the central role of intent, the Model Penal 
Code assigns the same penalty to attempted crimes as 
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The Case of a Duped Would-Be Offender | Box21 


In March, 1987, George Taylor forced his way into a 
woman's apartment in New York City and made sex- 
ual advances while threatening her with a knife. Fear- 
ful of the knife, the victim tried to convince Taylor 
that he could be her boyfriend, that he didn’t need to 
impose himself in this way, and that he could come 
to her house anytime. Taylor relented, walked into an 
adjacent room, and took off the surgical gloves he had 
been wearing, saying he was not going to need these 
anymore. The victim then persuaded Taylor to accom- 
pany her to a liquor store to buy a bottle to celebrate 
getting to know each other. But as they were leaving 
the apartment she ducked back inside, locked the door, 
and called the police. 

Despite arguing that he voluntarily and completely 
abandoned any intention of carrying out a crime, 
Taylor was convicted of attempted rape. The appel- 
late court pointed out that in a parallel situation, if a 


completed crimes. Thus, the pickpocket who thrusts 
his hand into another person’s pocket, only to find it 
empty, is just as guilty (and just as deserving of pun- 
ishment) as the pickpocket who makes off with a fat 
wallet. Regardless of the outcome of this act, the pick- 
pocket tried to steal—and so, by definition, a crime was 
committed. A similar situation arose in the interesting 
case of (People v. Taylor, 1992), described in Box 2.1. 

According to the Model Penal Code, an offender 
who tries but fails is just as culpable as an offender who 
tries and succeeds. But do ordinary people think about 
intent and attempted crimes this way? Do they think 
that trying to break into a store is as serious as actually 
breaking into the store? 

Psychologist John Darley and his colleagues asked 
respondents to read short scenarios that described 
people who had taken one or more steps toward com- 
mitting either robbery or murder and to assign punish- 
ment to those people (Darley, Sanderson, & LaMantia, 
1996). They found that people’s intuitions differed 
in predictable ways from the position of the Model 
Penal Code. In situations where the person depicted in 
the scenario had taken only preliminary action (e.g., 
examining the store he planned to burgle or telling 
a friend about his plan), few people thought he was 
guilty, and those who did assigned mild punishments. 
Yet, according to the Model Penal Code, this person 


person shoots at an intended victim and misses, he has 
no defense to the charge of attempted murder because 
his poor aim, rather than his lack of criminal intent, 
allowed the victim to live. Following that logic, the 
court ruled that it was the victim’s escape, rather than 
Taylor abandoning his criminal intention, that pre- 
vented the rape. 


CRITICAL THOUGHT QUESTION 
Did the jury that convicted Taylor and the appellate 


court that upheld his conviction follow the rule of 
the Model Penal Code? Do you think jurors should 
be asked to peer into an offenders’ minds and guess 
what they were thinking at the time of an attempted 
but incomplete act? How far along in executing a 
crime must offenders go in order to be guilty of a 
crime that they did not complete? 


is just as guilty as one who actually completed the 
burglary. When the scenario described a person who 
had reached the point of “dangerous proximity” to 
the crime, punishments increased, but they still were 
only half as severe as those assigned to the person who 
actually completed the crime. Apparently people do 
not accept the view that intent to commit an act is the 
moral equivalent of actually doing it. Their notions 
about criminality and the need for punishment are 
more nuanced, less “black and white” than what the 
Model Penal Code prescribed. 

Psychology’s focus on mental states also reflects more 
differentiations and less clear-cut distinctions than 
those of black-letter law. Psychology considers a spec- 
trum of behavior, motivated by a variety of influences 
and ranging from accidents to behavior influenced by 
stress, peer pressure, or immature judgment, to actions 
that are deliberate and carefully planned. 

Even this continuum may oversimplify variations 
in intention because it minimizes the importance of 
environmental and cultural influences that affect peo- 
ple differently. The social context in which behavior 
occurs can strongly influence a person’s intention to 
behave in certain ways. In some contexts, it can be 
very hard for an individual to conceive of behavioral 
options. Therefore, one person’s ability to intend a 
given behavior might be much more limited than 
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that of another person who has more behavioral 
alternatives. 

Psychologists have also studied how people assign 
causes, including intentions, to the behavior of others. A 
well-established theory in social psychology, attribution 
theory, focuses on how people explain others’ intentions. 
According to the theory, attributions tend to vary along 
three dimensions: internality—whether we explain the 
cause of an event as due to something internal to a person 
or to something that exists in the environment; stabil- 
ity—whether we see the cause of a behavior as enduring 
or merely temporary; and globalness—whether we see the 
cause as specific to a limited situation or applicable to 
all situations. An individual who makes internal, stable, 
global attributions about an act of misconduct (“He is 
so evil that he doesn’t care what anyone thinks or feels 
about him”) will see an offender as more culpable and 
more deserving of punishment than a person who offers 
external, unstable, specific explanations for the same act 
(“As a result of hanging out with a rough crowd, she was 
in the wrong place at the wrong time”). 

When making inferences about what caused another 
person’s behavior—especially behavior that has nega- 
tive consequences—we tend to attribute the cause to 
stable factors that are internal to the person. That is, 
we are inclined to believe that others are predisposed to 
act the way they do. But when our own actions lead 
to negative outcomes, we are more likely to blame 
the external environment for the outcome, suggesting 
an unstable cause for our behavior that will probably 
change in the future. 


Consequences of Citizen—Code Disagreements. 
What difference does it make if laws do not comport 
with people’s sense of right and wrong? Can people sim- 
ply ignore laws they believe to be immoral? Indeed, we 
can find many examples of situations in which people 
opt not to obey laws and legal authority. When parents 
fail to make child support payments or when people 
violate restraining orders, it is often because they do not 
accept the legitimacy of a judge’s decision. When people 
use illegal drugs or cheat on their income tax returns, it 
is often because they do not believe that the laws regu- 
lating these behaviors are just or morally right. During 
the era of prohibition in the United States, when alco- 
hol consumption was outlawed, honest citizens became 
“criminals,” entire illicit industries were created, and 
gang membership and gang-related violence increased 
significantly. 

But there may be more significant and more general 
consequences of discrepancies between citizens’ sense of 
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morality and the legal system’s sense of legality. For the 
law to have any authority, it must be consistent with 
people’s shared sense of morality. When that consistency 
is lacking, citizens may feel alienated from authority 
and become less likely to comply with laws they per- 
ceive as illegitimate (Carlsmith & Darley, 2008). Ini- 
tial disagreement with one law can lead to contempt 
for the legal system as a whole, including the police 
who enforce laws and the judges who punish wrong- 
doers. If the law criminalizes behaviors that people do 
not think are immoral, it begins to lose its legitimacy. 
In the words of Oliver Wendell Holmes, “[The] first 
requirement of a sound body of law is that it should 
correspond with the actual feelings and demands of the 
community” (1881, pp. 41-42). 


What Is Justice? 


More than 2,000 years ago, at the beginning of the 
Republic, Socrates posed this question and we con- 
tinue to ponder it today. Definitions of justice have 
changed throughout history. In the Old Testament 
and in Homer's The Iliad, justice meant something like 
revenge. By the time of the Golden Age of Athens in 
the fifth century B.C.E., the concept of justice came to 
be less about vengeance and more about achievement 
of the well-being of individuals (Solomon, 1990). The 
development of Christianity and Islam accentuated 
a conception of justice within religious traditions of 
morality. As a result, people began to see matters of 
social injustice (e.g., the suffering of the poor and the 
oppressed) as issues of concern, along with offenses 
against one’s person or one’s family (Solomon, 1990). 


Distributive and Procedural Justice 


Our discussion so far has assessed perceptions of legiti- 
macy in the outcomes of legal disputes, such as whether 
the would-be pickpocket who came up empty-handed 
should be punished as severely as the one who got 
the loot. This focus on the fairness of the outcome 
in a legal dispute is the main concern of distributive 
justice models. According to the principles of dis- 
tributive justice, a person will be more accepting of 
decisions and more likely to believe that disputes have 
been resolved appropriately if the outcomes seem just 
(or if the outcomes—in the same sense as salaries or 
promotions—seem distributed equitably, hence the 
term distributive justice). 

A series of classic studies in psychology and law 
showed that although distributive justice theories were 


correct, there was clearly more to the story. This work, 
conducted by a psychologist and a law professor, sug- 
gests that disputants’ perceptions of the fairness of the 
procedures are vitally important to the sense that “jus- 
tice” was done (Thibaut & Walker, 1975). Such an 
orientation leads us to think of justice not only as pun- 
ishment for wrongdoing but also as a process by which 
people receive what they deserve or are due. Procedural 
justice models suggest that if individuals view the pro- 
cedures of dispute resolution or decision-making as fair, 
then they will view the outcome as just, regardless of 
whether it favors them or not. According to this per- 
spective, important issues in a contested divorce include 
the means by which each person was wronged and 
whether the marriage can be dissolved in a manner sat- 
isfactory to both. In a dispute with an insurance com- 
pany over an accident claim, one might ask whether the 
injured party was treated fairly or unfairly. 

Generally, individuals perceive a decision-making 
process as fair to the extent that they believe they have 
a voice in how the process unfolds, are treated with 
dignity and respect during the process, and trust the 
authorities in charge of the process to be motivated by 
concerns about fairness (Sydeman, Cascardi, Poythress, 
& Ritterband, 1997). A full opportunity to state one’s 
viewpoint and to participate actively and personally in 
the decision makes a strong contribution to an assess- 
ment of fairness, probably because it allows people 
to feel that they retain some control over their affairs 
(Ebreo, Linn, & Vining, 1996). 

Procedural fairness is an important consideration 
in the resolution of child custody and child support 
disputes, for example. To the extent that family court 
judges use fair procedures, they are more successful 
in creating post-divorce situations in which both 
fathers and mothers are involved in their children’s 
lives and take responsibility for financial and emo- 
tional support (Bryan, 2005). This is true regardless 
of the outcome. Thus, fathers, who often lose child 
custody hearings, are more likely to maintain contact 
with their children into the future if they believe that 
the hearing was fair. 

These findings also apply in the real-world inter- 
actions that occur in police stations and courtrooms. 
Police officers and judges are not likely to generate 
warm feelings in the community when they give peo- 
ple less than what those people feel they deserved, or 
when they limit people’s abilities to act as they wish. 
Do citizens have a better view of police officers and 
judges (and, by extension, of the entire legal system) if 
they perceive that they are being treated fairly? Will this 
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make it more likely that they will cooperate with legal 
authorities and comply with the law? 

To answer these questions, Tyler and Huo (2002) 
interviewed individuals in Oakland and Los Angeles 
who had a recent experience with a police officer or a 
judge. The researchers asked about the fairness of the 
outcomes of those encounters with authorities, and 
about the fairness of the procedures that were used to 
achieve the outcomes. They also measured people’s trust 
in the motives of a particular authority figure by asking 
participants whether they felt that their views had been 
considered and whether the authority cared about their 
concerns. 

As one might expect, the favorability of the outcomes 
shaped participants’ responses to this encounter. We feel 
better about situations and people when we get what we 
want from those situations and from those individuals. 
But importantly, the willingness to accept the decision 
of a police officer or judge was strongly influenced by 
perceptions of procedural fairness and trustworthi- 
ness: When people perceived that police officers and 
judges were treating them fairly and when they trusted 
the motives of these officials, they were more likely to 
accept their decisions and directives. 

Procedural fairness also has long-term effects on 
people’s willingness to obey the law. Tyler and Jackson 
(2014) surveyed 1,600 people who mirrored the demo- 
graphics of the American population in their views 
of the police, courts, and the law, and in their public 
behaviors. They found, unsurprisingly, that the risk of 
being caught and punished affected compliance with 
the law, but so did people’s views about the legiti- 
macy of the police and the courts. If people thought 
these authorities were legitimate—a crucial compo- 
nent of procedural justice—they were more willing to 
obey laws regarding both minor crimes like speeding 
and littering and serious crimes like theft. The police 
themselves are affected by perceptions of procedural 
fairness: those who believe their departments have 
fair procedures and decision-making are likely to obey 
their supervisors, are psychologically and emotion- 
ally grounded, and trust the communities they police 
(Trinkner, Tyler, & Goff, 2016). 

The principles and consequences of procedural fair- 
ness extend well beyond the confines of a police station 
or courthouse. How adults, particularly parents, resolve 
conflicts that inevitably arise in a family influences the 
behavior of children. One team of researchers asked 
middle-school students to describe how a recent conflict 
or disagreement with their parents was resolved: “Did 
your parents treat you with respect? Were they equally 
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Citizens are more likely to obey laws when they think that police use fair procedures. 


fair to everyone involved?” The students also described 
mild forms of aggressive behavior—bullying—they had 
directed at other students. Analyzing these two sets of 
responses, the researchers determined that higher per- 
ceived levels of procedural fairness in the family were 
associated with lower frequencies of bullying behavior 
at school (Brubacher et al., 2009). 


Commonsense Justice: Everyday 
Intuitions about Fairness 


Another approach to the study of justice—one closely 
aligned with the analysis of citizens’ agreement with 
the criminal code—is to learn about the intuitions 
that average people hold about culpability, fairness, 
and justice. Psychologist Norman Finkel examined the 
relationship between the black-letter law and what he 
called commonsense justice—ordinary citizens’ basic 
notions of what is just and fair. Finkel’s work has much 
to say about inconsistencies between the law and public 
sentiment in the types of cases we have examined in this 
chapter—assisted suicide and euthanasia—as well as in 
cases involving self-defense, the insanity defense, the 
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death penalty, and felony murder (Finkel, 1995). Com- 
monsense justice is also reflected in cases in which a 
jury refuses to convict a defendant who is legally guilty 
of the crime charged—the phenomenon known as jury 
nullification. 

According to Finkel and others who have pon- 
dered commonsense justice (e.g., Miller, Blumenthal, 
& Chamberlain, 2015), there is evidence that the 
black-letter law on the books may be at odds with com- 
munity sentiment. This work is an important contribu- 
tion to the field of law because it explains ow people’s 
sentiments depart from legal concepts and procedures. 
There are three identifiable discrepancies. 


1. The commonsense context is typically wider than the 
law’. Ordinary people tend to consider the big 
picture: Their assessment of the event in question 
extends backward and forward in time (including, 
for example, a defendant’s conduct prior to the 
incident and behavior after the crime), whereas 
the law allows consideration of a more limited set 
of circumstances. For example, in a date rape case 
or other case in which the victim and defendant 
knew each other, jurors would be likely to consider 


the history of the individuals, both together and 
apart. Is the incident one in a series of troublesome 
encounters in a tumultuous relationship? Have 
these events been alleged by other partners? 

Although people contemplate the wider con- 
text of the story, the law freezes the frame at the 
time of a wrongful act and then zooms in on that 
relatively finite moment. Reasoning that this nar- 
rower perspective will result in a cleaner and more 
precise judgment, the law determines culpability 
on the basis of actions and intentions within this 
narrow window. But people would often rather 
learn about the big picture; for many, viewing only 
the last act does little to reveal the entire drama 
(Finkel & Groscup, 1997). 

2. Commonsense perspectives on the actions of a defen- 
dant and victim are more subjective than the law 
allows. In disputes that involve people with a 
prior history, for example, observers construct a 
story about what happened and why. They do this 
by stepping into the shoes of the disputants and 
viewing the events through their eyes. The stories 
they construct typically describe hidden motives 
and desires gleaned from past conduct. But this 
perspective can result in judgments based on 
changing and inconsistent sentiments rather than 
discernible and objective facts. 

3. Observers take a proportional approach to pun- 
ishment, whereas the law asks them to consider the 
defendant in isolation. Imagine a situation in 
which an armed robber enters a convenience store 
while his female accomplice watches guard outside 
the store. Further imagine that things go awry— 
the robber ends up shooting the cashier, and the 
cashier dies. The robber has certainly committed a 
crime, but what about the accomplice? According 
to the felony-murder doctrine (which applies in 
about half the states), the accomplice is as culpa- 
ble as the triggerman. Yet this egalitarian approach 
seems to contradict the notion of proportional jus- 
tice, in which a defendant’s actions and intentions 
are assessed in comparison to others and more cul- 
pable defendants are dealt with more severely. Peo- 
ple easily make distinctions among types of crimes 
and criminals, and they usually want more severe 
punishment for those they find most blameworthy. 


It is now understood that community sentiments 
affect laws and policies in many aspects of our everyday 
lives, including same-sex marriage and divorce (Barth 
& Huffman, 2015), campus-related violence and safety 
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(Campbell, 2015), the use of social media (Kwiatkow- 
ski & Miller, 2015) and child custody (Sigillo, 2015). 
In each instance, there are legitimate debates about the 
extent to which commonly held beliefs—community 
sentiments—should influence the laws and policies that 
govern our behavior. 


Courts 


We now turn our attention to the reality of resolving legal 
disputes and the structures our society has enacted to do 
so. Disputes that reach the legal system are often, though 
not always, resolved in court. New community-based 
alternatives to standard prosecutions are increasingly 
used. Diversion to an alternative system may occur 
upon one’s first encounter with a police officer, or when 
the case is referred to any of several “problem-solving 
courts” (also called specialty courts). Rather than focus- 
ing on punishment for wrongdoing, as traditional courts 
tend to do, problem-solving courts deal with the under- 
lying reasons that individuals commit crimes in the first 
place. Such problem-solving courts include drug court, 
mental health court, and veterans’ court (addressing 
issues of drug abuse, mental illness, and exposure to 
trauma, respectively), among others. Chapter 9 describes 
community-based alternatives, including specialty 
courts, in detail. 

Different kinds of courts have been created to 
handle specific legal issues. Because we cover various 
court cases relevant to psychology throughout this 
book, an understanding of the structure of both the 
traditional and alternative court system will be help- 
ful. In the next section we describe the traditional 
court system. 


U.S. Supreme Court building. 
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State Courts 


Although there are 50 different state court systems in 
the United States, they all typically include “lower” 
courts, trial courts, and appellate courts. Lower courts 
have jurisdiction over specific matters such as probate of 
wills (proving that a will was properly signed), adminis- 
tration of estates (supervising the payment of a deceased 
person's debts and the distribution of his or her assets), 
small claims, and traffic offenses. Family courts handle 
cases involving divorce, child custody, and child depen- 
dency. Juvenile courts deal with legal questions concern- 
ing delinquency and juvenile offenders. Both family 
courts and juvenile courts tend to focus on helping peo- 
ple rather than punishing them. In fact, juvenile courts 
have functioned for many years to protect children from 
the rough-and-tumble world of adult criminal courts 
and to resolve cases in a supportive, nonadversarial way. 

Trial courts typically decide any case that concerns a 
violation of state laws. Most criminal cases (e.g., those 
involving drunken driving, armed robbery, and sexual 
assault) are tried in state trial courts. Prominent exam- 
ples of trial courts in action come from the recent spate 
of prosecutions of police officers for assaulting or killing 
black citizens. 

State court systems also include one or more courts 
of appeal, similar to the federal appellate courts, and 
a state supreme court. Like the U.S. Supreme Court, 
state supreme courts review only those cases deemed 
to be especially important or controversial. Published 
opinions are found in bound volumes called Reporters, 
and all opinions are accessible online. 


Federal Courts 


Federal courts have jurisdiction over cases arising under 
the Constitution or laws of the United States but typ- 
ically do not have jurisdiction over cases arising under 
state law, unless the plaintiff and defendant in a civil 
case are from different states. Federal courts include 
trial courts, appellate courts, and the U.S. Supreme 
Court. When Congress passes a law regarding federal 
crime (e.g., the statute making identity theft a federal 
crime), the effect is to increase the caseload of the fed- 
eral courts. 

Federal trial courts are called U.S. District Courts. 
There is at least one district in every state; some states 
(California, for example) have several districts. 

The federal appellate courts are called the U.S. 
Courts of Appeals. There are 13 federal courts of 
appeals, divided into geographical “circuits.” In 
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population, the largest circuit is the Ninth Circuit, 
which includes California, and the smallest is the First 
Circuit, which includes only a few New England states. 
Appeals are assigned to three-judge panels. The three 
judges examine the record (documents that the lawyers 
believe the judges need in order to decide the case), read 
the briefs (the lawyers’ written arguments), and listen to 
the oral argument (the lawyers’ debate about the case) 
before voting. The panel decides the case by majority 
vote and one of the judges writes an opinion explaining 
why the court decided as it did. Like state court opin- 
ions, these opinions are published in bound volumes 
called Reporters, which can be accessed online, includ- 
ing through the Westlaw and Lexis computerized legal 
research services. 


The U.S. Supreme Court 


Nine justices make up the U.S. Supreme Court, which 
has the authority to review all cases decided by the 
federal appellate courts. But the Supreme Court reex- 
amines only a small percentage of the cases it is asked 
to consider—cases that the justices view as most sig- 
nificant. The Supreme Court also has the authority to 
review state court decisions that involve constitutional 
or federal law issues. Judges and lawyers refer to the 
latter as raising a federal question. A case involving the 
sale of violent video games to minors was both legally 
and psychologically significant, and illustrates how a 
state case raises a federal question. We describe it in 
Box 2.2. 

Justices of the Supreme Court, like other federal 
judges, are appointed by the president and confirmed 
by the Senate. They are granted a lifelong tenure to 
allow them to be impartial, not influenced by the 
whims of political or legislative interests. In theory, 
their nomination is also expected to be above the 
fray of partisanship. But we saw a great deal of pol- 
iticking surrounding the recent appointment of a 
replacement for Justice Antonin Scalia, who died in 
2016. President Obama nominated Merrick Garland, 
the chief judge of the Court of Appeals for the Dis- 
trict of Columbia, to replace Scalia. But Garland’s 
confirmation was blocked by Republican lawmakers 
who argued that the appointment should fall to the 
President who would be elected later that year, rather 
than to the lame-duck Obama. So despite Garland’s 
impressive credentials (Lyall, 2017), the vote on his 
confirmation never occurred and President Trump 
nominated Neil Gorsuch, also a federal appeals court 
judge, who was confirmed by the Republican-led 
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The Case of Violent Video Games and Minors’ | Box22 


Free Speech Rights 


Spurred by the efforts of state senator and child psychol- 
ogist Leland Yee, the California legislature passed a law 
in 2005 that banned the sale or rental to minors of vio- 
lent video games that portrayed “killing, maiming, dis- 
membering, or sexually assaulting an image of a human 
being.” Violators could be fined up to $1,000. But vio- 
lent video games such as Grand Theft Auto and Call 
of Duty are big sellers, so video game makers imme- 
diately challenged the law in the U.S. District Court 
for Northern California, arguing that it restricted free 
speech rights guaranteed by the First Amendment. The 
district court judge ruled in their favor, as did the Ninth 
Circuit Court of Appeals. The U.S. Supreme Court, in 
a 7-2 ruling, agreed (Brown v. Entertainment Merchants 
Association, 2011), holding that the California law was 
an unconstitutional infringement on free speech. 

Social science played a prominent and controversial 
role in this case, as both sides enlisted psychologists 
to comment on the connection between exposure to 
violent video games and harmful effects on children 
(Sacks, Bushman, & Anderson, 2011). Despite strong 


Senate. This situation, apparently unprecedented in 
Supreme Court history (Kar & Mazzone, 2016; but 
see Whelan, 2016), raises serious questions about the 
nature of judicial appointments and whether appellate 
justices can rise above partisan politics and “call ‘em as 
they see them.” 


Players in the Legal System: 
Judges 


Most of us can easily conjure the image of a black- 
robed judge presiding over a hushed courtroom, 
approving plea bargains, determining what evidence 
will be admitted into a trial, and sentencing offend- 
ers to lengthy prison terms. To litigants—plaintiffs, 
defendants, prosecutors, and defense attorneys— 
indeed, even to the general public, the proclamations 
of a judge demand deference and, in most instances, 
respect. His or her words are often the “last words” 
in a legal dispute. Until recently, we knew relatively 
little about how judges make decisions, the extent 


empirical evidence of increased aggressive behaviors, 
desensitization to violence, nightmares, and fear of 
being harmed that result from exposure to media vio- 
lence (American Academy of Pediatrics, 2009), the 
Court accepted the video game makers’ claim that 
the relationship is correlational and not causal; in 
other words, that the studies cannot prove that violent 
video games actually cause minors to act aggressively. 
They also agreed with the game makers that the law 
restricted the expression of free speech. But in a forceful 
dissenting opinion, Justice Stephen Breyer listed doz- 
ens of peer-reviewed scholarly articles on this topic and 
concluded that the bulk of the evidence supported the 
claim that violent video games do cause psychological 
harm to children. 


CRITICAL THOUGHT QUESTION 


Given that this case involved a California law, why 
was it tried in federal court rather than state court? 
What federal question did it raise? 


to which their judgments are influenced by person- 
ality, attitudes, or past experiences, and how those 
decisions are constrained by various rules and roles. 
But psychologists have expressed increasing interest 
in judicial decision making (Vidmar, 2011). Thus, 
we are gradually beginning to understand how these 
robe-cloaked jurists think and how various structural 
features of the justice system influence their thoughts. 
One such feature is the means by which judges are 
selected to serve. 


How Are Judges Selected? 


We discussed judicial independence—the insulation of 
judges from the court of public opinion—in the con- 
text of the recent Supreme Court appointment. In the- 
ory, all U.S. federal judges, who are appointed by the 
president and serve for life, are shielded from the some- 
times-fickle inclinations of politicians and the public. 
They can be removed from office only if impeached for 
“high crimes and misdemeanors.” 
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The majority of state court judges face elections. 
Typically, the governor makes an initial appointment 
and the judge is then retained (or not) in a popular 
election. If retained, the judge serves a number of years, 
after which he or she again runs for retention. Support- 
ers claim that this system makes judges accountable to 
the public and that a judge who makes unpopular deci- 
sions can be removed from the bench. 

But like other elections, some judicial races have 
been hotly contested in recent years, with special 
interest groups and political parties pouring millions 
of dollars into advertising to elect judges of a certain 
persuasion. Alabama leads the nation in this regard: 
Between 2000 and 2009, appellate judges alone took 
in $206 million in campaign contributions, some 
from lawyers whose cases they would later decide. Fur- 
thermore, lower court judges in Alabama are able to 
contribute to the campaigns of appellate justices who 
may be in position to uphold their decisions (Sample, 
Skaggs, Blitzer, & Casey, 2010). The Alabama State 
Bar Association considers none of this unethical. But 
it raises the specter of “politicians in robes,” a term 
coined by former Supreme Court Justice Sandra Day 
O’Connot. 

Although the due process clause of the Fourteenth 
Amendment requires judges to avoid even the appear- 
ance of bias, campaign contributions from political par- 
ties and interest groups increase the chances that judges 
will favor litigants who align with those interests (Kang 
& Shepherd, 2011). Campaign contributions even 
affect judges’ decisions by increasing their bias against 
criminal defendants. In analyzing the results of more 
than 3,000 criminal appeals in 32 states and merging 
them with data on the number of judicial election TV 
ads aired in the same period, Shepherd and Kang (2014) 
found that as spending on judicial elections increased, 
judges became less inclined to vote in favor of criminal 
defendants. This is concerning because criminal cases 
typically involve questions about rights guaranteed to 
all Americans. 

Standing for election can also influence trial judges’ 
sentencing decisions. According to one study, judges 
become more punitive as elections near. Using sentenc- 
ing data from more than 22,000 criminal cases in the 
1990s, Huber and Gordon (2004) found that judges 
added more than 2,700 years of additional prison time 
in aggravated assault, rape, and robbery cases when they 
were standing for election. 

The politicization of judicial elections is unfortu- 
nate. What is a virtue in a legislative office—keeping 
a campaign promise—is a vice in a judicial office. 
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Judges who promise in a campaign not to probate 
offenders either break their promise to the voters by 
probating an offender who deserves probation or vio- 
late their obligation as judge by denying probation. 
No judicial candidate should state or imply that he 
or she would favor one side over the other or decide 
an issue on anything other than the facts and the law. 

There is no easy resolution to the issue of judicial 
selection. Perhaps the balance between public account- 
ability and judicial independence can be achieved by a 
system that combines merit appointments with reten- 
tion elections. In more than a dozen states, nonpartisan 
commissions provide voters with evaluations of judges’ 
entire tenure in office, including feedback from attor- 
neys and the public. 


Influences on Judicial Judgments 


There are at least two schools of thought about whether 
judges’ rulings are influenced solely by the facts of a case 
and the applicable laws, or whether extralegal factors 
play a role. Legal formalism is the perspective that judges 
apply legal rulings to the facts of a case in a careful, ratio- 
nal, mechanical way and pay little heed to political or 
social influences on, or implications of, their judgments. 
In contrast, legal realism holds that judges’ decisions are 
influenced by a variety of psychological, social, and polit- 
ical factors, and that judges indeed are concerned about 
the real-world ramifications of their decisions. 

One caricature of legal realism is that judges are 
influenced by very personal matters, such as when they 
last ate. In fact, there is some empirical support of this 
idea: In their study of successive parole decisions by 
experienced judges, Danziger, Levav, and Avnaim-Pesso 
(2011) found that the percentage of favorable rulings 
dropped from approximately 65% to nearly zero as a 
morning or afternoon courtroom session wore on, but 
that the percentage of favorable rulings rose again to 
about 65% after the judge had taken a food break! 

Food matters aside, much evidence suggests that trial 
judges, as human beings, reflect on their own experi- 
ences, assumptions, and biases when reaching decisions 
from the bench, especially when the choice involves 
some leeway (e.g., deciding whether to allow evidence 
to be presented in a trial or deciding on the length of 
a prison sentence). They may have biases for or against 
certain groups— gay or lesbian persons, racial minori- 
ties, and older adults—that affect the way they process 
evidence and make decisions. Judges who have been 
prosecutors may maintain their sympathy with the gov- 
ernment’s evidence in criminal trials; conversely, judges 


who were once defense attorneys may be biased in favor 
of defendants. 

One commentator has compared judges to baseball 
umpires, proposing that although judges’ decisions are 
constrained by procedural rules and precedents, there is 
still opportunity for personal discretion (Quinn, 1996). 
This would suggest that the life experiences of judges 
who are female or members of racial or sexual minori- 
ties might predispose them to make decisions that differ 
from those of their White, male, heterosexual counter- 
parts, particularly in cases related to gender, race, and 
sexual preference (e.g., sexual offenses, harassment, and 
discrimination). Interestingly though, judges who have 
daughters, regardless of their gender, tend to be more 
liberal on gender issues than judges who do not have 
daughters (Glynn & Sen, 2015). 

Although women make up more than half of the 
U.S. populace, until recently federal judges were almost 
exclusively male. Racial minorities and openly gay indi- 
viduals are also vastly underrepresented on the bench. In 
fact, not until 2011 was an openly gay man appointed 
as a federal judge. One reason for the lack of diversity 
is the life tenure of federal judges, meaning that new 
judges are appointed only when current judges retire, 
resign, or die. This imbalance began to change during 
the presidencies of Jimmy Carter and Bill Clinton and 
for the first time ever, as of 2010, three women serve as 
justices of the U.S. Supreme Court. 

Do judges’ decisions tend to reflect their experiences 
and personal characteristics? Although there is limited 
evidence that judges show in-group bias (the tendency 
to favor one’s own group) (e.g., Gazal-Ayal & Sulitzeanu- 
Kenan, 2010), their decisions generally cannot be pre- 
dicted from their gender or race alone (e.g., Kulik, Perry, 
& Pepper, 2003) with the exception, apparently, of 
whether they have daughters! The powerful forces asso- 
ciated with years of legal education and practice usually 
trump the influence of personal characteristics. Legal 
socialization broadens attorneys’ and judges’ knowledge 
base and increases their respect for precedents and legal 
compliance. Because judges have typically practiced law 
for many years before assuming the bench, they under- 
stand that personal inclinations cannot dominate their 
decision making but rather that they must rule con- 
sistently with prior decisions and statutory guidelines 
(Vidmar, 2011). If they deviate radically from previous 
decisions, their rulings will be overturned on appeal. 

As we explained, appellate judges perform differ- 
ent tasks than trial judges and thus may be influ- 
enced in different ways by case facts, relevant laws, 
and extralegal factors. Rather than assessing the 
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credibility of certain witnesses and rendering a ver- 
dict, their job is to determine if the law has been 
correctly applied in previous decisions by trial judges 
and juries. Although the focus of their work differs 
from that of trial judges, their decisions can still be 
analyzed within the perspectives of legal formalism 
and legal realism. The legal formalism perspective 
is exemplified by Supreme Court Justice Clarence 
Thomas’s assertion that “There are right and wrong 
answers to legal questions” (Thomas, 1996). It sug- 
gests that judges dispassionately consider the relevant 
laws, precedents, and constitutional principles, and 
that judicial bias has no part in decision making. Yet 
Supreme Court justices tend to vote in predictable 
ways on cases that reflect ideology-driven issues such 
as free speech and civil liberties, and decisions by 
conservative justices are more predictable than those 
of moderate or liberal justices (Wrightsman, 2006). 
Moreover, decisions by federal judges appointed by 
Democratic presidents differ from those of judges 
appointed by Republican presidents (Tiede, Carp, & 
Manning, 2010). Thus, judges’ attitudes and predis- 
positions do influence their decisions, at least in some 
kinds of cases. Indeed, most social scientists now 
reject the legal formalism model and instead favor the 
legal realism perspective, in which judges view the 
facts of the case “in light of [their] ideological atti- 
tudes and values” (Segal & Spaeth, 1993, p. 32). 


How Do Judges Decide? 


Psychologists have a ready explanation for why judges’ 
attitudes and values affect their decisions: When peo- 
ple, including judges, have opinions about desired 
outcomes, those goals direct how they seek out and 
weigh empirical evidence. Information congruent 
with a particular goal is disproportionately attended 
to and valued, while incongruent evidence is dis- 
missed. This process, called motivated reasoning, is 
typically outside of a person’s awareness, but func- 
tions as a powerful determinant of how people eval- 
uate information and reach conclusions about the 
law (Kahan, Hoffman, Braman, Evans, & Rachlinski, 
2012; Kunda, 1990). 

Also relevant to judges’ decision making, cogni- 
tive psychologists have proposed various two-process 
models of human judgment. Though the details 
vary, all the models distinguish between intuitive 
processes that occur spontaneously, often without 
careful thought or effort, and deliberative processes 
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that involve mental effort, concentration, motiva- 
tion, and the application of learned rules. The for- 
mer is sometimes referred to as System 1 and the 
latter, System 2 (Kahneman, 2011). Motivated rea- 
soning is implicated in both because end goals can 
unconsciously steer both intuitive and deliberative 
evaluations of evidence. 

A team of law professors has used a two-process 
model to explain trial judges’ decision making and, in 
particular, to assess how emotions can influence their 
judgments (Wistrich, Rachlinski, & Guthrie, 2015). 
They claim that although judges try to make decisions 
by relying on facts, evidence, and legal rules rather than 
personal biases or emotions, because they are ordinary 
people (who happen to wear robes), judges tend, like all 
of us, to favor intuitive reactions over careful deliberate 
responses. And though quick judgments can be over- 
ridden by complex, deliberative thoughts, judges must 
expend the effort to do so. 

To demonstrate the effect of emotions on judicial 
decisions, the researchers exposed 500 judges to a hypo- 
thetical case involving illegal immigration, among the 
most contentious social issues of our time. Judges were 
told they were deciding the case of a Peruvian citizen 
who had purchased a forged U.S. entry visa and pasted 
it into his genuine passport. The question was whether 
doing so constituted forgery of an identification doc- 
ument. If they answered yes, the defendant would 
almost certainly be convicted of a crime and sentenced 
to prison prior to deportation. If they answered no, he 
would be immediately deported. There were two ver- 
sions: half the judges learned that the defendant was 
hired by a drug cartel to sneak into the United States 
illegally to kill someone stealing their profits, and the 
other half learned that he was a father trying to earn 
money to pay for a liver transplant for his critically ill 
nine-year-old daughter. Despite deciding a pure ques- 
tion of law (“does pasting a forged visa into a genuine 
document constitute forging an identification card?”) 
about defendants who performed identical acts, judges’ 
sympathies intervened and they responded differently 
to the two defendants. Only 44% who read about the 
father ruled that he had committed forgery, compared 
with 60% who read about the drug cartel’s assassin. 

The same team of law professors has shown that 
judges use intuitive and emotional decision processes 
to respond to suggested damage awards, descriptions of 
litigants’ conduct, and inadmissible evidence (Guthrie, 
Rachlinski, & Wistrich, 2001; Wistrich, Guthrie, & 
Rachlinski, 2005). They have even shown that adminis- 
trative judges, who handle massive numbers of disputes 
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related to environmental safety, labor relations, civil 
rights violations, and regulatory compliance, and 
who have vast subject matter expertise, fall victim to 
the same snap judgments informed by intuitions and 
emotions (Guthrie, Rachlinski, & Wistrich, 2009). So 
despite Supreme Court Justice Elena Kagan’s assertion, 
during her confirmation hearing, that judges’ emotions 
play no role in determining the law (she stated “it’s law 
all the way down’), these findings show that judges do 
not make decisions based entirely on the law alone. 


Players in the Legal System: 


Lawyers 


Lawyers are plentiful in the United States. The American 
Bar Association (ABA) reported that in 2015 there were 
more than 1,300,000 attorneys in the United States, 
or roughly one per every 265 citizens. This means that 
“every weekday morning [more than a million] chairs 
throughout the nation await indentation behind a law- 
yer’s desk” (Kiser, 2010, p. 13). 


Lawyers’ Work Settings 


The legal field permeates the American economy. In 
2005, expenditures for legal services were more than 
twice what the federal government spent on research 
and development (National Science Board, 2008). The 
work of lawyers influences everything from “automobile 
design to pharmaceutical research, from kindergarten 
field trip waivers to Fortune 500 companies’ earnings 
guidance” (Kiser, 2010, pp. 11-12). Given this vast 
array of legal services, it is not surprising that lawyers 
work in a wide variety of settings. 

The most likely place to find a lawyer is in private 
practice. In 2005, 75% of licensed lawyers worked in 
that setting, most often in solo offices (American Bar 
Association, 2015). Lawyers who work in law firms 
attend to the needs of the firm’s clients. Some of them 
specialize (e.g., in labor law or intellectual property), 
and others are generalists, trying to handle most of 
their clients’ legal matters. Some lawyers work for cor- 
porations and have only one client—their corporate 
employer. 

Many lawyers work for the government on the fed- 
eral, state, or local level. Like attorneys for corporations, 
government lawyers have only one client: the govern- 
mental unit for which they work. Prosecutors are gov- 
ernment lawyers responsible for prosecuting individuals 
charged with crimes. Federal prosecutors (called U.S. 


Attorneys) are appointed by the president and prosecute 
people for violating federal laws. The head prosecutors 
for cities and counties, typically called States’ Attorneys 
or district attorneys, are elected, often in partisan elec- 
tions. They prosecute individuals who have allegedly 
broken city, county, or state laws. 

Because many people accused of crime cannot afford 
to hire a lawyer, most criminal defendants are repre- 
sented by public defenders who are also government 
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employees. The history of public defenders dates from 
the 1963 case of Gideon v. Wainwright, in which the 
Supreme Court held that the State of Florida was obli- 
gated to pay for a lawyer for Clarence Earl Gideon, a 
small-town thief who lived on the fringes of society. His 
story is detailed in Box 2.3. 

States responded to the Gideon case by appointing 
and paying lawyers to represent indigent defendants on 
a case-by-case basis and by establishing public defender 


The Case of Clarence Gideon, His Famous Pauper’s | sox23 | 


Plea, and the Right to an Attorney 


At age 51, Clarence Earl Gideon was tried for break- 
ing into a pool hall and stealing money from a cigarette 
machine and a jukebox. At his trial, Gideon asked the 
judge to appoint an attorney to defend him because he 
had no money to pay for one. The judge, following the 
laws in Florida, refused. 

Gideon did not have a lawyer during his trial. 
Though no stranger to a courtroom, having been con- 
victed on four previous occasions, he lost this case as 
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Clarence Earl Gideon 


well. Eventually, from his prison cell, Gideon filed a 
pauper’s appeal to the U.S. Supreme Court. His conten- 
tion, laboriously written in pencil and misspelled, was 
that the U.S. Constitution guaranteed the right of every 
defendant in a criminal trial to have the services of a 
lawyer. Gideon's effort was a long shot; well over 1,500 
paupers’ appeals are filed each term, and the Supreme 
Court agrees to consider only about 3% of them. 


(Continued) 
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Furthermore, 20 years earlier, in the case of Betts v. 
Brady (1942), the Supreme Court had rejected the very 
proposition that Gideon was making by holding that 
poor defendants had a right to free counsel only under 
“special circumstances” (e.g., if the defendant was very 
young, illiterate, or mentally ill). Yet, ever since its 
adoption, the doctrine of Betts v. Brady had been crit- 
icized as inconsistent and unjust. The folly of requir- 
ing a poor person to represent himself is exemplified 
by Gideon’s cross-examination of the most important 
witness for the prosecution: 


Q. Do you know positively I was carrying a pint of 
wine? 

A. Yes. 

Q. How do you know that? 

A. Because I seen it in your hand. (Lewis, 1964) 


When Gideon’s case was argued before the 
Supreme Court in January 1963, he was represented 
by Abe Fortas, a Washington attorney later appointed 
to the Supreme Court. Fortas argued that it was 
impossible for defendants to have a fair trial unless 
they were represented by a lawyer. He also observed 
that the “special circumstances” rule was very hard to 


apply fairly. 


programs, with lawyers hired by the state to represent 
those who cannot afford to hire them. Public defenders 
know the law, the system, and the other players in the 
system (the judge, the prosecutor, the probation offi- 
cer), and though they have large caseloads, they often 
obtain excellent results for their clients. 

Occasionally one reads of a public defender or 
appointed attorney who goes far beyond what can rea- 
sonably be expected of someone who is overworked and 
underpaid. Abbe Smith, now a law professor at George- 
town University, has written a book about her experience 
in representing Patsy Kelly Jarrett over a span of 25 years 
(Smith, 2008). Smith first met Jarrett in 1980, three 
years after Jarrett, driver of a getaway car, was convicted 
of felony murder and was sentenced to life imprisonment 
in New York. Convinced that Jarrett (whose conviction 
was based on eyewitness testimony) was innocent, Smith 
agreed to represent her and became a tireless advocate 
over the next 25 years, trying to secure Jarrett’s freedom. 
Jarrett’s conviction was eventually overturned. 
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In 1963, the Supreme Court ruled unanimously 
that Gideon had the right to be represented by an attor- 
ney, even if he could not afford one. As Justice Hugo 
Black put it, “[that] the government hires lawyers to 
prosecute and [that] defendants who have the money 
hire lawyers to defend are the strongest indications of 
the widespread belief that lawyers in criminal cases are 
necessities, not luxuries” (Gideon v. Wainwright, 1963, 
p. 344). Nearly two years after he was sentenced, Clar- 
ence Gideon was given a new trial. With the help of 
a free court-appointed attorney, he was acquitted. The 
simple handwritten petition of a modest man had for- 
ever changed the procedures of criminal trials. 


CRITICAL THOUGHT QUESTION 


(1) What are some important functions performed 
by a defense attorney that a defendant such as 
Clarence Gideon could not provide in his own 
case? (2) How might this change if Mr. Gideon had 
been middle class and college educated? (3) What if 
Mr. Gideon had been a criminal attorney himself? 
(Why is there an old saying among lawyers that 
“the attorney who represents himself has a fool for 
a client?”)? 


Law Schools and Legal Education 


American lawyers of the 18th and 19th centuries typ- 
ically learned to practice law through the apprentice 
method: An enterprising young man (the first female 
lawyer graduated in 1869) would attach himself to an 
attorney for a period of time, until both he and the law- 
yer were satisfied that he was ready to be “admitted to 
the bar.” He would then be questioned, often superfi- 
cially, by a judge or lawyer and pronounced fit to prac- 
tice (Stevens, 1983). 

Powerful forces shaped legal education as we know 
it today. States began to require those aspiring to be 
lawyers to pass meaningful examinations. Influenced by 
the ABA, the states also gradually increased the educa- 
tional requirements for taking these exams, first requir- 
ing some college, then some law school, and finally 
graduation from an accredited law school. 

Legal education focuses on fostering analytic 
skills and deepening one’s knowledge of the law, 


and although it is largely successful in this regard, it 
may take a toll on students’ well-being. Recent stud- 
ies show that attending law school tends to under- 
mine students’ values, motivation, and mental health. 
Researchers examined behavioral health issues in a 
sample of approximately 100 students at a Midwest- 
ern law school who completed various questionnaires 
regarding their psychological functioning and alcohol 
use (Reed, Bornstein, Jeon, & Wylie, 2016). Overall, 
students showed relatively high levels of psycholog- 
ical distress: 13% had scores that placed them above 
“normal” for anxiety, as did 11% on measures of stress 
and 10% on measures of depression. Levels of reported 
drinking were high: over half of the sample reported 
binge drinking in the previous month. First year stu- 
dents showed the most distress, consistent with the 
adage that “the first year will scare you to death, the 
second year will work you to death, and the third year 
will bore you to death.” 

These symptoms have been attributed to law 
schools’ excessive workload, intimidating teaching 
practices, competitive grading systems, status-seeking 
job placement services, and the lack of concern about 
personal feelings, values, or subjective well-being (Reed 
& Bornstein, 2013).Researchers Sheldon (2004) and 
Krieger (2007) suggest that changes in motivation 
that occur over the course of one’s law school career 
explain some of the dysfunction (perhaps especially 
among “bored to death” third-year students!). They 
focus on the self-determination theory of optimal 
motivation (Deci & Ryan, 2000), which describes sit- 
uational and personality factors that cause positive and 
negative motivation and, eventually, changes in sub- 
jective well-being. Sheldon and Krieger (2004) found 
that the increase in mental health symptoms in the first 
year of law school was correlated with a decrease in 
intrinsic motivation (engaging in an activity because 
it is interesting and enjoyable). Over the course of 
that year, students moved from pursuing their profes- 
sional goals for reasons of interest and enjoyment (i.e., 
because of their intrinsic motivation) to pursuing goals 
that would please and impress others (i.e., for reasons 
of extrinsic motivation). In other words, they felt less 
self-determined at the end of the year than they had 
at the beginning. Importantly, students who perceived 
that faculty supported their autonomy showed fewer 
declines in psychological well-being in the first year 
of law school and had higher grades in the third year 
(Sheldon & Krieger, 2007). 
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Professional Satisfaction among 
Lawyers 


The psychological dysfunction that manifests in law 
school tends to subside within a few years of law school 
graduation but practicing lawyers still report significant 
levels of personal distress and job dissatisfaction (Reed 
& Bornstein, 2013). So although 81% of lawyers ques- 
tioned in an American Bar Association—commissioned 
survey said their work was intellectually stimulating, 
only about half the respondents voiced satisfaction with 
their careers, and only 40% would recommend that 
others pursue law as a career (Ward, 2007). Nonwhite 
lawyers, whose numbers have been increasing steadily 
since the mid-1960s, tend to be less satisfied than their 
white counterparts, although they would still recom- 
mend a legal career to others and tend to regard the 
law as a promising opportunity for personal and profes- 
sional growth. 

There are multiple factors associated with job dissatis- 
faction that operate simultaneously (Reed & Bornstein, 
2013). People with certain predispositions that are more 
susceptible to distress (e.g., achievement orientation, 
perfectionism) may self-select to pursue the law and 
thereby subject themselves to the stressors associated 
with attending law school, passing the bar exam, and 
establishing a law practice. Once they become practicing 
lawyers, they experience various environmental stressors 
such as work overload, time pressures, and competition, 
along with role conflicts and ethical dilemmas, all while 
operating in a milieu that has traditionally valued adver- 
sarial interactions—though the latter may be changing, 
slowly. (Given these features, it is impressive how many 
young people still aspire to become lawyers!) 

Lawyers who do not possess typical “lawyer traits” may 
be most discontented by the practice of law. A particular 
constellation of characteristics distinguishes lawyers from 
the general adult population: a preference for dominance, 
competitiveness, the need for achievement, and interper- 
sonal insensitivity (Daicoff, 1999). According to law pro- 
fessor Susan Daicoff, these traits fit well with traditional 
forms of legal practice that value winning, analytical rea- 
soning, and the elevation of concerns about clients’ legal 
rights (Daicoff, 1999). Certainly not all lawyers possess 
these traits and not all legal issues require an adversarial 
“I win—you lose” mentality. But attorneys who are not 
highly competitive, achievement-oriented, or motivated 
by dominance may experience the legal profession as a 
harsh and inhospitable place to work. 
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Fortunately, some legal institutions (including 
specialty courts and juvenile diversion programs) 
have begun to integrate principles of therapeutic 
jurisprudence, the notion that the law can serve ther- 
apeutic purposes, with traditional legal structures and 
procedures. Therapeutic jurisprudence identifies emo- 
tional consequences of legal matters and asks whether 
the law can be interpreted, applied, or enforced in ways 
that maximize its therapeutic, or healing, effects. Ther- 
apeutic use of the law to enhance people’s well-being 
may promise a less adversarial future for lawyers and the 
practice of law. 


How Do Lawyers Make Professional 
Decisions? 


Although there is little systematic information about 
how lawyers undertake and perform their work, we are 
beginning to have a clearer picture of how they make 
decisions, particularly when the decisions are related to 
litigation (e.g., whether to pursue a case on behalf of 
a client who is eager to sue, or to settle a case or go to 
trial). The decision to settle a lawsuit by agreeing on a 
resolution prior to trial is especially important because 
delays and unnecessary trials can consume time and 
resources of the litigants, court officials, and lawyers 
themselves. On the other hand, premature settlement 
may compromise the quality of the agreement. 

Andrew Wistrich and Jeffrey Rachlinski, research- 
ers whose studies of judges’ decisions we described 
earlier, have also evaluated how lawyers make deci- 
sions, including how they think about settlements 
(Wistrich & Rachlinski, 2013). They claim that, like 
the racket’s sweet shot for hitting a tennis ball, there is 
a temporal sweet spot for settling a lawsuit. And they 
ask whether lawyers can find that sweet spot, and if 
not, why not. 

To assess the quality of lawyers’ reasoning, they 
presented short vignettes and asked lawyers to assume 
various roles. In one study, lawyers learned that a 
plaintiff would recover $200,000 if successful in a 
lawsuit that had a 50% chance of success. The incen- 
tive for settling was to avoid $50,000 in litigation 
expenses each side would incur if the case did not 
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settle. Half of the lawyers were assigned to represent 
the plaintiff and the other half to represent the defen- 
dant and each received a “take it or leave it” offer. The 
question for the lawyers was whether to advise their 
client to accept the offer. 

Using this methodology, Wistrich and Rachlinski 
(2013) determined that, like judges, lawyers often rely 
on intuitive cognitive mechanisms rather than delib- 
erative processes to evaluate cases. As a result, they 
take chances on trials that are not worth taking, seek 
information that supports their misguided choices and 
avoid information that would be useful—the so-called 
confirmation bias, and continue to invest resources 
even when it would be advantageous to cut their losses. 
Taken together, these intuitive reasoning processes lead 
to significant wasteful litigation. 

But there’s more. Lawyers are also overly confident 
of their abilities, including their ability to predict and 
produce successful case outcomes (Goodman-Dela- 
hunty, Granhag, Hartwig, & Loftus, 2010). Whether 
lawyers are deciding whether to take on a new client 
or settle a case, they have to make predictions about 
case outcomes months and years in advance of those 
outcomes. These are probabilistic estimates, in the 
sense that the correct answer is not yet known. Like all 
of us, lawyers make more optimistic predictions about 
events in the distant future than in the near future 
(Gilovich, Kerr, & Medvec, 1993) and over time— 
including hours of strategizing, preparing arguments 
and locating witnesses—they become increasingly 
confident that their predicted outcomes are attainable 
(Trope & Liberman, 2003). Lawyers who are more 
confident than is warranted by the outcomes of their 
cases have demonstrated the overconfidence bias. 

How can lawyers improve their ability to assess the 
likelihood of future outcomes? A seemingly simple 
way to gain insight is to discuss the case with peers— 
other lawyers—who are less invested in the outcome 
(Jacobson, Dobbs-Marsh, Liberman, & Minson, 2011). 
In a variety of situations that involve probabilistic esti- 
mates, both novices and experts benefit from the opin- 
ion of just one other person, even though they continue 
to give more weight to their own opinions than to the 
opinions of others. 
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1. 


What is the difference between the adversarial 
and inquisitorial models of trials? The trial pro- 
cess in the United States and several other coun- 
tries is called the adversarial model because all the 
witnesses, evidence, and exhibits are presented by 
one side or the other. In contrast, in the inquisi- 
torial model used in much of Europe, the judge 
does nearly all questioning of witnesses. Although 
the adversarial model has been criticized for insti- 
gating undesirable competition between sides and 
distorting the presentation of evidence, in empir- 
ical studies it has been judged to be fairer and to 
lead to less-biased decisions. 


How do notions of morality and legality differ? 
What is considered moral is not always what is 
ruled legal, and vice versa. When determining 
right and wrong, some people rely on the law 
almost entirely, but many people have internalized 
principles of morality that may be inconsistent 
with the laws. 


How do different models of justice explain peo- 
ple’s level of satisfaction with the legal system? 
According to the distributive justice model, peo- 
ple’s acceptance of a legal decision is related to 
whether they think the outcome, or decision, is 
fair. According to the procedural justice model, 
fairness in the procedures is a more important 
determinant of satisfaction. When people think 
they have been treated fairly, they are more accept- 
ing of legal outcomes. 


What is commonsense justice? Commonsense jus- 
tice reflects the basic notions of everyday citizens 
about what is just and fair. In contrast to black-letter 
law, commonsense justice emphasizes the overall 
context in which an act occurs, the subjective intent 


of the person committing the act, and a desire to 
make the legal consequences of the act proportion- 
ate to the perceived culpability of the actor. 


How are judges selected and how do their demo- 
graphic characteristics and attitudes influence 
their decisions? Federal judges are appointed for 
life. Many state court judges are appointed and 
then run on their records in retention elections. 
Judges’ demographic characteristics tend not to 
influence their decisions, probably because the 
experiences of law school and years of work as a 
lawyer are powerful socializing forces. On the 
other hand, judges’ biases and predispositions do 
tend to influence their judgments. 


How does the experience of law school affect its 
students? Attending law school tends to under- 
mine students’ values, motivation, and psycho- 
logical health because it reduces their intrinsic 
motivation and sense of self-determination. 


What is known about lawyers’ professional sat- 
isfaction? Although most lawyers think their work 
is stimulating, fewer would recommend that oth- 
ers pursue a career in the law. Lawyers who do 
not have typical “lawyer traits” of competitiveness 
and achievement orientation are less satisfied than 
those who do. 


What factors explain lawyers’ overconfidence 
and how can it be remedied? Lawyers, particu- 
larly trial lawyers, are overconfident about their 
chances of future success because they rarely get 
useful feedback about their decisions and often 
assume that they can control case outcomes. Dis- 
cussing a case with just one other attorney can lead 
to more accurate predictions about future results. 
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ORIENTING QUESTIONS 


1. Theories of crime can be grouped into four catego- 
ries. What are they? 

2. Among sociological explanations of crime, how 
does the subcultural explanation differ from the 
structural explanation? 


3. What is emphasized in biological theories of crime? 


Offending in the United States 


Crime is a serious problem in our society. How often 
are crimes committed? What are the important influ- 
ences to consider in understanding such offending? 
Questions about the causes of crime are the concern 
of criminology, which is the study of crime and crim- 
inal behavior. The patterns of thinking and behavior 
associated with criminal offending are also the focus of 
forensic psychology and correctional psychology. In 
addition, there are sociological and biological theories 
of crime. In this chapter, we summarize these major 
theories of crime, beginning with a review of the histor- 
ical predecessors of 21st-century criminology. We offer 
examples of particularly serious and troubling offenses, 
and discuss why they occur. 


Serious Offending 


Rates of serious crime have been steadily declining 
in the United States. This decrease is confirmed by 
both victimization studies and official police statistics. 
According to the National Crime Victimization Survey 
(Bureau of Justice Statistics, 2016), the rate of violent 
crime dropped sharply between 1993 and 2001, and 
has decreased (but more slowly, with year-to-year varia- 
tions) since 2002, with these variations including slight 
rises in recent years. 

Despite this downturn in crime rates, many 
Americans continue to list crime and the fear of crime 
as one of their most serious concerns. If the rate of crime 
is declining, why do so many individuals continue to 
perceive crime as a major threat in their lives? One rea- 
son is that the rate of violent crime is still relatively high 
despite recent decreases: 16 out of every 1,000 males 
(the highest risk group for violent victimization) expe- 
rienced violent crime in 2015. Rates of violent and 
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4. What psychological factors have been advanced to 
explain crime? 
5. How do social-psychological theories view crime? 


property crime were both higher in urban areas. In the 
western United States, a property crime was reported in 
nearly 15% of households in 2015 (Bureau of Justice 
Statistics, 2016). People’s fear of crime is also height- 
ened by the highly publicized crimes of a few individu- 
als that evoke images of an epidemic of random violence 
beyond the control of a civilized society. The media, 
particularly cable networks, provide extensive coverage 
of heinous crimes, contributing to a heightened state of 
public fear. Awareness of specific crimes is increased by 
the rapid, widespread access facilitated by the Internet. 
Crime coverage invokes people’s fascination and fear: “if 


it bleeds, it leads.” 
Consider these examples: 


= In June 2016, 29-year-old Omar Mateen shot and 
killed 50 people and injured another 53 at Pulse, a 
popular gay nightclub in Orlando, Florida. 

= In September 2013, a former Navy contractor and 
enlisted man named Aaron Alexis killed 12 people 
and wounded 3 more, engaging in a gun battle with 
responding authorities at the Washington, D.C. 
Navy Yard before being shot and killed himself in 
the process. 


The involvement of youthful offenders in serious 
violent crime remains troubling. However, offend- 
ing trends for this group have shown encouraging 
decreases. The number of serious violent offenses com- 
mitted by persons ages 12-17 declined by 61% from 
1993 to 2005, and arrests for violent offenses 2006-— 
2012 continued to drop (except for minor increases 
between 2006 and 2008) (OJJDP, 2017a). Arrests of 
juveniles for serious violent offenses, as a proportion 
of all arrests, has moved from 16% (2006-2008) to 
12% (2012), declining steadily along the way (OJJDP, 
2017b). 


What about homicide, the most serious crime? In 
2002, juveniles were involved in approximately 8% of 
all homicides, a percentage that did not change in 2010 
(Sickmund & Puzzanchera, 2014). Although the num- 
ber of murders involving juveniles sharply decreased 
between 1994 and 2000, it remained stable (with some 
fluctuations) between 2001 and 2010, and continued 
to decrease between 2011 and 2014 (OJJDP, 2015). 

Nonetheless, public perception, fueled by the high 
visibility and rapid dissemination facilitated by social 
media, remains affected by high-profile fatal events in 
schools: 


u In April 1999, two students at Columbine High 
School in Littleton, Colorado, shot 12 of their class- 
mates and a teacher before killing themselves. 

= In February 2009, an eighth grader named Lawrence 
King was shot in the head in his classroom in 
Oxnard, California, while classmates looked on 
horrified. Police allege that the shooter, 14-year-old 
Brandon McInerney, and some other boys had previ- 
ously taunted King because he was gay. At the time 
of this death, King was living in a shelter for abused 
and troubled children. 

= In October 2015, a 15-year-old high school fresh- 
man at Marysville Pilchuck High in Marysville, 
Washington, shot five students in the school cafeteria 
before committing suicide. Four of the students were 
fatally wounded. 


School Violence 


The public becomes especially fearful about crime 
when they perceive it is occurring in traditionally safe 
environments. In the past three decades, crime in the 
workplace and violence in our schools have caused great 
national concern. In some respects, this concern is mis- 
placed. Student deaths from homicide or suicide rarely 
occur in school. In 2012-2013, for example, there were 
1,186 homicide deaths of school-aged children—but 
only 31 happened at school. There were even more 
suicides (about 1,590) involving youth of this age, but 
only six occurred at school (Zhang, Musu-Gillette, & 
Oudekerk, 2016). However, the perception that school 
shootings make our schools unsafe has been growing, 
very likely fueled by immediate and extensive coverage 
(enhanced by social media and the immediacy of the 
Internet) of horrific events in Newtown, Connecticut; 
DeKalb, Illinois; Blacksburg, Virginia; Red Lake, 
Minnesota; and Littleton, Colorado—in each of these 


Offending in the United States 47 


communities, school students were killed or wounded 
by fellow students or former students. Even though the 
number of youth deaths in school showed no overall 
increase between 1992 and 2012 (Zhang et al., 2016), 
this perception of danger to children is troubling to par- 
ents, schools, and communities. There are also other 
kinds of harm to schools and students where a shoot- 
ing has occurred, including decreased enrollments and 
lower standardized test scores among remaining stu- 
dents (Beland & Kim, 2016). 

High-profile shootings occur both in high schools 
and on college campuses. Seung-Hui Cho was a child 
of South Korean immigrants who moved to the United 
States in 1992. In his earlier school days, he was often 
so uncommunicative that he would not even respond 
when his teacher took the roll. He enrolled at Virginia 
Tech. On April 16, 2007, at 7:15 A.M., Cho shot and 
killed two students in a campus dormitory. Later that 
morning, he took the two handguns and ammunition he 
had obtained off campus and went from room to room 
in Norris Hall, a building on campus. Police responded 
quickly to an emergency call placed at 9:43 A.M., but by 
the time they were able to break into the building eight 
minutes later (Cho had chained several doors shut), Cho 
and 30 students and faculty members were dead. 

The school shooting fatalities had experts, parents, 
teachers, and youngsters themselves trying to under- 
stand what motivates school shootings and what can 
be done to prevent them. Are school environments to 
blame? Is the ready availability of guns one explanation? 


Virginia Tech/Getty Images News/Getty Images 


Seung-Hui Cho 
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Were the killers mentally ill or severely emotionally dis- 
turbed? Were they driven by violent music and gory 
video games? Did their parents fail to support and 
supervise them adequately? 

Statistics about school violence, and the case his- 
tories of those who have murdered their classmates at 
school, provide some possible answers. First, nonfatal 
victimization in schools is decreasing (from 181 per 
1,000 students in 1992 to 33 per 1,000 students in 
2014). Second, serious violent victimization against stu- 
dents ages 12-18 was lower in school than elsewhere 
in most years between 1992 and 2008, and about the 
same during 2009-2014. Third, deaths from homicide 
when the victim was at school were very rare (1-2% of 
the overall homicide deaths in this age group) (National 
Center for Education Statistics, 2016). 

Although homicides at school remain very rare, they 
attract a great deal of speculation about the motives 
of the shooters when they do occur (Cornell, 2006). 
Based on the small sample of cases, a few common 
characteristics have been cited in the backgrounds of 
the boys responsible for school killings (Cloud, 1998; 
Verlinden, Hersen, & Thomas, 2000). Such boys tend 
to be more experienced with guns, socially isolated, 
preoccupied with violence (media, music, Internet, 
video games), teased due to physical appearance, angry 
brooders, and have developed a plan for their aggres- 
sion and often communicated it to others prior to the 
event. 

But such descriptions are difficult to develop with 
accuracy. The number of school shooters is small, and 
there is a range of characteristics and circumstances in 
this small group. The U.S. Secret Service and the U.S. 
Department of Education collaborated in the Safe 
School Initiative by investigating what we can learn 
about school shootings (Vossekuil, Fein, Reddy, Borum, 
& Modzeleski, 2004). The report cautions that there is 
no “profile” of the school shooter, as there was variabil- 
ity in the 41 attackers involved in 37 incidents of seri- 
ous school violence (Vossekuil et al., 2004). 

Considering the nature and limits of this kind of 
information, it is evident why school shootings cannot 
be “profiled” and predicted. Taking the most distinctive 
aspects of school shooters identified in these studies, 
we might identify being bullied, having an interest in 
violent themes, and experiencing difficulty in coping 
with significant loss as important risk factors. But such 
a profile would target an extremely high percentage 
of school-aged adolescents who would never go on to 
commit a school shooting. 
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So how can we make schools safer without unneces- 
sarily targeting those who would not seriously threaten 
their classmates? A number of reforms and programs 
have been attempted: requiring school uniforms, beef- 
ing up security measures, passing tougher gun laws, 
offering violence prevention programs, and restricting 
access to violent movies, among others. Another prom- 
ising approach involves reducing the influences that 
are commonly seen in school shootings—particularly 
bullying—while being attentive to particular interest in 
violent themes and the experience of loss and trauma 
among students. Providing a school environment that 
greatly reduces bullying while offering safe and effec- 
tive help for students experiencing loss would facilitate 
assistance for many students rather than identifying 
(often mistakenly) the potential school shooter. 

There are two other steps that have the potential for 
reducing the risk of school shootings. The first is com- 
munication. Better communication between students 
and school administrators is important in identifying 
the planning surrounding school violence and weapons 
(Mulvey & Cauffman, 2001). A second step involves 
a careful threat assessment using a multidisciplinary 
team. This team would respond to any identified threat 
by carefully considering the nature of the threat, the 
risk posed by the individual, and the needed response 
to reduce the risk of harmful action (Cornell & Sheras, 
2006). This allows a graduated response depending 
upon the seriousness of the harm and the likelihood 
that the threat will be carried out, with the most serious 
threats treated proportionally. Threat assessment has 
been refined by organizations such as the U.S. Secret 
Service in their work with threats of targeted violence 
toward those they protect (such as the U.S. president 
and vice president and their families), and modified for 
use in other settings such as schools and colleges. 

Additional research on secondary school and campus 
shootings (Cornell, 2003, 2006; Flynn & Heitzmann, 
2008; Heilbrun, Dvoskin, & Heilbrun, 2009; Reddy et al., 
2001) underscores several important points: 


a The most prevalent problem with aggression in edu- 
cation settings is not shootings. In school contexts, it 
is bullying; on college campuses, it is more likely to be 
date rape and hazing. Much of this aggression is unre- 
ported and hence underestimated by official records. 

= Most of those who make implied or direct threats will 
not go on to commit serious violence. Threatening 
communications are made for a variety of reasons, 
including angry disputes, fear, jealousy, and ideology. 


= “Zero tolerance” policies are ineffective and have the 
potential to stigmatize and harm a variety of mistak- 
enly identified individuals. 


A related approach, termed threat assessment, 
involves carefully considering the nature of the threat, 
the risk posed by the individual, and the needed 
response to reduce the risk of harmful action. Threat 
assessment has been refined by organizations such as 
the U.S. Secret Service in their work with threats of tar- 
geted violence toward those they protect (such as the 
U.S. president and vice president and their families). It 
has also been modified for use in other settings such as 
schools and colleges. 


Mass Killings in Public Places 


It sometimes seems that mass killings (defined as the 
killing or attempted killing of four or more individuals) 
in public places (rather than private homes), excluding 
drug- and gang-related activity, are increasingly fre- 
quent. Is this an illusion created by social media—or is 
it supported by evidence? 

One interesting way to consider this question 
involves tracking the time between such events. 
Using such a methodology, scholars (Cohen, Azrael, 
& Miller, 2014) compared the average time between 
public mass killings from 1982 to 2011 with the time 
elapsed between such events between 2011 and 2013. 
They found that the frequency of such shootings had 
increased substantially. The average time between 
events from 1982 to September 2011 was 172 days. 
This dropped to an average of 64 days between mass 
killing events between September 2011 and 2013, a 
nearly three-fold increase. 

A second study using some of the same events, 
involving mass killings or attempted killings between 
2000 and 2013, reached a similar conclusion about the 
recent increase in such events (Federal Bureau of Inves- 
tigation, 2013). In particular, an average of 6.4 inci- 
dents occurred in 2000-2006, increasing to an average 
of 16.4 in the 2007-2013 time period (a total of 160 
events comprised the study). Most of these events 
(70%) occurred in either a commerce/business or edu- 
cational setting. Limited information was cited regard- 
ing those who perpetrated these crimes. All but two 
involved a single shooter; most were male (in at least 
6 of the 160 events, a female shooter was involved). At 
least nine of the events involved shooting and killing a 
family member in a residence before moving to a more 
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public location. Finally, in 64 of the events (40%), the 
perpetrators committed suicide—most at the scene of 
the crime. 

For several reasons, it is difficult to learn about the 
characteristics, motivation, and influences on individ- 
uals who commit mass killings. Although they may be 
increasing, they are still very rare events. Those per- 
petrating them often commit suicide or are killed by 
responding law enforcement officers. It may be that 
some of the same influences that affect violent crime 
generally—substance use, weapon availability, family 
dysfunction, unemployment, emotional volatility— 
exert some influence on such individuals. It may also 
be that wanting to die, wishing to become famous, 
seeking revenge for real or perceived slights, and other 
more distinctive influences are also at work. For reasons 
we discussed in the previous section on school shoot- 
ings, it will probably never be feasible to “profile” such 
individuals or predict such events with accuracy. But as 
we learn more about such rare but highly destructive 
tragedies, it may be possible to better prepare for them. 

Highly publicized acts of violence at school or in 
the workplace threaten fundamental assumptions 
about personal security and the safety of our children 
and have a major effect on how individuals feel about 
their quality of life. For these reasons, policymakers and 
social scientists must pay particular attention to work- 
place and school violence, although neighborhood vio- 
lence also continues to be a concern. 


Why Does Crime Happen? 


Behavioral scientists argue that to ease the crime prob- 
lem, we must first understand its causes. Why does crime 
happen? What motivates people to commit illegal acts? 
Bad genes? Inadequate parents? Failed schooling? Twisted 
impulses? Harsh environments? Delinquent friends? 
Social disadvantage? Drug addiction? Easy access to 
weapons? Some combination of these factors? Can crime 
be predicted from knowing about a person's early life? Or 
are many people capable of crime under the wrong cir- 
cumstances—an unfortunate mix of intoxication, anger, 
and accessible victims, which come together, in the words 
of novelist Daniel Woodrell (1996), “like car wrecks that 
you knew would happen ... almost nightly, at the same 
old crossroads of Hormones and Liquor” (p. 27)? Are 
some crimes, like those of Dexter Morgan (see Box 3.1), 
so extreme that they defy scientific explanation, or can 
behavioral scientists make sense of them? 
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The Case of Dexter Morgan: A Fictional Psychopath? BOX 3.1 


Dexter Morgan is playful, handsome, and has a won- 
derfully ironic sense of humor. He is the fictional star of 
novels (Dearly Devoted Dexter, Darkly Dreaming Dexter, 
Dexter in the Dark) and a television series (Dexter). 
To his coworkers and fiancée, he is the blood-splatter 
analyst for the Miami Police Department. Privately, 
however, he is a selective serial killer who is guided by 
an internal companion whom he calls “the Dark Pas- 
senger.” Dexter’s adoptive father, a Miami cop, taught 
him to present himself as “normal”—and to kill only 
those who deserve it, according to a strict set of rules 
designed to avoid detection. 

Can a fictional character such as Dexter tell us any- 
thing about reality? Are there real-life, nonfictional 
Dexter Morgans out there? Perhaps not, but reading 
about and watching Dexter can illustrate genuine phe- 
nomena. Engaging in a heinous act, such as the killing 
of neighborhood pets, and needing to be taught to act 
“as if” one feels certain emotions are associated with the 
personality disorder known as psychopathy. Dexter’s 
character might meet some of the criteria for this disor- 
der, but does he qualify as a psychopath? Would a real 
measure of this disorder (the Hare Psychopathy Check- 
list-Revised, or PCL-R; Hare, 2003) classify the fic- 
tional Dexter as a psychopath? Let’s consider how some 
of the PCL-R items might apply. 

In some respects, the fictional Dexter Morgan 
(Phillips, 2006) is quite similar to those who have the 
personality disorder of psychopathy. These similarities 


DEXTER 


Michael Hall plays Dexter Morgan. 


are most apparent in his superficial emotions and lack 
of the capacity for deep emotional attachments. But 
Dexter does not possess some of the other characteris- 
tics and much of the history that are core elements of 
psychopathy. We might conclude that Dexter Morgan 
is a charming fictional character who can portray what 
it’s like to have difficulty feeling deep emotions— 
but it’s not clear whether he would be classified as a 


psychopath. 


CRITICAL THOUGHT QUESTIONS 


Dexter Morgan is obviously very disturbed. Why 
would he not be classified as a psychopath? 


Flirts with women to keep up appearances. 


e Talks his way out of difficult situations easily. 


Lies often, but presumably for self-preservation rather than 


without any understandable motivation. 


Able to obtain files from clerks with flirting and donuts. 


e Plans his killings carefully, using ruses and cons to capture 
and subdue his victims. 


PCL-R ITEM 

Glibness/superficial charm ° 
Pathological lying e 
Conning/manipulative e 
Lack of remorse or guilt e 


Does not describe feeling these things for his victims. 


e Also does not feel remorse or guilt for anything he does 
with coworkers or his wife or her children, although he 
feigns these emotions to fit in. 
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PCL-R ITEM 


DEXTER 
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Callous/lack of empathy ¢ Shows no empathy for his victims. 


Promiscuous sexual behavior e 


No. He describes himself as disinterested in all aspects of 


sexuality, including both physical and emotional intimacy. 


Need for stimulation/proneness to boredom e 


Describes this as a hunger for killing, which he must satisfy 


periodically. 


e Has a professional position involving the inspection of highly 
stimulating phenomena (homicide crime scenes). 


e In other respects, however, he is not a great stimulation 
seeker, nor does he portray himself as easily bored. 


Parasitic lifestyle e 


No. He has a steady job and does not rely on others for 


assistance. 


Poor behavioral controls e 


No. He is careful and calculating, the antithesis of an 


impulsive offender. 


Irresponsibility e 


No. He is gainfully employed and does his job well. 


e He is committed to his wife and her family, although not 
attracted to the intimacy. 

e He uses both his job and his relationships as a cover for his 
self-designated role as the protector of society from serial 
killers. 


Early behavior problems e Showed behavior that could have resulted in arrest 
(e.g., killing neighborhood pets, taping up and threatening 
a classmate). 


Criminal versatility e 


No. He is a “specialist” whose offending is limited to 


abducting and killing his victims. 


Theories of Crime as Explanations 
of Criminal Behavior 


Theories of crime are as old as crime itself. Aristotle 
claimed that “poverty is the parent of revolution and 
crime.” But most ancient explanations of crime took 
a religious tone; crime was either equivalent to or due 
to sin, a view that was popular throughout the Middle 
Ages and lives on today in many religious belief systems. 

In the 17th century, Sir Francis Bacon argued that 
“opportunity makes a thief.” During the 1700s, philos- 
ophers and social critics such as Voltaire and Rousseau 
emphasized concepts such as free will, hedonism, and 
flaws in the social contract to explain criminal con- 
duct. These principles ultimately grew into the classical 
school of criminology. 

The two leading proponents of classical criminol- 
ogy were the Italian intellectual Cesare Beccaria and 
the British philosopher Jeremy Bentham, who believed 


that lawbreaking occurred when people freely chose to 
behave wrongly when faced with a choice between right 
and wrong. People chose crime when they believed that 
the gains from crime outweighed the losses it entailed. 
Classical theorists were interested in reforming the harsh 
administration of justice in post-Renaissance Europe, 
and they believed that punishment of criminals should be 
commensurate with the crimes committed—that punish- 
ment should fit the crime. (This is seen in contemporary 
thinking about proportionality in sentencing.) 

Classical theory influenced several principles of jus- 
tice in Western societies (e.g., the U.S. Constitution’s 
Eighth Amendment ban against “cruel and unusual 
punishment”). It still exerts an important effect on 
modern correctional philosophy. 

Modern theories of crime developed from the 
positivist school of criminology. Rather than focus- 
ing on individuals’ free will, positivists emphasized fac- 
tors that they believed determined criminal behavior. 
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They sought to understand crime through the scientific 
method and the analysis of empirical data. Some stressed 
sociological factors, whereas others preferred biological, 
psychological, or environmental explanations. 

An early positivist was Adolphe Quetelet, a Belgian 
statistician who studied crime data and concluded that 
crime occurred more often in certain geographic areas 
and under specific social conditions. Lombroso (1876) 
and Garofalo (1914), other theorists who relied on sci- 
entific data, emphasized the physical characteristics of 
criminals and proposed a strong biological predisposi- 
tion to crime. Although the early positivists considered 
themselves scientists, their methods were crude by cur- 
rent standards and led to conclusions that are not taken 
seriously today. Positivists believed that punishment 
should fit the criminal rather than the crime. This posi- 
tion foreshadowed rehabilitation as a correctional prior- 
ity and the indeterminate sentence—from 6 to 10 years, 
for example—as a means for achieving it. 

Most modern theories of criminal behavior—including 
those of biology, genetics, psychology, sociology, eco- 
nomics, anthropology, and religion—are a legacy of the 
positivist tradition. The validity of these theories varies 
greatly. Most can account reasonably well for certain types 
of crime, but none explains all forms of criminality—and 
some explain very few. Empirical data, rational analyses, 
moral values, and political ideologies all play a role in shap- 
ing preferences for the leading theories in criminology. 

For the most part, criminologists have concentrated 
on those crimes that frighten the average citizen—violent 
acts (e.g., robbery, rape, assault, and murder) or aggres- 
sive behavior against property (e.g., burglary, theft, and 
arson). But many other kinds of legally prohibited con- 
duct—environmental plunder, price fixing, and business 
fraud, for example—can cause great damage to individu- 
als and society. (Consider the securities fraud perpetrated 
by Bernard Madoff, the hedge-fund trader and former 
chairman of the Nasdaq stock market, who may have 
plundered up to $50 billion of his clients’ money.) How- 
ever, the major focus of criminologists is on violent and 
property crime. These are also what the public thinks of 
first when it debates the “crime problem.” 

Most theories of crime have focused on men. This 
may be reasonable, given that about three-quarters 
of all those arrested are male, and that almost 85% 
of violent crimes are committed by men. However, 
the factors that influence female criminality deserve 
attention, at least in part because crime by females has 
increased greatly in recent years. The rate of growth 
in the female inmate population has been substantial 
in the last four decades; between 1980 and 2014, the 
number of women in jails, and in state and federal 
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prisons nationwide, increased by 700% (The Sentenc- 
ing Project, 2016). These numbers grew from 1980 
(26,378) to 1990 (81,023) to 2000 (164,221), with 
additional substantial growth in 2010 (205,190) and 
a slight leveling off in 2014 (215,332). In 2014, there 
were 1.2 million women under correctional supervi- 
sion. The vast majority of these women were on pro- 
bation (966,029) (The Sentencing Project, 2016). 
Despite increases in violent criminal behavior, women 
are still most often arrested for larceny and theft. Such 
arrests often involve collaborating with a male partner. 
One implication of this pattern is that explanations of 
female crime need to carefully consider the role of coer- 
cion, especially as it is exerted in close relationships. 

There are four contemporary theories that attempt to 
explain criminal offending. We group these theories as socio- 
logical, biological, psychological, and social—psychological. 
There are important distinctions among them. 

Crime may appear to result from an individual’s 
experience with his or her environment. This belief is 
explained through sociological theories, which main- 
tain that crime results from social or cultural forces that 
are external to any specific individual; exist prior to any 
criminal act; and emerge from social class, political, 
ecological, or physical structures affecting large groups 
of people (Nettler, 1974). 

Alternatively, criminal behavior may appear to 
result from an individual’s biological characteristics. 
Biological theories of crime stress genetic influences, 
neuropsychological abnormalities, and biochemical 
irregularities. But as we shall see, there is little empir- 
ical evidence that either sociological or biological the- 
ories independently predict criminal behavior. Instead, 
current theories of crime incorporate a combination of 
environmental and biological factors to understand the 
causes of offending behaviors. 

Some psychological theories emphasize that crime 
results from personality attributes that are uniquely 
possessed, or possessed to a special degree, by the 
potential criminal. For example, some psychological 
approaches have focused on patterns of thinking— 
particularly with respect to recognized risk factors such 
as pro-criminal attitudes or certain kinds of personal- 
ity disorders. Others focus on intellectual functioning 
or cognitive and social development (Moore, 2011). 

Social-psychological theories (Arrigo, 2006) 
bridge the gap between the environmentalism of sociol- 
ogy and the individualism of psychological or biologi- 
cal theories. Social—-psychological theories propose that 
crime is learned, but they differ from sociological and 
psychological theories in about what is learned and how 
it is learned. 


Sociological Theories of Crime 


Sociological theories may be divided into structural 
and subcultural explanations. Structural theories 
emphasize that dysfunctional social arrangements (e.g., 
inadequate schooling, economic adversity, or commu- 
nity disorganization) thwart people’s efforts toward 
legitimate attainments and result in their breaking the 
law. Subcultural theories hold that crime originates 
when various groups of people endorse cultural values 
that clash with the dominant, conventional rules of 
society. In this view, crime is the product of a subcul- 
ture’s deviation from the accepted norms that underlie 
the criminal law. 


Structural Explanations. A key concept of struc- 
tural approaches is that certain groups of people suffer 
fundamental inequalities in opportunities to achieve 
the goals valued by society. Differential opportunity, 
proposed by Cloward and Ohlin (1960) in their book 
Delinquency and Opportunity, is one example of a struc- 
tural explanation of crime. This theory can be traced 
to Emile Durkheim’s ideas about the need to maintain 
moral bonds between individuals in society. Durkheim 
thought that life without moral or social obligations 
becomes intolerable and results in anomie, a feeling 
of normlessness that often precedes suicide and crime. 
One implication of anomie theory was that unlimited 
aspirations pressure individuals to deviate from social 
norms. 

According to Cloward and Ohlin (1960), people in 
lower socioeconomic subcultures usually want to suc- 
ceed through legal means, but society denies them legit- 
imate opportunities to do so. For example, consider a 
person from Nicaragua who immigrates to the United 
States because of a sincere desire to make a better life 
for his family. This person faces cultural and language 
differences, financial hardships, and limited access to 
the resources that are crucial for upward mobility. It 
remains more difficult for poor people to obtain an 
advanced education, despite advances in the practice of 
need-blind admissions and tuition adjustments based 
on need that are now offered by some U.S. universities. 
In addition, crowding in large cities makes class distinc- 
tions more apparent. 

This theory maintains that when legal means of goal 
achievement are blocked, intense frustration results— 
and crime is more likely to ensue. Youthful crime, espe- 
cially in gangs, is one consequence of this sequence. 
The theory of differential opportunity assumes 
that people who grow up in crowded, impoverished, 
deteriorating neighborhoods endorse conventional, 
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middle-class goals (e.g., owning a home). Thus, crime 
is an illicit means to gain an understandable end. 

Consistent with this theory of differential oppor- 
tunity, Gottfredson (1986) and Gordon (1986) have 
attempted to explain the higher crime rate of lower-class 
Black youth in terms of their poorer academic perfor- 
mance. Denied legitimate job opportunities because of 
low aptitude scores or grades, lack of required skills, or 
a scarcity of positions, these youth discovered that they 
can make several hundred dollars weekly dealing crack 
cocaine (and, more recently, drugs like oxycodone, her- 
oin, and marijuana as well). 

The theory of differential opportunity has several 
limitations (Lilly, Cullen, & Ball, 1989). First, a great 
deal of research indicates that seriously delinquent youth 
display many differences from their law-abiding coun- 
terparts other than differing educational opportunities, 
and they tend to show these differences as early as the 
beginning of elementary school. Second, the assumption 
that lower-class juveniles typically aspire to membership 
in the middle class is also unproven. Furthermore, the 
major terms in the theory, such as aspiration, frustration, 
and opportunity, are defined too vaguely; the theory 
does not explicitly explain what determines adaptation 
to blocked opportunities (Sheley, 1985). Last and most 
apparent, some crimes are committed by people who 
have never been denied opportunities; in fact, they may 
have basked in an abundance of good fortune. Think 
of Subway spokesman Jared Fogle’s guilty plea in 2015 
to having sex with minors and obtaining child pornog- 
raphy. Many other examples come to mind: the head 
of a local charity who pockets donations for personal 
enrichment; the pharmacist who deals drugs under 
the counter; and the attorney general of Pennsylvania, 
Kathleen Kane, who resigned her office following a 
conviction for perjury and criminal conspiracy. Indeed, 
think of many white-collar offenses, motivated not by 
lack of opportunity but by the desire to expand substan- 
tial opportunities and resources even further. 


Subcultural Explanations. The subcultural ver- 
sion of the sociological theory maintains that a conflict 
between norms held by different groups causes crimi- 
nal behavior. This conflict arises when various groups 
endorse subcultural norms, pressuring their members 
to deviate from the norms underlying the criminal law 
(Nietzel, 1979). Gangs, for example, enforce behavioral 
norms about how to behave. For many youths, a gang 
replaces the young person’s parents as the main source 
of norms, even when parents attempt to instill their 
own values. 
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Like structural theories of crime, subcultural 
explanations have not demonstrated a strong theo- 
retical or empirical basis. Questions remain: How do 
cultural standards originate? How are they transmit- 
ted from one generation to the next? How do they 
control the behavior of any one individual? The most 
troublesome concept is the main one—subculture. 
Some critics reject the assumption that different 
socioeconomic groups embrace radically different 
values. 


Biological Theories of Crime 


Biological theories of crime search for genetic vul- 
nerabilities, neuropsychological abnormalities, or 
biochemical irregularities that predispose people to 
criminal behavior. These dispositions, biological theo- 
rists believe, are then translated into specific criminal 
behavior through environments and social interactions. 
Research on biological theories commonly focuses on 
twin and adoption studies to distinguish genetic from 
environmental factors. 

In twin studies, the researcher compares the concor- 
dance rate (the percentage of pairs of twins sharing the 
behavior of interest) for monozygotic twins (identi- 
cal twins) and dizygotic twins (commonly called fra- 
ternal twins). If the monozygotic concordance rate is 
significantly higher, the investigator concludes that the 
behavior in question is genetically influenced, because 
monozygotic twins are genetically identical, whereas 
dizygotic pairs share, on average, only 50% of their 
genetic material. 

In a major Swedish study using twin (N = 36,877 
pairs), adoptee-parent (N = 5,068 pairs), adoptee-sibling 
(N = 10,610 pairs), and sibling designs (N = 1,521,066 
pairs), the heritability ratings (the extent to which genes 
are responsible for variations between individuals, rang- 
ing between 0 and 1.0) for violent offending were .40 
to .50 (Frisell, Pawitan, Langstrom, & Lichtenstein, 
2012). Such evidence suggests that inherited tendencies 
may play a crucial role in causing crime. However, stud- 
ies that distinguish between crimes against property and 
violent crimes against persons have found that although 
heredity and environment play important roles in both 
types of crime, the influence of heredity is higher for 
aggressive types of antisocial behavior (e.g., assaults, 
robberies, and sexual offenses) than for nonaggressive 
crimes such as drug taking, shoplifting, and truancy 
(Eley, 1997). 

Other adoption studies also support the contention 
that genetic factors play some role in the development 
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of criminality. Cloninger, Sigvardsson, Bohman, and 
von Knorring (1982) studied the arrest records of 
adult males who had been adopted as children. They 
found that men whose biological parents had a crim- 
inal record were four times more likely to be criminal 
themselves (a prevalence rate of 12.1%) than adoptees 
who had no criminal background (2.9%) and twice 
as likely to be criminal as adoptees whose adoptive 
parents had a criminal history. Other researchers con- 
ducted a review of several twin and adoption stud- 
ies in this area and found similar results (Tehrani & 
Mednick, 2000). 

The larger pattern of results in this area was consid- 
ered in a meta-analysis of 51 twin and adoption studies 
addressing the genetic and environmental influences 
on antisocial behavior. The investigators (Rhee & 
Waldman, 2002) described moderate proportions of 
variance due to shared genetic influences and somewhat 
larger effects of environmental influences. 

An interesting possibility regarding a biological con- 
tributor to offending was first raised by a 1993 study 
(Brunner, Nelen, Breakefield, Ropers, & van Oost, 
1993). Studying individuals who had committed 
offenses, the investigators noted five participants who 
showed both borderline intellectual deficiency and 
impaired control of impulsive aggression. These individ- 
uals each showed a complete absence of activity of a cer- 
tain enzyme (monoamine oxidase type A, or MAO-A, 
which affects important neurotransmitters). This 
absence resulted from a mutation on the X chromo- 
some in the gene coding for MAO-A. 

The MAO-A mutation was dubbed the “warrior 
gene” in a 2004 review in the journal Science, and that 
name continues to be used (with the unfortunate con- 
sequence of possibly exaggerating the influence of the 
mutation). The MAO-Aallele occurs in apes, monkeys, 
and humans; some have suggested that it had a com- 
mon ancestor 25 million years ago and was favored by 
natural selection (Horgan, 2011). 

Without replication, the initial finding—involving a 
small number of affected individuals—would not have 
had implications for the broader scientific and legal 
fields (Appelbaum, 2005). But a second study with a 
large cohort (1,037 individuals followed since birth 
in Dunedin, New Zealand) replicated and extended 
these findings (Caspi et al., 2002). The investigators 
considered both the levels of MAO-A and the history 
of maltreatment between the ages of 3 and 11. Using 
multiple measures of antisocial behavior, they reported 
that the 12% of their participants who had both low 
MAO-A and maltreatment accounted for 44% of the 


total convictions for violent offenses, with 85% of indi- 
viduals with both low MAO-A and maltreatment later 
showing some form of antisocial behavior. 

What is the current status of this controversy? In 
a detailed review, Buades-Rotger and Gallardo-Pujol 
(2014) describe the evidence and its limitations. They 
conclude that there is converging evidence indicat- 
ing that the lw MAO-A mutation contributes to 
antisocial behavior when combined with a history 
of childhood abuse. They describe several implica- 
tions of this conclusion: (1) incorporating genetic 
data into current violence risk assessment procedures 
could make them more accurate; (2) considering these 
genetic data could be useful to detect individuals at 
a greater risk of having the mutation; and (3) using 
genetic data could also help in comparing the impact 
of specific treatments, including psychological and 
pharmacological. 

Certainly there are cautionary notes to be sounded. 
Using a term such as “warrior gene” suggests an 
influence on violent behavior that is not supported 
by the research. By no means should one conclude 
that having this genetic mutation (combined with 
childhood abuse) means that one will behave vio- 
lently. Nor should one conclude that not having the 
mutation-abuse constellation means that one will not. 
Rather, it appears to be a risk factor that exerts some 
influence—but violence is a behavior that has mul- 
tiple causes and influences, and this may be one— 
and only one. Also, this condition may be seen with 
different frequency across different racial and ethnic 
groups. When investigators (e.g., Lea & Chambers, 
2007) identify rates of MAO-A mutation as occurring 
in Maori men (56%), Caucasians (34%), Hispanics 
(29%), Africans (59%), and Chinese (77%), then it 
raises the question of whether some would use race 
or culture as a proxy for violence risk. This would 
be wrong for at least two reasons. First, risk should 
be an individualized determination rather than one 
that relies only on influences such as one’s racial or 
ethnic group—and it is objectionable to use race on 
the grounds of fairness and equal protection as well. 
Second, the empirical data do not indicate that any 
single risk factor—including the MAO-A mutation— 
has a compelling influence on violence risk. The pic- 
ture is more complex and multidetermined than that. 


Genetic and Biological Influences on Crime: 
Promising Possibilities. If genetic or biological 
factors do influence crime, the important question has 
always been: what influences what? There is a lengthy 
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list of likely candidates (Brennan & Raine, 1997), but 
five possibilities are emphasized: 


1. Low MAO-A in combination with a history of 
maltreatment. As we just mentioned, current evi- 
dence may help to explain how a combination of 
an adverse experience (child maltreatment) and a 
biological risk factor (low MAO-A) could affect 
impulsivity and propensity to antisocial behavior. 

2. Neuropsychological abnormalities. High rates of 
abnormal electroencephalogram (EEG) patterns 
have been reported in prison populations and in 
violent juvenile delinquents. These EEG irregular- 
ities may indicate neurological deficits that result 
in poor impulse control and impaired judgment. 
Studies of violent offenders have shown slow-wave 
EEG patterns indicating underarousal (Milstein, 
1988). Although a high percentage of persons in 
the general population also have EEG abnormal- 
ities, rates of EEG abnormalities are somewhat 
higher in delinquent youth (Raine, Venables, & 
Williams, 1989) and impulsive adult offenders 
(Zukovy, Ptacek, & Fischer, 2008). 

Mote promising results have been reported con- 
cerning abnormalities in four subcortical regions of 
the brain—the amygdala, hippocampus, thalamus, 
and midbrain—specifically in the right hemisphere 
of the brain, which has been linked to the experi- 
ence of negative emotions. In one study (Raine, 
Meloy, & Buchshaum, 1998), brain scans of a 
group of homicide offenders showed that, com- 
pared with normal controls, the offenders expe- 
rienced excessive activity in the four subcortical 
structures. Excessive subcortical activity may under- 
lie a more aggressive temperament that could, in 
turn, predispose an individual to violent behavior. 

A review of the neuropsychological literature 
supports a relationship between deficits in the 
prefrontal cortex, a region of the brain respon- 
sible for planning, monitoring, and controlling 
behavior, and antisocial behavior (see Raine, 
2002). Damage to the prefrontal cortex may pre- 
dispose individuals to criminal behavior in one 
of several ways. Patients with impairment in this 
region of the brain have decreased reasoning abil- 
ities that may lead to impulsive decision-making 
in risky situations (Bechara, Damasio, Tranel, & 
Damasio, 1997). In addition, prefrontal impair- 
ment is associated with decreased levels of arousal, 
and individuals may engage in stimulation-seeking 
and antisocial behaviors to compensate for these 
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arousal deficits (Raine, Lencz, Bihrle, Lacasse, 
& Colletti, 2000). A review of 17 neuroimaging 
studies (Bufkin& Luttrell, 2005) identified the 
prefrontal cortex and medial temporal regions 
as areas associated with aggressive and/or violent 
behavior histories, particularly when this behav- 
ior is impulsive. Problems in regulating nega- 
tive emotions are associated with impairments in 
these brain regions. Impairments in the prefron- 
tal cortex may help to explain why offenders, on 
average, have about an 8- to 10-point lower IQ 
(intelligence quotient) than nonoffenders and are 
less able to (1) postpone impulsive actions, (2) use 
effective problem-solving strategies (Lynam, 
Moffitt, & Stouthamer-Loeber, 1993), and 
(3) achieve academic success in schools as a route 
to socially approved attainments (Binder, 1988). 
In one longitudinal study of 411 London boys, 
a low IQ at ages 8-10 was linked to persistent 
criminality and more convictions for violent 
crimes up to age 32 (Farrington, 1995). Low IQ is 
among the most stable of risk factors for conduct 
disorder and delinquency (Murray & Farrington, 
2010). In a comparison of intelligence of juvenile 
offenders within different racial/ethnic groups 
(Black, Hispanic, and White; Trivedi, 2011), 
White violent offenders had lower Performance 
IQ scores than White nonviolent offenders. Over- 
all, however, gender, ethnicity, and lower IQ scores 
also seem to be related in a complex way, indicat- 
ing the need for further investigation. 
1. Autonomic nervous system differences. The autonomic 
nervous system (ANS) carries information between 
the brain and all organs of the body. Because of 
these connections, emotions are associated with 
changes in the ANS. In fact, we can “see” the effects 
of emotional arousal on such ANS responses as 
heart rate, skin conductance, respiration, and blood 
pressure. Some offenders—particularly those whose 
offending is most chronic—are thought to differ 
from noncriminals in that they show chronically 
low levels of autonomic arousal and weaker physi- 
ological reactions to stimulation (see Patrick, 2008, 
discussed in detail in the next section). These differ- 
ences, which might also involve hormonal irregu- 
larities (see the next section), could cause this group 
of offenders to have (1) difficulty learning how to 
inhibit behavior likely to lead to punishment and 
(2) a high need for extra stimulation that they grat- 
ify through aggressive thrill seeking. These difficul- 
ties are also considered an important predisposing 
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factor by some social—psychological theorists, dis- 
cussed later. 

Physiological differences. A number of physiological 
factors might lead to increased aggressiveness and 
delinquency (Berman, 1997). Among the variables 
receiving continuing attention are (1) abnormally 
high levels of testosterone, (2) increased secretion 
of insulin, and (3) lower levels of serotonin (Booij 
et al., 2010). 

One study using animal models provides further 
support for the role of these physiological variables 
in aggressive behavior. Researchers found that rats 
with increased production of testosterone and 
lower levels of serotonin exhibited more aggressive 
behaviors; these rats displayed an increased num- 
ber of attacks and inflicted a greater number of 
wounds on other rats compared to rats with lower 
testosterone and higher serotonin levels (Toot, 
Dunphy, Turner, & Ely, 2004). Such findings may 
be helpful in understanding the biological con- 
tributions to human aggression as well. Low lev- 
els of serotonin might be linked to aggressiveness 
and criminal conduct in any of several ways—for 
example, through greater impulsivity and irrita- 
bility, impaired ability to regulate negative moods, 
excessive alcohol consumption, or hypersensitivity 
to provocative and threatening environmental cues 
(Berman, Tracy, & Coccaro, 1997). 

A major review of psychophysiological studies 
of aggression and violence (Patrick, 2008) encom- 
passed research using autonomic, electrocortical, 
and neuroimaging measures. Physiological cor- 
relates of persistent aggressive behavior were iden- 
tified as (1) low baseline heart rate, (2) greater 
autonomic reactivity to stressful or aversive stimuli, 
(3) enhanced EEG slow-wave activity, (4) reduced 
brain potential response, and (5) dysfunction in 
frontocortical and limbic brain regions that influ- 
ence emotional regulation. One of the proposed 
explanations for these findings was impairments 
in emotional regulation circuits in the brain that 
would otherwise inhibit impulsive aggression. 
Personality and temperament differences. Some 
dimensions of personality are highly heritable, and 
thus can be discussed within the scope of genetic 
influence on behavior. Some heritable dimensions 
are further related to antisocial behavior. Individ- 
uals with personalities marked by undercontrol, 
unfriendliness, irritability, low empathy, callous 
unemotionality, and a tendency to become easily 
frustrated are at greater risk for antisocial conduct 


(McLoughlin, Rucklidge, Grace, & McLean, 
2010). We discuss some of these characteristics 
more fully in the next section on psychological 
theories of crime. 


Psychological Theories of Crime 


Psychological explanations of crime emphasize individ- 
ual differences in the way people think or feel about 
their behavior. These differences, which can take the 
form of subtle variations or more extreme personality 
disturbances, might make some people more prone to 
criminal conduct by increasing their anger, weakening 
their attachments to others, or fueling their desire to 
take risks and seek thrills. 


Criminal Thinking Patterns. A systematic and sci- 
entifically validated approach to investigating the role 
of offender thinking has been undertaken by Glenn 
Walters, who for many years served as a psychologist 
with the Federal Bureau of Prisons. He developed the 
Psychological Inventory of Criminal Thinking Styles 
(PICTS), an 80-item, self-report inventory that mea- 
sures cognitive patterns that are supportive of offend- 
ing. Data from both male and female offenders, as 
well as meta-analyses, indicate that the PICTS is reli- 
able, correlated with previous offending, and modestly 
predictive of future adjustment and release outcome 
(Walters, 2002). A similar measure (the Measure of 
Offending Thinking Styles—Revised) was developed as 
well, also focusing on offender thinking styles, and fol- 
lowing a comparable pattern of appropriate scientific 
development and validation (Mandracchia & Morgan, 
2011). This general approach, involving the appraisal of 
thinking styles and cognitive “errors” among offenders, 
has added significantly to our current ability to assess 
offender risk and rehabilitation needs. 


Personality-Based Explanations. Most of the 
influence of personality-based explanations for criminal 
offending in the last three decades has been provided 
by the construct of psychopathy, which we discuss in 
this section. Historically, however, there have been 
a number of theories of personality that have been 
offered to help understand offending. These include 
Eysenck’s PEN theory (psychoticism, extroversion, 
and neuroticism; Eysenck & Gudjonsson, 1989); 
Costa and McCrae’s five-factor model (Neuroticism, 
Extraversion, Openness to Experience, Agreeableness, 
and Conscientiousness; McCrae & Costa, 1990); and 
Cloninger’s seven-factor temperament and character 
model (Novelty Seeking, Harm Avoidance, Reward 
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Dependence, Persistence, Self-directedness, Coopera- 
tiveness, and Self-transcendence; Cloninger, Dragan, 
& Przybeck, 1993). In some respects, these theories 
describe overlapping constructs. But which of those are 
important in understanding antisocial behavior? 

A meta-analytic review (Miller & Lynam, 2001) 
addresses precisely that question. Those who were low on 
Agreeableness or low on Conscientiousness were more 
likely to be involved in antisocial behavior. The other 
dimensions were less important—so it seems best to 
conclude that general personality theory has identified 
two domains (agreeableness and conscientiousness) 
that are important to understanding criminal offend- 
ing. More recent research on these dimensions (Wilcox, 
Sullivan, Jones, & van Gelder, 2014) considered how 
agreeableness and conscientiousness interacted with 
opportunity to commit crime in affecting adolescent 
offending (N = 2,200), with opportunity less likely to 
lead to offending when individuals were agreeable and 
conscientious. 


Psychopathy. Many individuals attribute crime to 
personality defects, typically in the form of theories that 
focus on the criminal’s basic antisocial or psychopathic 
nature. The concept of psychopathy has a long history. 
This term refers to individuals who engage in frequent, 
repetitive antisocial activity for which they feel little or 
no remorse. Such persons appear chronically deceit- 
ful and manipulative; they seem to have a nearly total 
lack of conscience that propels them into repeated con- 
flict with society, often from a very early age. They are 
superficial, arrogant, and do not seem to learn from 
experience; they lack empathy and loyalty to individ- 
uals, groups, or society (Hare & Neumann, 2008). 
Psychopaths are selfish, callous, and irresponsible; they 
tend to blame others or to offer plausible rationaliza- 
tions for their behavior. 

The closest diagnosis within the Diagnostic and Sta- 
tistical Manual-5 (American Psychiatric Association, 
2013) is antisocial personality disorder. The two dis- 
orders are similar in their emphasis on chronic antisocial 
behavior, but they differ in the role of personal charac- 
teristics, which are important in psychopathy but are not 
among the diagnostic criteria for antisocial personality 
disorder. About 80% of psychopaths are men, and their 
acts sometimes are well publicized (see Box 3.2). 

Are psychopathy and antisocial personality really dif- 
ferent disorders? One answer to that question is “no” — 
the different names and somewhat different diagnostic 
criteria represent the attempts of different constituencies 
(psychology and psychiatry) and functions (researchers 
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The Case of Ted Bundy: A Real-Life Psychopath | 20x32 


Born in 1946, Theodore Robert Bundy seemed destined 
for a charmed life; he was intelligent, attractive, and artic- 
ulate (Holmes & DeBurger, 1988). A Boy Scout as a 
youth and then an honor student and psychology major at 
the University of Washington, he was at one time a work- 
study student at the Seattle Crisis Clinic. Later he became 
assistant to the chairman of the Washington State Repub- 
lican Party. It is probably around this time that he claimed 
his first victim, a college-age woman who was viciously 
attacked while sleeping, left alive but brain damaged. 

From 1974 through 1978, Bundy stalked, attacked, 
killed, and then sexually assaulted as many as 36 victims 
in Washington, Oregon, Utah, Colorado, and Florida. 
Apparently, some of the women were taken off guard 
when the good-looking, casual Bundy approached, seem- 
ing helpless: walking with crutches, or having an appar- 
ent broken arm. He usually choked them to death and 
then sexually abused and mutilated them before dispos- 
ing of their bodies in remote areas (Nordheimer, 1989). 

Maintaining a charming facade is characteristic of 
many people with psychopathy; acquaintances often 
describe them (as they did Bundy) as “fascinating,” 
“charismatic,” and “compassionate.” Beneath his superfi- 
cial charm, though, Bundy was deceitful and dangerous. 
Embarrassed because he was an illegitimate child and his 
mother was poor, he constantly sought, as a youth, to 
give the impression of being an upper-class kid. He wore 
fake mustaches and used makeup to change his appear- 
ance. He faked a British accent and stole cars in high 
school to help maintain his image. He constantly sought 
out the company of attractive women, not because he 
was genuinely interested in them but because he wanted 
people to notice and admire him. 

At his trial for the murder of two Chi Omega sorority 
sisters in their bedrooms at Florida State University, he 
served as his own attorney. (Bundy had attended two law 
schools, although he did not graduate from either.) He 
was convicted; he was also found guilty of the kidnap- 
ping, murder, and mutilation of a Lake City, Florida, girl 
who was 12 years old. Bundy was sentenced to death. 

Shortly before he was executed on January 24, 1989, 
Bundy gave a television interview to evangelist James 
Dobson in which he blamed his problems on por- 
nography. He said, “Those of us who are ... so much 
influenced by violence in the media, in particular 
pornographic violence, are not some kind of inherent 
monsters. We are your husbands, and we grew up in 
regular families” (quoted by Lamar, 1989, p. 34). 
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Serial killer Ted Bundy 


Bundy claimed that he spent his formative years 
with a grandfather who had an insatiable craving for 
pornography. He told Dr. Dobson, “People will accuse 
me of being self-serving but I am just telling you how I 
feel. Through God’s help, I have been able to come to 
the point where I, much too late, but better late than 
never, feel the hurt and the pain that I am responsible 
for” (quoted by Kleinberg, 1989, p. 5A). 

The tape of Bundy’s last interview, produced by 
Dobson and titled “Fatal Addiction,” has been widely 
disseminated, especially by those who seek to eliminate 
all pornography. But Bundy’s claim that pornography 
was the “fuel for his fantasies” should be viewed skep- 
tically. It may merely have been one last manipulative 
ploy to buy more time. In none of his previous inter- 
views, including extensive conversations in 1986 with 
Dorothy Lewis, a psychiatrist he had come to trust, did 
he ever cite “a pornographic preamble to his grotesque- 


ries” (Nobile, 1989, p. 41). 


CRITICAL THOUGHT QUESTIONS 

How would Dexter Morgan, a “fictional psycho- 
path,” compare with Ted Bundy, who was appar- 
ently the real thing? 


and clinicians) to describe something that is basically 
the same disorder, but in a somewhat different way. 
Another answer is “not really,” with antisocial person- 
ality disorder representing a milder version of the more 
serious personality disorder psychopathy. Although they 
are often discussed as though they were different, there 
is a great deal of overlap between the two. They are cer- 
tainly not entirely separate disorders—and they may 
be the same. As long as they have different names and 
somewhat different diagnostic criteria, we continue to 
emphasize their differences. But readers should be aware 
that their similarities greatly outweigh their differences. 

Psychopathy, as measured by the Hare Psychopathy 
Check List (Hare, 2003), has been well established as a 
risk factor for offending and for violent offending. Per- 
haps the best demonstration of this relationship comes 
from a meta-analysis on this topic (Leistico, Salekin, 
DeCoster, & Rogers, 2008). The authors integrated 95 
nonoverlapping studies (N = 15,826 participants) to 
summarize the relation between the Hare Psychopathy 
Checklists and antisocial conduct. Their results indi- 
cated that higher PCL total scores and the scores on 
Factor 1 (describing interpersonal characteristics) and 
Factor 2 (describing chronic antisocial behavior) were 
moderately associated with increased antisocial con- 
duct. These results depended on the setting from which 
the participants were drawn. PCL scores were more 
strongly associated with offending in the community 
than with serious misconduct in correctional facilities 
and secure hospitals. 

There are a multitude of theories about what causes 
psychopathic behavior. One view is that psychopathic 
people suffer a cortical immaturity that makes it diffi- 
cult for them to inhibit behavior. Hare himself has pro- 
posed that psychopaths may have a deficiency in the 
left hemisphere of their brains that impairs executive 
function, the ability to plan and regulate behavior care- 
fully (Moffitt & Lynam, 1994). Considerable research 
supports a strong relationship between antisocial behav- 
ior and impaired executive functioning (Morgan & 
Lilienfeld, 2000). 

Compared to normal controls, psychopaths expe- 
rience less anxiety subsequent to aversive stimulation 
and are relatively underaroused in the resting state as 
well. This low autonomic arousal generates a high need 
for stimulation. Consequently, the psychopath prefers 
novel situations and tends to pay less attention to many 
stimuli, thereby being less influenced by them. 

Quay (1965) advanced the stimulation-seeking 
theory, which claims that the thrill seeking and dis- 
ruptive behavior of the psychopath serve to increase 
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sensory input and arousal to a more tolerable level. 
As a result of such thrill seeking, the psychopathic 
person seems “immune” to many social cues that gov- 
ern behavior. Eysenck (1964) proposed a theory that 
emphasizes the slower rate of classical conditioning for 
persons classified as psychopaths. He argued that the 
development of a conscience depends on acquisition 
of classically conditioned fear and avoidance responses, 
and that psychopathic individuals’ conditioning defi- 
ciencies may account for their difficulties in normal 
socialization. 

Another popular explanation for psychopathy 

involves being raised in a dysfunctional family (Loeber 
& Stouthamer-Loeber, 1986). Buss (1966) identified 
two parental patterns that might foster psychopathy. 
The first is having parents who are cold and distant. The 
child who imitates these parents develops an unfeeling, 
detached interpersonal style that conveys a superficial 
appearance of social involvement but lacks the empathy 
required for stable, satisfying relationships. The second 
pattern involves having parents who are inconsistent in 
their use of rewards and punishments, making it difficult 
for the child to imitate a stable role model and develop 
a consistent self-identity. A child in this situation learns 
to avoid blame and punishment but fails to learn the 
finer differences between appropriate and less appropri- 
ate behavior. Children with callous-unemotional traits 
(a central aspect of the adult disorder of psychopathy) 
were significantly worse compared to those lower on this 
dimension on stress management, frequency of crimi- 
nal convictions among parents, and dysfunctional par- 
enting, according to a review (McLoughlin, Rucklidge, 
Grace, & McLean, 2010). 
Limitations of Psychopathy in Explaining Offending. The 
major drawback of psychopathy as an explanation 
for crime is that it describes only a small percentage 
of offenders. It might be tempting to classify most 
offenders as psychopaths and explain their offending 
with that classification. But most offenders are not psy- 
chopathic. One study found that only about 25% of a 
correctional sample could be classified as psychopathic, 
and this percentage was even smaller for women than 
for men (Salekin, Trobst, & Krioukova, 2001). This 
is generally consistent with other estimates in the 
literature. 

In addition, there is controversy about using the 
PCL and revised versions of the instrument as diagnos- 
tic tools on which legal decisions are based. Although 
the PCL-R has an excellent inter-rater reliability when 
carried out in accordance with instructions (indicating 
that two raters using the PCL-R would tend to reach the 
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same conclusion), a lack of training and possible biases 
on the part of the clinician may contribute to disparities 
in scores. Slight differences in scores may account for 
differences in courts’ dispositions of these cases. 

For these reasons, expert testimony invoking psy- 
chopathy may be problematic. Expert testimony about 
an offender’s psychopathy or psychopathic traits (the 
preferred term for adolescents showing features of psy- 
chopathy) is associated with an increase in severity of 
the court’s disposition (Zinger & Forth, 1998). Poten- 
tial jurors were influenced in their decisions regarding 
juveniles by descriptions of antisocial behavior, psy- 
chopathic traits, and the colloquial use of the term psy- 
chopath (Boccaccini, Murrie, Clark, & Cornell, 2008). 
Research with juveniles suggests that the “antisocial 
behavior” label has a stronger effect than “psychopathic 
traits” on the judgments of juvenile probation officers, 
however (Murrie, Cornell, & McCoy, 2005). 

Furthermore, because the PCL depends partly on 
self-report, the information obtained may be inaccu- 
rate. As a safeguard against potentially erroneous infor- 
mation, the administrator must have access to collateral 
information to compare with information obtained 
from the examinee. Because the number of judicial 
decisions that rely on the PCL-R is considerable, the 
ongoing training efforts for this measure are particularly 
important. 

Yet another criticism of the use of these psychopa- 
thy assessment instruments in criminal proceedings 
revolves around their use in cases involving adolescent 
and female offenders. Although some evidence suggests 
that these instruments can be successfully used with 
female offenders (Nicholls, Ogloff, Brink, & Spidel, 
2005; Vitale & Newman, 2001) and male adolescents 
(Corrado, Vincent, Hart, & Cohen, 2004; Marsee, 
Silverthorn, & Frick, 2005), other evidence is more 
mixed. For example, one component of psychopathy 
(deficient affective experience) was related to aggression 
in female juveniles, but when victimization experience 
was taken into account, such deficient affect no longer 
showed an impact. PCL-Youth Version scores in this 
study were not predictive of future offending, while 
victimization experiences significantly increased the 
odds of re-offending (Odgers, Reppucci, & Moretti, 
2005). It appears presently that while psychopathy may 
have some applications with women (Kreis & Cooke, 
2012) and adolescents, there are important gender 
and developmental differences, respectively, that must 
be considered—and the application of psychopathy 
to these groups is not straightforward. While it is fair 
to say that these psychopathy assessment tools offer a 
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valuable way of assessing personal characteristics and 
history that are related to criminal offending by some 
offenders, there are other contributors as well. These 
include social influences, to which we now turn. 


Social-Psychological Theories 
of Crime 


Social—psychological explanations view crime as being 
learned through social interaction. Sometimes called 
social-process theories in order to draw attention to 
the processes by which an individual becomes a crim- 
inal, social—psychological theories fall into two subcat- 
egories: control theories and direct learning theories. 
Control theory assumes that people will behave anti- 
socially unless they learn, through a combination of 
inner controls and external constraints on behavior, not 
to offend. Learning theory stresses how individuals 
directly acquire specific criminal behaviors through dif 
ferent forms of learning. 


Control Theories. Control theories assume that peo- 
ple will behave antisocially unless they are trained not 
to by others (Conger, 1980). Young people are bonded 
to society at several levels. They differ in (1) the degree 
to which they are affected by the opinions and expec- 
tations of others, (2) the payoffs they receive for con- 
ventional behavior, and (3) the extent to which they 
subscribe to the prevailing norms. Some people never 
form emotional bonds with significant others, so they 
never internalize necessary controls over antisocial 
behavior. 

Reckless’s (1967) containment theory is an example 
of a control theory. Reckless proposed that it is largely 
external containment (i.e., social pressure and institu- 
tionalized rules) that controls crime. If a society is well 
integrated, has well-defined limits on behavior, encour- 
ages family discipline and supervision, and provides 
reinforcers for positive accomplishments, crime will be 
contained. But if these external controls weaken, con- 
trol of crime must depend on internal restraints, mainly 
an individual’s conscience. Thus, a positive self-concept 
becomes a protective factor against delinquency. Strong 
inner containment involves the ability to tolerate frus- 
tration, be motivated by long-term goals, resist distrac- 
tions, and find substitute satisfactions (Reckless, 1967). 

Containment theory is an “in-between” view, neither 
rigidly environmental nor entirely disposition-based. 
Containment accounts for the law-abiding individual 
in a high-crime environment. But this theory explains 
only a part of criminal behavior. It does not apply to 


crimes within groups that are organized around their 
commitment to deviant behavior. 

The British psychologist Eysenck (1964) proposed 
a related version of containment theory in which 
“heredity plays an important, and possibly a vital, part 
in predisposing a given individual to crime” (p. 55). 
Socialization practices then translate these innate ten- 
dencies into criminal acts. Socialization depends on 
two kinds of learning. First, operant learning explains 
how behavior is acquired and maintained by its con- 
sequences: Responses that are followed by rewards are 
strengthened, whereas responses followed by aversive 
events are weakened. Immediate consequences are 
more influential than delayed consequences. However, 
according to Eysenck (1964), in the real world the 
effects of punishment are usually “long delayed and 
uncertain [whereas] the acquisition of the desired object 
is immediate; therefore, although the acquisition and 
the pleasure derived from it may, on the whole, be less 
than the pain derived from the incarceration which ulti- 
mately follows, the time element very much favors the 
acquisition as compared with the deterrent effects of the 
incarceration” (p. 101). 

Because of punishment’s ineffectiveness, the 
restraint of antisocial behavior ultimately depends on 
a strong conscience, which develops through classical 
conditioning. Eysenck believed that conscience is con- 
ditioned through repeated, close pairings of a child’s 
undesirable behaviors with the prompt punishment of 
these behaviors. Conscience becomes an inner control 
that deters wrongdoing through the emotions of anxi- 


ety and guilt. 


Learning Theories. Learning theory focuses on how 
criminal behavior is learned. For example, Sutherland 
and Cressey (1974) proposed various explanations of 
criminal behavior, including the following: 


1. Criminal behavior is learned through interaction 
with other persons in a process of communication. 

2. When criminal behavior is learned, the learning 
includes (a) techniques of committing the crime, 
which are sometimes very complicated but at 
other times simple and (b) the specific direction of 
motives, drives, rationalizations, and attitudes. 

3. A person becomes delinquent because there are 
more examples favorable to violating the law than 
unfavorable to violating the law. 


Sutherland’s theory has been translated into the 
language of operant learning theory as developed by 
B. F. Skinner. According to differential association 
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reinforcement theory (Akers, Krohn, Lanz-Kaduce, 
& Radosevich, 1996), criminal behavior is acquired 
through operant conditioning and modeling. A per- 
son behaves criminally when reinforcement for such 
behavior is more frequent than punishment. Families, 
peer groups, and schools control most sources of rein- 
forcement and punishment and expose people to many 
behavioral models (Akers et al., 1996). 

Such theory attempts to explain crime in places where it 

would not necessarily be expected (e.g., among lawbreak- 
ers who grew up in affluent settings). But it has difficulty 
explaining impulsive violence, and it does not explain why 
certain individuals, even in the same family, have the dif- 
ferent associations they do. Why are some people more 
likely than others to form criminal associations? 
Social Learning Theory/Social Cognitive Theory. 
One answer comes from social learning theory. (The 
name of this theory was subsequently changed to “social 
cognitive theory” to reflect the enhanced emphasis on 
thinking.) Social cognitive theory acknowledges the 
importance of differential reinforcement for developing 
new behaviors, but it assigns more importance to cogni- 
tive factors and to observational or vicarious learning. 
Its chief proponent, Bandura (1986), observed that 
“most human behavior is learned by observation 
through modeling” (p. 47). Learning through model- 
ing is more efficient than learning through differen- 
tial reinforcement. Complex behaviors such as speech 
and driving a car require models from which to learn. 
In all likelihood, so does crime. Observational learn- 
ing depends on (1) attention to the important features 
of modeled behavior; (2) retention of these features in 
memory to guide later performance; (3) reproduction 
of the observed behaviors; and (4) reinforcement of per- 
formed behaviors, which determines whether they will 
be performed again. 

The most prominent attempt to apply social learn- 
ing theory to criminal behavior was made by Bandura 
(1973, 1986). The theory emphasizes modeling of 
aggression in three social contexts. 


1. Familial influences. Familial aggression assumes 
many forms, from child abuse at one extreme to 
aggressive parental attitudes and language at the 
other. It is in the arena of discipline, however, 
where children are exposed most often to vivid 
examples of coercion and aggression as a preferred 
style for resolving conflicts and asserting desires. 

2. Subcultural influences. Some environments and 
subcultures provide context that supports aggres- 
sion and an abundance of rewards for their most 
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combative members. “The highest rates of aggres- 
sive behavior are found in environments where 
aggressive models abound and where aggres- 
siveness is regarded as a highly valued attribute” 
(Bandura, 1976, p. 207). 

3. Symbolic models. The influence of symbolic mod- 
els on aggression has been attributed to the mass 
media, particularly Internet and television. A large 
number of studies have investigated the effects of 
televised violence on viewers, especially children. 


A longitudinal study, conducted over a 15-year 
period, suggests that there are significant long-term 
effects from watching violent television in childhood 
(Huesmann, Moise-Titus, Podolski, & Eron, 2003). 
Results from this study revealed a significant relation- 
ship between watching violence on television as chil- 
dren and aggressive behavior in adulthood. This pattern 
held for male and female participants, although the 
types of aggressive behavior differed. Males engaged in 
more overt aggression (e.g., domestic violence, phys- 
ical fights), whereas women engaged in more indi- 
rect aggression (e.g., traffic violations). Women who 
watched violent television as children were also four 
times more likely than other women to be victims of 
domestic violence. Furthermore, the study found that 
early exposure to violence on television significantly 
predicted aggression in adulthood regardless of the level 
of aggression the individual displayed in childhood. 

Researchers also hypothesized that viewing televi- 
sion violence in childhood can lead to other potentially 
harmful effects. For instance, children may become 
desensitized to the effects of violence (e.g., may care less 
about others’ feelings) or experience a heightened fear 
of victimization. Children younger than eight years old 
may be especially vulnerable to the effects of viewing 
violence because of their cognitive limitations in distin- 
guishing fantasy and cartoon violence from reality. Of 
more recent interest is the question of whether mov- 
ies and video games, which often feature much more 
graphic depictions of violence than those allowed on 
TV, exert stronger modeling effects on aggression. We 
describe a relevant case in Box 3.3. 

A recent review by a task force of the American Psy- 
chological Association on violent media (2015) drew 
a number of conclusions from the existing scientific 
evidence: 


a There is a consistent relationship between the use of 
violent video games, increases in aggression (behav- 
ior, thinking, and emotion), and decreases in proso- 
cial behavior and empathy. 
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= These are more than temporary effects. They occur 
in short-term laboratory studies and longer-term 
longitudinal observations. 

= These effects remain when other influences are sta- 
tistically controlled, but thus far only a small num- 
ber of studies has been conducted on this question. 

= Higher amounts of gaming experience are associated 
with higher levels of aggression and other problem- 
atic outcomes. 

= Most of the research has been conducted on individ- 
uals between age 14 and young adulthood. Also, lim- 
ited research is available on gender, race, ethnicity, or 
culture as influences—so conclusions are limited on 
the question of how these factors influence the rela- 
tionship between violent video game exposure and 
adverse outcomes. 


Social cognitive theory also points to several envi- 
ronmental cues that increase antisocial behavior. These 
“instigators” signal when it might be rewarding to 
behave antisocially (rather than risky to do so). One 
instigator is models: observing others and modeling 
their behavior can influence some, particularly when 
they have been frustrated or see the aggression as justi- 
fied. A second (related) instigator is prior aversive treat- 
ment. People often treat others the way they have been 
treated. A third is incentive inducements, which includes 
the anticipated rewards of misbehavior. Habitual 
offenders often overestimate their chances of succeeding 
in criminal acts and ignore the consequences of failing. 
A fourth is instructions, particularly from one in author- 
ity. Milgram’s (1963) famous study demonstrating 
widespread willingness to follow orders to inflict “pain” 
on another person is a good illustration. Although not 
a common feature of offending, this kind of influence 
may play a role in some hate crimes, in which the per- 
petrator believes he or she is doing the will of a religious 
or patriotic fanatic. A fifth is delusions and hallucina- 
tions: individuals occasionally respond aggressively to 
false beliefs or hallucinated commands that stem from 
severe mental illness. Finally, there is a strong, positive 
association between crime and alcohol or drug use, espe- 
cially for violent crime (Parker, 2004; Richardson & 
Budd, 2003). By depressing a person’s responsiveness 
to other cues that could inhibit impulsive or aggressive 
behavior, alcohol often leads to an increase in antisocial 
behavior even though it is not a stimulant. Drug use, by 
virtue of its cost and deviant status, also acts as a catalyst 
to or amplifier of criminality, especially property crime. 

According to social learning theorists, people also 
regulate their behavior through self-reinforcement. 


The Case of “Teenage | 50x 3.3 


Amusement,” a Murder, 


and a Video Game 


A 2006 report from the National Coalition for the 
Homeless noted a disturbing trend: there were 122 
attacks and 20 murders of homeless people in 2005, 
several of them by teenage perpetrators. According to 
the Coalition’s executive director Michael Stoops, “It’s 
disturbing to know that young people would literally 
kick someone when they're already down on their 
luck. We recognize that this isn’t every teenager, but 
for some this passes as amusement.” 

Three teenage perpetrators from Milwaukee— 
16-year-old Luis Oyola, 17-year-old Andrew Ihrcke, 
and 15-year-old Nathan Moore—claimed that killing 
Rex Baum was never part of their plan. But the trio, 
who had been drinking with Baum at his campsite, 
suddenly began punching and kicking the 49-year- 
old man and then hurled anything they could find— 
rocks, bricks, even a barbeque grill, at the hapless 
victim. After smearing him with feces, cutting him, 
and bragging about their actions, they were arrested. 
One of the teens told police that killing “the bum” 
reminded him of playing the violent video game 
“Bumfights,” which depicts homeless people pum- 
meling each other to make a few bucks. 


CRITICAL THOUGHT QUESTIONS 


What are your hypotheses about the influences on 
the three adolescents who viciously attacked and 
killed Rex Baum? 


Individuals who derive pleasure, pride, revenge, or self- 
worth from an ability to harm or “con” others enjoy an 
almost sensual pleasure in the way criminal behavior 
“feels” (Katz, 1988). Conversely, people will discontinue 
conduct that results in self-criticism and self-contempt. 

People can also learn to exempt themselves from 
their own conscience after behaving antisocially. These 
tactics of “self-exoneration” assume many forms: min- 
imizing the seriousness of one’s acts by pointing to 
more serious offenses by others, justifying aggression 
by appealing to higher values, displacing the responsi- 
bility for misbehavior onto a higher authority, blaming 
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victims for their misfortune, diffusing responsibility 
for wrongdoing, dehumanizing victims so that they are 
stripped of sympathetic qualities, and underestimating 
the damage inflicted by one’s actions. 

The major strength of social learning theory is that 

it explains how specific patterns of criminal offending 
are developed by individuals. A second strength is that 
the theory applies to a wide range of crimes. The major 
limitation of social learning theory is that little empir- 
ical evidence indicates that real-life crime is learned 
according to behavioral principles. Most of the data 
come from laboratory research where the experimental 
setting nullifies all the legal and social sanctions that 
actual offenders must risk incurring. A second problem 
is that the theory does not explain why some people 
fall prey to “bad” learning experiences and others resist 
them. Learning might be a necessary ingredient for 
criminality, but probably not a sufficient one. Individ- 
ual differences in the way people respond to reinforce- 
ment need to be considered. The theory we review 
next does so. 
Multiple-Component Learning Theory. Some theorists 
have integrated several learning processes into com- 
prehensive, learning-based explanations of criminality 
(e.g., Feldman, 1977). The most influential and contro- 
versial multiple-component learning theory is Wilson 
and Herrnstein’s (1985) book Crime and Human 
Nature. Wilson and Herrnstein begin by observing that 
criminal and noncriminal behavior have both gains and 
losses. Gains from committing crime include revenge, 
excitement, and peer approval. Gains associated with 
not committing crime include avoiding punishment 
and having a clear conscience. Whether a crime is com- 
mitted depends, in part, on the net ratio of gains and 
losses for criminal and noncriminal behavior. If the 
ratio for committing a crime exceeds the ratio for not 
committing it, the likelihood of the crime being com- 
mitted increases. 

Wilson and Herrnstein argued that several individ- 
ual differences influence these ratios and determine 
whether an individual is likely to commit a crime. Like 
Eysenck, they proposed that individuals differ in the 
ease with which they learn to associate, through classical 
conditioning, negative emotions with misbehaviors and 
positive emotions with proper behaviors. These con- 
ditioned responses are the building blocks of a strong 
conscience that enhances the gains of not offending and 
the losses associated with crime. 

Another important factor is what Wilson and 
Herrnstein called time discounting. All reinforcers 
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lose strength as they become more removed from 
a behavior, but people differ in their ability to delay 
gratification and obtain reinforcement from potential 
long-term gains. More impulsive persons have greater 
difficulty deriving benefits from distant reinforcers. 
Time discounting is important for understanding 
crime because the gains associated with crime (e.g., 
revenge, money) accrue immediately, whereas the 
losses from such behavior (e.g., punishment) occur 
later, if at all. Thus, for impulsive persons, the ratio of 
gains to losses shifts in a direction that favors criminal 
behavior. 

Another major component in Wilson and Herrnstein’s 
theory is a set of constitutional factors, including gen- 
der, intelligence, variations in physiological arousal, and 
impulsivity, all of which combine to make some persons 
more attracted to wrongdoing and less deterred by the 
potential aversive consequences of crime. 

Of several social factors linked to criminal behavior, 
Wilson and Herrnstein believe that family influences 
and early school experiences are the most important. 
Families that foster (1) attachment of children to their 
parents; (2) longer time horizons, where children con- 
sider the distant consequences of their behavior; and 
(3) strong consciences about misbehavior will go far in 
counteracting criminal predispositions. 

Research on parenting practices and the quality of 
the parent-child relationship underscores the relevance 
of familial interaction to childhood delinquency. Find- 
ings from a qualitative study with juvenile offenders 
and their parents revealed that their family interactions 
featured poor communication and high levels of con- 
flict between children and parents. These interactions 
were associated with children’s perceptions of lack 
of parental concern and warmth (Madden-Derdich, 
Leonard, & Gunnell, 2002). In addition, an intergen- 
erational study examining the effect of parenting styles 
on antisocial behavioral patterns across generations 
suggests that familial interactions have far-reaching 
implications: parental conflict and highly demanding, 
unresponsive parents were related to childhood behay- 
ioral problems in two successive generations (Smith & 
Farrington, 2004). 

The remedies to these harmful patterns involve 
warm supportiveness combined with consistent 
enforcement of clear rules for proper behavior. Unfor- 
tunately, individuals whose parents were demand- 
ing, unresponsive, and high in conflict are not likely 
to become parents who are warm, supportive, and 
consistent in their enforcement of rules. Therefore, 
many at-risk children face the double whammy of 
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problematic predispositions coupled with inadequate 
parental control and support. 

Biological factors interact with family problems 
and early school experiences to further increase the 
risks of poorly controlled behavior. Not only are 
impulsive, poorly socialized children of lower intelli- 
gence more directly at risk for criminality, but their 
interactions with cold, indifferent schools that do not 
facilitate educational success can further discourage 
them from embracing traditional social conformity. 
Consistent with this part of the theory is a long line 
of research studies showing that children officially 
diagnosed with early conduct problems and/or atten- 
tion deficit/hyperactivity disorder face a heightened 
likelihood of becoming adult offenders (Slobogin & 
Fondacoro, 2011). 

Because they took hereditary and biological factors 
seriously, Wilson and Herrnstein have come under 
heavy fire from critics who portray their theory as purely 
genetic. It is not. Instead, it is a theory that restores psy- 
chological factors (some heritable, some not) and family 
interaction variables to a place of importance in crimi- 
nology, which for decades was dominated by sociologi- 
cal concepts. 


Social Labeling Theory. The most extreme ver- 
sion of a social—psychological theory of crime is the 
social labeling perspective. Its emergence as an expla- 
nation reflects frustration about the inability of prior 
approaches to provide comprehensive explanations and 
a shift in emphasis from why people commit crimes 
to why some people are labeled “criminals” (Sheley, 
1985). 

The basic assumption of social labeling theory is that 
that society assigns labels to certain acts, which leads 
to the perception of deviance. Deviance is not simply 
based on the quality of the act; rather, it stems also from 
an act’s consequences in the form of society’s official 
reactions to it. Social labeling theory makes a distinc- 
tion between primary deviance, or the criminal’s actual 
behavior, and secondary deviance, or society's reaction 
to the offensive conduct (Lemert, 1951, 1972). With 
regard to primary deviance, offenders often rationalize 
their behavior as a temporary mistake, or they see it 
as part of a socially acceptable role (Lilly et al., 1989). 
Whether or not that self-assessment is accurate, second- 
ary deviance serves to brand them with a more perma- 
nent “criminal” stigma. 

One illustration of social labeling is the allegation 
that police use racial profiling as a basis for making 
a disproportionate number of traffic stops of minority 


motorists, particularly African Americans. Police offi- 
cials have sometimes justified such practice as a tool 
for catching drug traffickers, but arresting motorists for 
“driving while black” as a pretext for additional crimi- 
nal investigations clearly raises the risk of harmful and 
inappropriate labeling, to say nothing of its discrim- 
inatory impact. The outcry over racial profiling has 
resulted in a call for federal legislation that would pro- 
hibit the practice and has led to litigation. This is also 
the kind of behavior that leads Black citizens to perceive 
that they are being singled out unfairly, with sometimes 
fatal consequences, leading to protests such as “Black 
Lives Matter” and eroding the trust between citizens 
and police that is so important for citizens to feel safe 
and police to perceive that they can do their jobs effec- 
tively. The main point of the social labeling theory is 
that the stigma of being branded a deviant can create a 
self-fulfilling prophecy (Merton, 1968). Even those for- 
mer inmates who seek an honest life in a law-abiding 
society are spurned by prospective employers and by 
their families and are labeled “ex-cons.” Frustrated in 
their efforts to make good, they may adopt this label 
and “live up to” its negative connotations by engaging 
in further lawbreaking (Irwin, 1970). According to this 
perspective, the criminal justice system produces much 
of the deviance it is intended to correct. 

The social labeling approach raises our awareness 
about the difficulties offenders face in returning to 
society. It reminds us that some lawbreakers (e.g., those 
who live in crime-ridden neighborhoods where the 
police patrol often) are more likely to be caught and 
“criminalized” than are others. But the social labeling 
approach does not explain most criminal behavior. Nor 
is it favored as a serious explanation for criminal offend- 
ing in the 21st century. Primary deviance (i.e., a law 
violation in the first place) usually has to occur before 
secondary deviance takes its toll, and many lawbreakers 
develop a life of crime before ever being apprehended. 
Behavioral differences between people exist and persist, 
whatever we call them. 


Integration of Theories of Crime 


Where do all these theories leave us? Do any of them 
offer a convincing explanation of crime? Do they sug- 
gest how we should intervene to prevent or reduce 
crime? Although many commentators decry the lack 
of a convincing theory of crime, knowledge about 
the causes of serious crime has accumulated and now 
provides certain well-supported explanations for how 
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repeated, violent criminality develops. Many serious 
offenders are extraordinarily versatile, with careers that 
include violent behavior, property offenses, vandalism, 
and substance abuse. 

One implication of the discussion in this section is 
that individuals travel several causal pathways to different 
brands of criminality. No single variable causes all crime, 
just as no one agent causes all fevers or all upset stomachs. 
However, several causal factors are associated reliably with 
many types of criminality. Any one of these factors may 
sometimes be a sufficient explanation for some type of 
criminal behavior, but more often they act in concert to 
produce criminality. Our attempt to integrate these vari- 
ous factors (see Figure 3.1) emphasizes four contributors 
to crime that occur in a developmental sequence. 

Our model emphasizes what we believe are the vari- 
ables best supported by criminological research as causal 
factors in crime: 


1. Antecedent conditions. Chances of repeated offend- 
ing are increased by biological, psychological, and 
environmental antecedents that make it easier for 
certain individuals to learn to behave criminally 
and easier for this learning to occur in specific set- 
tings. The leading candidates for biological risk are 
genetic inheritance, neurochemical abnormalities, 
brain dysfunction, and autonomic nervous system 
irregularities. 

Psychological variables enhancing risk of 
offending include poor social skills; lower ver- 
bal intelligence; personality traits of irritability, 
impulsiveness, callousness, and low empathy; and 
deficiencies in inner restraint (or conscience) leave 
some people with attitudes, thinking, and motiva- 
tions that encourage antisocial behavior—and also 
render them relatively immune to negative conse- 
quences for misconduct. These psychological fac- 
tors may accompany biological risks or may convey 
their own independent vulnerability to crime. 

Finally, certain environments are rife with opportu- 
nities and temptations for crime and help translate bio- 
logical or psychological predispositions toward criminal 
behavior into ever-stronger antisocial tendencies. Such 
environments function this way because of social 
impoverishment and disorganization, fundamental 
economic inequalities, a tradition of tolerating (or even 
encouraging) crime, social dissension and strife, and an 
abundance of inviting targets and easy victims of crime. 
Such environments promote offending in those who 
have a propensity toward crime (Wikstrom, Ceccato, 
Hardie, & Treiber, 2010). 
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ANTECEDENT CONDITIONS 
Biological Precursors Psychological Predispositions Environmental Factors 
© genetic transmission ¢ lower IQ (particularly verbal) e lower SES origins 
e diminished ANS arousal and e Impulsivity e family psychopathology 
responsivity e lower empathy and and/or substance abuse 
e dysregulation of conscience development e family criminality 
neurotransmitters 7" ¢ psychopathic characteristics [| © inconsistent/bad discipline 
e brain injury e difficult temperaments e neighborhoods high in crime, 
e elevated testosterone e deficient problem solving disorganization, physical 
decay, criminal opportunities, 
and substance abuse 


EARLY — 4 i 

INDICATORS Childhood Precursors to 
Crime and Violence 

¢ conduct disorder 

e rule breaking at home and school 

¢ oppositional defiance disorder 

¢ early aggression 

¢ poor emotional regulation 

e ineffective discipline by parents 


= 


DEVELOPMENTAL 
PROCESSES 


Intensification of Prosocial/Nonviolent Behavior 
¢ school achievement 

¢ bonding to family and social conventions 

© association with nondeviant/ 

nonaggressive peers 


Intensification of Criminal/Violent Behavior 
e school failure 
¢ hostile attribution 
e association with deviant/aggressive peers 
e reinforcement of deviant/aggressive behavior 
e substance abuse 
© occupational failures 
¢ media influences 


MAINTENANCE 
VARIABLES 


f y 


Continued Offending and Violence Continued Prosocial Behavior 
e reinforcement patterns ¢ reinforcement patterns 
¢ environments rich in opportunities ° occupational achievement 
to offend ¢ commitment to meaningful 
e association with deviant peers relationship 


e law enforcement patterns 
e social labeling 
e social and economic deprivation 


FIGURE 3.1 An Integrated model for explaining repeated crime 
Note: Thick arrows indicate probable paths; thin arrows indicate less likely paths. 
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Within family environments, high levels of 

mental disorders, criminality, parental absentee- 
ism, and substance abuse also lead to more vio- 
lence. These links may be forged through any 
of several factors: genetic influence, modeling, 
increased hostility against a constant backdrop 
of harsh living conditions, disturbed attachments 
with parents, or lax or overly punitive discipline 
that does not teach youngsters how to control 
behavior. Research suggests that early exposure to 
harsh family living conditions can aggravate some 
of the biological factors that contribute to aggres- 
sion, such as a child’s physical and emotional 
reactions to threat (Barnow, Lucht, & Freyberger, 
2001; Gallagher, 1996; Zelechoski, 2016). 
Early indicators. Repetitive antisocial conduct can 
be stable over time. Aggressive children often grow 
up to be aggressive adults, and the precedents 
for adult violence and substance abuse are often 
manifested as aggression in pre-school and ele- 
mentary school children (Asendorpf, Denissen, & 
van Aken, 2008; Temcheff et al., 2008). Although 
there are tests that can identify youth who are at 
elevated risk for behavioral problems, it remains 
difficult to predict whether these individuals will 
commit serious, violent acts later in life (Sprague & 
Walker, 2000). Relatively few at-risk youth 
commit serious, violent offenses, but many dis- 
play major long-term adjustment problems. For 
instance, youth identified as “at risk” in childhood 
may experience drug and alcohol abuse, domestic 
and child abuse, divorce or multiple relationships, 
employment problems, mental health problems, 
dependence on social services, and involvement 
in less-serious crimes (Obiakor, Merhing, & 
Schwenn, 1997). 

Although not all chronic offenders were violent 
children, many repetitively aggressive adults began 
to exhibit that pattern early. In fact, most psychol- 
ogists who study aggression believe that severe 
antisocial behavior in adulthood is nearly always 
preceded by antisocial behavior in childhood. 
These early indicators include officially diagnosed 
conduct disorder, oppositional defiant disorder, and 
attention deficit/hyperactivity disorder (Goldstein, 
Grant, Ruan, Smith, & Saha, 2006; Temcheff 
et al., 2008). Developmental models have enhanced 
our understanding of the onset and maintenance 
of antisocial behavior. For instance, one model 
suggests two subtypes of adolescent offenders: 
those who display behavioral problems later in 
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adolescence and desist in early adulthood, and 
the relatively smaller group who display conduct- 
disordered behaviors earlier in adolescence that 
persist into adulthood. Adolescent offenders in the 
latter group are more likely to develop antisocial 
personality disorder than those in the former group. 

Another model suggests that early emergence 
of conduct-disordered behavior that is displayed 
across multiple and diverse settings may predict 
the development of antisocial personality dis- 
order in adulthood. One study found that early 
indicators of a diagnosis of antisocial personality 
disorder included a formal diagnosis of conduct 
disorder by age 10, participation in frequent and 
varied conduct-disordered behavior at an early 
age, and significant drug use in childhood or early 
adolescence (Myers, Stewart, & Brown, 1998). 
Recent reviews show that most children and ado- 
lescents who are involved in offending stop some- 
time in their teenage years or early 20s, but some 
persist into adulthood (Russell & Odgers, 2016; 
Woolard & Fountain, 2016). These are the indi- 
viduals who are much more likely to be diagnosed 
with antisocial personality disorder, and who con- 
tinue to be at risk for criminal offending well into 
their adulthood. 

The “Pathways to Desistance” study followed 
1,354 serious juvenile offenders over a seven-year 
period following their enrollment in the study 
between 2000 and 2003. It featured multiple 
sources of information (self-report, family and 
friends’ collateral report, and official records) 
and follow-up at regular interviews. Among their 
important findings are: (1) about 9% of youth 
continued in serious offending; 15% reduced their 
level of offending but continued, and the remain- 
der desisted; (2) substance abuse is a strong risk 
factor, even for nondrug offending; (3) quality 
services reduce rearrest rate; (4) initial offense is 
a poor predictor of reoffending risk; (5) increas- 
ing the duration of community-based supervision 
reduces risk, while harsh punishment increases it; 
and (6) fair, respectful contact with police reduces 
risk (Mulvey, 2011). 

Long-term longitudinal studies have demon- 
strated that aggression in childhood predicts vio- 
lence in adulthood—particularly in the subgroup 
of individuals who persist in aggression and offend- 
ing throughout the lifespan. Huesmann, Eron, and 
Yarmel (1987) measured aggression in childhood 
and tracked the boys and girls for 22 years. They 
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found that aggression began to crystallize around 
the age of eight and remained stable into adult- 
hood (Eron, 1990; Huesmann, Eron, Lefkowitz, 
& Walder, 1984). Aggressive boys turned into 
men who were more likely to commit serious 
crimes, abuse their spouses, and drive while intox- 
icated. Aggressive girls turned into women who 
were more likely to punish their children harshly. 
Another 19-year longitudinal study (Asendorpf, 
Denissen, & van Aken, 2008) followed inhib- 
ited and aggressive preschool children into young 
adulthood. As adults, inhibited boys and girls were 
delayed in establishing a first stable partnership 
and finding a first full-time job. However, only the 
most inhibited children (upper 8%) showed inter- 
nalizing problems such as self-rated inhibition. 
Aggressive boys showed more conduct problems, 
were educational and occupational underachiev- 
ers, and showed a higher delinquency rate than 
those rated as nonaggressive as children, even 
after controlling for gender and socioeconomic 
status. In a New Zealand cohort followed from 
birth, 11% of males followed a trajectory of per- 
sistent aggression between the ages of 7 and 15 
(Odgers et al., 2008). Among high-risk and all- 
offender samples, highly stable subgroups com- 
posed of those who persist in offending have been 
identified (Connell, Klostermann, & Dishion, 
2012; Miller, Malone, & Dodge, 2010). 
Developmental processes. Whether early indica- 
tors of criminal offending harden into patterns of 
repeated adult crime or soften into prosocial non- 
violent conduct depends on several developmen- 
tal processes. These processes occur in families, 
schools, peer groups, and the media—and in the 
thinking of the youth themselves. 

Delinquency is often associated with poor school 
achievement. Grades in school begin to predict 
delinquency around age 15. As adolescent youth 
fall further and further behind in school, they have 
fewer and fewer opportunities or reasons to stay 
bonded to school and to strive for academic success 
(Hoge, 2016). School failure seems to narrow the 
options for prosocial behavior because it decreases 
the chances of employability and job success. Mod- 
eling and peer pressure also promote criminality. 
Crime increases when peers support it, as is some- 
times the case in the criminal justice system itself 
when, by virtue of its official processing of offend- 
ers, “beginning” criminals are thrown together with 
more serious offenders. Furthermore, the more 
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delinquent friends a youth has, the more likely he 
or she is to behave criminally—at least until age 20 
(Monahan, Steinberg, & Cauffman, 2009). 

Other research suggests that the association 
between delinquency and negative peer influ- 
ences may be even more complex than previously 
thought. One study found that poor parental 
monitoring and supervision, as well as increased 
social stress and poor social skills, affected the rela- 
tionship between adolescents’ delinquent behavior 
and negative peer affiliation (Kimonis, Frick, & 
Barry, 2004). On the basis of these findings, the 
authors concluded that intervening with training 
in parenting skills and social skills, specifically 
encouraging more parental involvement and mon- 
itoring of their child’s behavior, may be especially 
important in reducing negative peer affiliation and 
decreasing delinquency. 

Modeling influences can also be mediated 
through the media. One investigator (Murray, 
2008) noted that 50 years of research strongly sug- 
gested a relationship between TV violence and the 
increase in aggressive attitudes, values, and behav- 
iors among children. A more recent Task Force 
report (APA, 2015) suggests a similar relation- 
ship between violent video games and aggression. 
These changes may be mediated by neurological 
changes in children who view frequent TV vio- 
lence or engage in frequent violent gaming. It 
is, of course, difficult to know whether there is 
a causal relationship between such TV, gaming, 
and other media violence and aggressive behavior. 
What makes this even more difficult is that most 
of the studies in this area are surveys, rather than 
controlled experiments. But other investigators 
(Glymour, Glymour, & Glymour, 2008) consid- 
ered these difficulties and concluded, in light of 
the existing evidence, that there is likely (but not 
certainly) a causal relationship between exposure 
to TV violence and subsequent adult aggression, 
consistent with the conclusions about violent gam- 
ing and subsequent aggressive attitudes and behav- 
ior (APA, 2015). Despite the growing evidence 
of this linkage, it is not clear that U.S. courts will 
intervene to reduce the violence on television or 
in gaming. For instance, the U.S. Supreme Court 
overturned a California law banning the sale of 
violent video games to children on First Amend- 
ment grounds, protecting the free speech rights of 
video game makers (Brown v. Entertainment Mer- 
chants Association, 2011). 


Another intensifier of aggression is alcohol and 
substance abuse (Snyder & Sickmund, 2006). 
Numerous mechanisms could account for the ten- 
dency for substance abuse to lead to more crime. 
Alcohol is a depressant, so it might suppress the 
ability of certain areas of the brain to inhibit behay- 
ior effectively. The more time a youth spends abus- 
ing drugs and alcohol, the less time he or she has 
for prosocial, academic activities. Substance abuse 
typically results in more associations with devi- 
ant peers, thereby increasing the opportunities for 
antisocial behavior to be reinforced. Repeated sub- 
stance abuse during adolescence serves as one more 
“trap” that shuts off many youngsters’ options for 
prosocial behavior. These limits, in turn, increase 
the reinforcing potential of antisocial conduct. 

Unfortunately, these developmental processes 
tend to compound one another. The impulsive, 
low-IQ child is more likely to fail at school. School 
dropouts increasingly associate with antisocial peers. 
Parents who fail to monitor and sanction their chil- 
dren when they misbehave tend not to show as 
much concern about what movies their children 
watch or what video games they play. Finally, early 
conduct and academic problems are strongly related 
to later substance abuse. When it comes to crime, 
at-risk youth have multiple influences that can 
interact to push them toward offending. 
Maintenance factors. Violent offending can become 
an entrenched way of life when one or more of the 
following maintenance factors are in place: The 
short-run positive payoffs for offending are stron- 
ger and more probable than the long-term risks 
of apprehension and punishment. The person 
lives in environments that are rich in opportuni- 
ties for offending and low in the chances of being 
detected. As a result of the inevitable arrests and 
incarcerations that repeat offenders experience, 
their associations with aggressive peers increase, 
just as contacts with law-abiding citizens decrease. 
As the long-run consequence of many earlier 
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estrangements from conventional norms and val- 
ues, delinquents begin to feel growing resentment 
and indifference for social rules. These mainte- 
nance factors do not cause crime so much as solid- 
ify it. Once they start to work their influence, the 
battle is often already lost, because criminal con- 
duct has become a part of a person’s identity. 

An implication of our integrative model is that 
preventing crime might be a better way of fighting 
the “crime problem” than rehabilitating criminals. 
Certainly, with the help of treatment programs 
that strengthen their social skills, build better 
cognitive controls, model prosocial behavior, and 
reinforce law-abiding conduct, some people can 
“turn around” a life of violent offending (Andrews 
& Bonta, 2006). But however promising the rates 
of “success” in correctional rehabilitation might 
eventually become, it is still likely that some who 
are arrested and incarcerated will continue to 
offend throughout their lives. 

This should not be surprising. After a pro- 
tracted history of learning antisocial behavior, 
rejecting prosocial behavior, and facing closed 
doors to legitimate opportunity, repeat offenders 
will not yield easily to attempts to suppress crim- 
inal conduct. That is why prevention becomes 
so important. If most at-risk youth can be reli- 
ably identified, we can then intervene in multiple 
areas—with individuals, families, schools, peer 
groups, and neighborhoods—to interrupt those 
processes that eventually ensnare youth into anti- 
social lifestyles. Brought about by adverse envi- 
ronments and the decisions of youth themselves, 
these processes include experimenting with alco- 
hol and drugs, learning from violent media and 
subcultures, dropping out of school, failing at 
legitimate employment, and associating with oth- 
ers who break the law. These are the pathways to 
deviance that must be blocked early—before they 
become too well traveled—for meaningful change 
to occur. 
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Summary 


1. 


Theories of crime can be grouped into four cat- 
egories. What are they? The most common theo- 
ries can be classified into four groups: sociological, 
biological, psychological, and social—psychological. 


criminal behavior, but the mechanisms through 
which this influence is exerted are unclear. The 
most likely candidates involve neurotransmit- 
ters, such as serotonin, and certain subcorti- 
cal and cortical brain structures, particularly 


2. Among sociological explanations of crime, how an a ; 
g & me : Ls the prefrontal cortex, which is responsible for 
does the subcultural explanation differ from the de : atau ; 
: monitoring behavioral inhibition, planning, 
structural explanation? The structural explana- i . ae 
: : . : ; and decision-making. A more specific prospect 
tion for crime emphasizes chronic barriers to con- : : : 
: ; involves a mutation on the X chromosome in 
ventional success that certain people face; these ‘ . sik es 
aes ; the gene coding for MAO-A, in combination 
barriers include cultural and language differences, . . 
: ; oe with maltreatment as a child. 
financial hardships, and limited access to those 
resources crucial to upward mobility. In contrast, 4. What psychological factors have been advanced 
the subcultural explanation proposes that cer- to explain crime? Psychological theories of crimi- 
tain groups, such as gangs, adhere to norms that nal behavior emphasize criminal thinking patterns 
conflict with the values of others in society and or a personality disorder such as psychopathy. 
encourage criminal conduct. : F ; ; 
8 5. How do social-psychological theories view 
3. What is emphasized in biological theories of crime? Social—psychological theories view criminal 
crime? Both genetic and physiological factors behavior as a learned response resulting from clas- 
are emphasized in biological explanations of sical conditioning, reinforcement, observation or 
criminal behavior. Hereditary factors influence modeling, and social labeling. 
Key Terms 
anomie differential association proportionality sociological theories 
antisocial personality reinforcement theory proportionality (of crime) 
disorder dizygotic twins psychological theories stimulation-seeking 
biological theories of executive function (of crime) theory 
crime extroversion psychopathy structural explanations 
classical conditioning forensic psychology psychoticism subcultural explanations 
classical school of learning theory racial profiling threat assessment 


criminology trauma 


monozygotic twins secondary deviance 


concordance rate vicarious learning 


neuroticism social cognitive theory 


containment theory 


operant learning social labeling theory 


control theory 


positivist school of social learning theory 


correctional psychology criminology 


social—psychological 
theory (of crime) 


criminology primary deviance 
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Psychology of Police 


BOX 4.1: The Case of Rodney King: Videotaped Police 
Brutality? 


The Interview 
Situational Tests 


Psychological Tests 


Interactions with Mentally III Citizens 


Domestic Disturbances 


Hostage Negotiation and Terrorism 


BOX 4.2 Body Armor, Automatic Weapons, and the 
North Hollywood Shootout 


BOX 4.3: The Case of Edward Garner and Limits on the 
Use of Deadly Force 


Building Trust and Legitimacy 

Policy and Oversight 

Technology and Social Media 

Community Policing and Crime Reduction 
Training and Education 

Officer Wellness and Safety 


72 CHAPTER4 Psychology of Police 


ORIENTING QUESTIONS 


1. What is the role of the police in our society? 


2. What procedures are used to select police? 


3. How has the training of police officers expanded 
into new areas? 

4. Describe the different activities of the police. Is law 
enforcement central? 


n any survey of public concerns, “crime” is usually 
near the top. This ranking stems from the nature of 
crime in our country, as well as from the fear that 
crime typically instills. It is true, of course, that crime 
in the United States has been decreasing for the last two 
decades. The rates of criminal offending in the United 
States for violent crime (crimes involving direct contact 
with people, such as homicide, assault, sexual assault, 
and robbery) and property crime (crimes involving 
many kinds of theft, but without direct contact with 
people, such as burglary and motor vehicle theft) have 
been dropping consistently and strongly over the last 
20 years. In 2015, the rate of violent crime was 58% of 
its level in 1996 and the rate of property crime was 56% 
of its 1996 rate. During this 20-year period, there were 
only four years in which the rate of violent crime did 
not decrease from its previous year’s rate, and two years 
in which the property crime rate did not go down (FBI, 
2015). The trend toward a lower crime rate is certainly 
encouraging (and at odds with the frequently cited view 
that crime in the United States is increasing). Despite 
such progress, however, the annual economic impact 
of crime (whether measured in lost cash, damaged 
property, medical expenses, emotional trauma, or lost 
income due to injuries) amounts to billions of dollars. 
The road from reporting a crime to convicting and 
punishing an offender can be long and tortuous, but 
in most cases, the police are the officials in the crim- 
inal justice system with whom citizens have the most 
contact. The police must confront criminal activities 
face to face, and we expect them to keep our streets safe 
and our homes secure. They are the “thin blue line” that 
stands between the law-abiding citizen and public dis- 
order. The visibility of the police is heightened by the 
uniforms they wear, the weapons they carry, and the 
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5. What stressors do the police face? 
What is the relationship between the police and the 
communities they serve? 


7. What is the future of policing in the United States 
in the 21st century? 


special powers they are given. This visibility makes the 
police convenient targets for the public’s frustrations 
with the criminal justice system. At the same time, 
many people place enormous trust in the police, and 
police are the first people whom most citizens call in 
emergencies. Consequently, there are conflicting atti- 
tudes held by many within our society about the police. 
Some seek protection at all costs; others resist police 
intrusion and seek to avoid the police; most strike some 
kind of balance. 

Police are responsible for a complex set of tasks in 
the criminal justice system. To succeed at their jobs, 
street officers must combine physical prowess, percep- 
tual acuity, interpersonal sensitivity, and careful dis- 
cretion. They need to make quick judgments about 
all sorts of human behavior, often under very stressful 
conditions. They should be well versed in the law and 
should have at least some familiarity with the social sci- 
ences. Despite the complexity of these demands, police 
are often overworked and underappreciated. These fac- 
tors, along with the job pressures they face, the criminal 
offenders they encounter, and the isolated conditions in 
which they often work, can make officers susceptible to 
bribery, corruption, and abuses of power. 

When we consider the police from a psychologi- 
cal perspective, we encounter various dilemmas. Law 
enforcement in a democratic society must strike a bal- 
ance: protecting citizens through crime prevention and 
investigation while simultaneously respecting consti- 
tutional rights. Police officers investigate crime, but 
they must also make arrests and maintain an image of 
stability in society. Operating within this balance can 
be very difficult, particularly when domestic terrorism, 
cybercrime, and other relatively recent challenges are 
added to the traditional kinds of criminal offending. 


But when this balance is not achieved, either effective 
crime control or civil liberties/criminal rights can suffer. 
When police are perceived as treating citizens of racial, 
ethnic, or cultural minority status unfairly, then public 
trust is eroded—making it more difficult for both citi- 
zens and police to achieve that balance in which rights 
are respected but crime is prevented and offenders 
apprehended. 

Another conflict arises when social scientists question 
the validity of techniques that the police often use, such 
as lineup identifications and lie detector tests. Last, but of 
great importance to the police, is the dilemma of equality 
versus discretion. Related to the issue of trust and fairness, 
this dilemma raises important questions. When should 
an arrest be made, and when should only a warning be 
issued? How much force can legitimately be used in an 
arrest? Should all suspects be treated the same way? @ 


Selection of Police Officers 


One purpose of this chapter is to examine the police 
officer from a psychological perspective. How are police 
officers selected? Do the selection criteria work? Do 
police officers share certain personality characteristics? 


Selection of Police Officers 73 


How are the police trained, and does training improve 
their performance on the job? Can the police officer’s 
image in the community be improved? 

These questions have taken on a special urgency 
since the 1990s as a result of highly publicized cases 
in which police officers had brutally beaten suspects 
in their custody, or used lethal force in encountering 
a suspect. Many of these cases involved White officers 
attacking Black citizens, raising the possibility that 
racial bias was a motive. 

Beginning with the prosecution of the Los Angeles 
police officers who were videotaped beating Rodney 
King (described in Box 4.1), which was followed by 
other, similar incidents, concerns have grown over 
police behavior. For instance, in June 2004, videotapes 
showed Stanley Miller, a suspect in an auto theft, appar- 
ently trying to surrender while Los Angeles officers 
tackled him and began kicking and repeatedly hitting 
him in the head (CNN, 2004). 

Similar incidents were reported in several cities 
throughout the country, including Detroit, New York, 
Louisville, Pittsburgh, and Miami. There was heated 
national debate over the relationship between minorities 
and the police in the wake of the assault against Abner 
Louima, the Haitian immigrant who was beaten and 


The Case of Rodney King: Videotaped Police Brutality? eseaity 


In March 1991, police chased a Black motorist who 
they alleged was speeding through a Los Angeles suburb 
in his 1988 Hyundai. As the unarmed man emerged 
from his car, a police officer felled him with a blast 
from a 50,000-volt stun gun, and three patrolmen pro- 
ceeded to beat and kick him while a police helicopter 
hovered overhead. As a result of this attack, which was 
witnessed by at least 11 other police onlookers, Rodney 
King—a 25-year-old man who, it was later learned, was 
on parole—lay seriously injured with multiple skull 
fractures, a broken ankle, a cracked cheekbone, and 
several internal injuries. 

One special feature of this attack was that a nearby 
citizen captured the entire episode on his video cam- 
era; within hours, the tape of this terrifying beating 
was played across the country on network news pro- 
grams. Soon thereafter, local, state, and federal agencies 


launched investigations into the beating and into the 
entire Los Angeles Police Department. Three of the four 
officers who were charged with beating King were ini- 
tially acquitted of all criminal charges, an outcome that 
shocked millions of Americans. But in a second trial, 
brought in federal court, two of the officers were found 
guilty of depriving King of his civil rights and were sen- 
tenced to prison. King was awarded $3.8 million in a 
civil case and used part of this money to start a record 
label. He was arrested and imprisoned several times after 
that and died in 2012. 


CRITICAL THOUGHT QUESTION 


What are the advantages and disadvantages of using 
physical force in apprehending offenders? 
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sodomized with a bathroom plunger by New York City 
police officer Justin Volpe as a second officer, Charles 
Schwarz, held Louima down. After Volpe pled guilty, a 
federal jury convicted Schwarz of conspiracy to sodom- 
ize and of violating Louima’s civil rights, but it acquit- 
ted three other officers who had also been charged in 
the beating. 

Other highly publicized deaths of African 
American men in the course of police encounters have 
fueled the perception that minorities are dispropor- 
tionately targeted by police. Alton Sterling in Baton 
Rouge, Philando Castile in Minnesota, Freddie Gray 
in Baltimore, and Eric Garner in New York all died 
in the course of police encounters. Is there strong evi- 
dence that minority citizens are disproportionately 
targeted by police and much more often the victims of 
lethal violence? 

Apparently this is not a simple question. For 
example, according to the Washington Post, 50% of 
the fatal police shootings in 2014 involved White vic- 
tims and 26% involved Black victims. Roland Fryer, 
a Harvard economist, conducted a study of 1,000 
police shootings from 10 large police departments in 
California, Florida, and Texas. He also studied police 


Abner Louima was brutally assaulted in 1997 by several New 
York City police officers. Eventually, they were convicted on 
federal criminal charges. 
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use of nonlethal force and considered racial differ- 
ences in both. Blacks and Hispanics were more than 
50% more likely to experience some form of non- 
lethal force in interactions with police, a difference 
that could not be fully accounted for by controls for 
context and civilian behavior. For officer-involved 
shootings, however, Fryer reported no racial dif- 
ferences (either in the raw data or when contextual 
factors were considered). He concluded that some 
police officers have a “preference for discrimination,” 
but this does not extend to disproportionate officer 
shootings of minority citizens. 

What does this mean? Are police encounters 
with minorities consistently carried out without 
discrimination? (No.) Are most of the citizens killed 
in police-involved shootings minorities? (No.) Is there 
discrimination by police that increases the number of 
nonlethal force events in their encounters with minority 
citizens? (This is supported by Fryer’s data, although the 
most meaningful comparison would be the percentage 
of legitimate criminal suspects who are stopped for 
good cause, rather than the percentage of the general 
population of a certain minority group.) 

Certainly there is much evidence, both from scien- 
tific studies and the accounts of individuals, that racial 
discrimination continues to be a very real problem in 
the United States. Police officers, as the public face of 
law enforcement, must pursue the challenging combi- 
nation of keeping the public’s trust while preventing 
crime and apprehending offenders. Are certain police 
officers more inclined to use unnecessary force? If so, 
can they be identified in advance and screened out of 
police work? 

Psychological evaluation of police personnel began 
in 1916 when Lewis Terman, the Stanford University 
psychologist who revised Alfred Binet’s intelligence 
scales to produce the Stanford-Binet intelligence test, 
tested the intelligence of 30 applicants for police and 
firefighter jobs in San Jose, California. Terman (1917) 
found that the average IQ among these applicants was 
84 and recommended that no one with an IQ below 80 
be accepted for these jobs. A few years later, L. L. Thur- 
stone tested the intelligence of 358 Detroit policemen, 
using the Army Alpha Intelligence Examination. Like 
Terman, he reported below-average IQ scores, and he 
also found that police of higher ranks scored lower than 
entry-level patrolmen. 

Throughout the years, psychologists continued 
to assess police candidates, although in a way that 


was often unsystematic and poorly evaluated. As late 
as 1955, only 14 American cities with populations 
greater than 100,000 formally tested police candi- 
dates; by 1965, 27% of local police agencies reported 
some psychological evaluation of applicants (Ostrov, 
1986). In the 1960s and 1970s, the period when 
police psychology became an established specialty, 
several national commissions recommended formal 
psychological assessment of police personnel in all 
departments. By the mid-1980s, 11 states required 
psychological screening of police candidates, and more 
than 50% of the country’s departments psychologically 
screened beginning police officers (Benner, 1986). By 
the 1990s, formal assessment of police candidates had 
become routine, due in part to attempts by munici- 
pal governments to prevent or defeat lawsuits claiming 
that they were liable for dangerous or improper con- 
duct by their police employees. This has continued 
into the 2000s (Weiss, Hitchcock, Weiss, Rostow, & 
Davis, 2008). 

Psychological evaluation of police applicants 
can focus on selecting candidates who appear most 
psychologically fit—or on eliminating individuals 
who appear least suited for police work. Most selec- 
tion methods are developed to screen out disturbed 
candidates, because it is very difficult to agree on the 
“ideal” police profile. Despite concerns about the 
validity of psychological evaluations in police selec- 
tion, a number of experts (Arrigo & Claussen, 2003; 
Bartol & Bartol, 2006) believe that psychological 
screening is useful in the selection process and should 
be included. However, the current standards for 
screening may not be sufficient. Psychological tests 
are currently used to assess levels of psychopathology 
that may interfere with officers’ abilities to perform 
their duties rather than focusing on specific skills or 
capacities that are directly relevant to police work 
(see Detrick & Chibnall, 2008; Detrick, Chibnall, & 
Rosso, 2001). 

In general, the courts have upheld the legality of 
psychological screening of police candidates as long 
as the evaluation and testing involved do not violate 
the provisions of various civil rights acts or the Amer- 
icans with Disabilities Act and are in compliance 
with federal guidelines. 

If it were your task to select police officers from a 
pool of applicants, what psychological qualities would 
you look for? Your answers would probably reflect your 
values, as well as your impression of what police officers 
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do. Among the psychological characteristics usually 
cited in such a list are the following: 


= Incorruptible: A police officer should be of high 
moral character. Reports of officers taking bribes or 
framing innocent suspects are especially disturbing, 
because the police officer must treat all citizens fairly 
within the rules of law. 

= Well adjusted: A police officer should be able to 
carry out the stressful duties of the job without 
becoming seriously and continuously affected by 
the stress. Officers are always in the public view. 
They need to be thick-skinned enough to operate 
without defensiveness, yet they must be attentive 
to the needs of others. They also need to cope with 
the dangers of their jobs, including the constant 
awareness that injury or death could occur at any 
time. In 2015, a total of 42 officers were killed in 
the line of duty, an increase of 4% from the num- 
ber killed in 2014—but a substantial decrease 
from the number of officers killed in 2009 (117) 
and 2010 (160). 

= People oriented: A police officer’s major duty is service 
to others. An officer needs to have a genuine inter- 
est in people and compassion for them. At a com- 
mencement program of the New York City Police 
Academy, new officers were told, “There is one thing 
we cannot teach you and that is about people. The 
bottom line is to treat people as people and you'll get 
by” (quoted by Nix, 1987, p. 15). 

= Free of overly emotional reactions: Although a degree 
of caution and suspiciousness may be desirable for 
the job, the police officer should be free of impul- 
sive, overly aggressive reactions and other responses 
in which emotions overcome the discipline imposed 
by training. Restraint is essential because officers 
are trained to take an active stance in crime detec- 
tion and are even encouraged by their superiors to 
be wary of what is happening around them (Barber, 
Grawitch, & Trares, 2009). 

= Dedicated: Officers should be committed to their 
jobs, and not be inclined toward frequent lateness or 
absenteeism or have personal problems that interfere 
with this commitment in an ongoing way. 

= Disciplined: Police officers should be team play- 
ers, able to function effectively within a chain of 
command. This includes the ability to give orders 
to supervisees and accept orders from superior 
officers. 
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= Logical: Police officers should be able to examine a 
crime scene and develop hypotheses about what hap- 
pened and what characteristics might be present in 
the lawbreaker. 


Keep these characteristics in mind as we discuss par- 
ticular approaches to evaluating police candidates. To 
what extent can each of these characteristics be accu- 
rately assessed? There are several reported purposes for 
evaluating police candidates, including screening out 
those who are (1) chronically late or absent; (2) disci- 
plinary problems; (3) at risk for inflicting needless harm 
on citizens; and (4) otherwise reckless or irresponsible 
(Shusman, Inwald, & Landa, 1984). Psychological eval- 
uation is not likely to identify “ideal” candidates—but 
it can be used to screen out those with specific problems 
that would interfere with their effective functioning as 
police officers. 

The selection of police officer candidates can 
involve up to 10 steps: (1) application/prescreen- 
ing, (2) entrance exam (focusing on reading, writing, 
problem-solving, judgment, and memory), (3) simu- 
lated scenario and verbal response, (4) physical fitness, 
(5) background investigation, (6) drug testing, (7) 
psychological testing, (8) polygraph, (9) oral interview, 
and (10) medical exam (International Association of 
Chiefs of Police, 2016). Consulting psychologists can 
provide parts of the entrance exam, simulated scenario, 
psychological testing, and oral interview. More specif- 
ically, psychologists may conduct or participate in an 
interview, observe candidates’ responses to simulated 
scenarios, and provide testing. How much empha- 
sis different psychologists place on these procedures 
depends on several factors, including their professional 
background and training, the resources available for the 
evaluation, and the focus of the assessment (e.g., dif- 
ferent strategies will be used for assessing mental disor- 
ders than for predicting what type of person will do best 
in which kind of position; various police departments 
will use somewhat different approaches to personnel 
selection). 

A national survey of municipal police departments 
sought to identify selection and psychological assess- 
ment practices for police officers (Cochrane, Tett, & 
Vandecreek, 2003). Of the 355 police agencies sur- 
veyed, a total of 155 (43%) responded. The majority 
of police departments used selection measures that 
included a background investigation, medical exam, 
interview with applicant, drug test, physical fitness 
exam, and polygraph test. More than 90% required 
some kind of psychological evaluation of applicants. 
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The Interview 


Personal interviews are the most widely employed tool, 
despite evidence that interviews are subject to distor- 
tion, low reliability, and questionable validity. The 
extent to which an interview yields the same informa- 
tion on different occasions or with different interview- 
ers (reliability) and the degree to which that information 
is accurately related to important job performance crite- 
tia (validity) have not been clearly established for most 
police selection interviews. 

However, there is good evidence that reliabil- 
ity, at least, is increased by the use of structured 
interviews—those in which the wording, order, and 
content of the interview are standardized (Rogers, 
2001). One semi-structured interview for the 
psychological screening of law enforcement candi- 
dates, the Law Enforcement Candidate Interview, 
uses content from other measures for screening law 
enforcement personnel and for assessing person- 
ality. Modest inter-rater reliability and prediction 
of performance in the police academy was achieved 
(Varela, Scogin, & Vipperman, 1999). It is also pos- 
sible for a police department to construct their own 
structured interview for personnel selection purposes, 
using established guidelines (U.S. Office of Person- 
nel Management, 2008), to more effectively use the 
advantages of structured interviewing. 

Interviews are a necessary part of an evaluation, 
according to guidelines recommended by police psy- 
chologists (Dantzker, 2010). They are also valuable as a 
rapport-building introduction to the evaluation process. 
They increase applicants’ cooperation while reducing 
their apprehension. Interviews are also popular because 
they can be flexible and economical. However, because 
they are subject to distortions and impression manage- 
ment by candidates, interviews are still more useful for 
orienting candidates to the evaluation than for predict- 
ing subsequent performance. 


Situational Tests 


Situational tests incorporate tasks that are similar to 
those that will actually be undertaken by officers on 
the job. They are designed to predict performance in 
the training academy and in the field. At one time, this 
approach was a widely discussed aspect of police selec- 
tion, involving tasks such as observing patrols, analyz- 
ing clues, and discussing cases (see Mills, McDevitt, 
& Tonkin, 1966). The situational testing approach 
appears to be less favored than it once was, judging 
from the dearth of research or even discussion following 


the Mills et al. (1966) article. Situational components, 
such as simulations and candidate responses, are still 
incorporated (IACP, 2016). But one reason that broader 
situational testing has become less-frequently employed 
is its time intensiveness and cost. Accordingly, cur- 
rent situational aspects of screening are more focused, 
involving tasks such as report writing that are common 
aspects of police work. (For one part of the National 
Police Officer Selection Test (POST), see http://www. 
kacp.cc/misc/post.pdf) 


Psychological Tests 


Many standardized psychological tests have good 
reliability and can be objectively scored and admin- 
istered to large groups of participants at the same 
time. Consequently, they are important in police 
screening. Two types of tests are included in most 
selection batteries: tests of cognitive or intellectual 
ability and tests of personality traits, integrity, or 
emotional stability. 

Police officers tend to score in the average to 
above-average range on intelligence tests (Brewster & 
Stoloff, 2003), and intelligence tends to correlate fairly 
strongly with the performance of police recruits in their 
training programs. However, intelligence scores are only 
weakly related to actual police performance in the field 
(Bartol, 1983; Brewster & Stoloff, 2003). These results 
point to the issue of predicting performance, both in 
the training academy and on the job, an important con- 
sideration that we discuss in the next section. 

The Minnesota Multiphasic Personality Inventory 
(MMPI; the 1989 revision of this test is called the 
MMPI-2 and a 2008 revision is the MMPI-2-RF) is 
the test of personality most often used in police screen- 
ing; other psychological tests often used in police 
selection are the California Psychological Inventory 
(CPI) and the Sixteen Personality Factor Question- 
naire (16PF). Evidence for the validity of these tests 
in screening out candidates unsuitable for police work 
is mixed. There is research supporting the validity of 
the MMPI (Bartol, 1991), the MMPI-2 (Weiss, Davis, 
Rostow, & Kinsman, 2003), and the CPI (Ho, 2001), 
although others (e.g., Hogg & Wilson, 1995) have 
questioned the general value of psychological testing of 
police recruits. 

One personality test developed in 1979 specifically 
to identify psychologically unsuitable law enforcement 
candidates is the Inwald Personality Inventory (IPI; 
Detrick & Chibnall, 2002; Inwald, 1992; Inwald, 
Knatz, & Shusman, 1983). It is a behaviorally based 
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personality measure designed and validated specifi- 
cally for the use in high-risk occupations, such as law 
enforcement. Consisting of 26 scales that tap past and 
present behaviors presumed to have special relevance 
for law enforcement applicants (Lack of Assertiveness, 
Trouble with Law and Society, Undue Suspiciousness, 
and Driving Violations, for example), it can predict 
poor job performance better than traditional tests of 
personality and psychopathology such as the MMPI 
and its revisions (Inwald, 2008). Inwald has also devel- 
oped other measures, including a predictor of positive 
work-related characteristics (the Hilson Personnel Pro- 
file/Success Quotient; Inwald, 1988) and the Inwald 
Survey-5 Revised (Inwald, 1992), which focuses on 
areas such as integrity, anger, frustration tolerance, 
attitudes about antisocial behavior, problems getting 
along with people, work ethic, job performance, and 
domestic violence. The development of these mea- 
sures reflects a trend in the field toward designing 
and implementing more specialized tests, rather than 
depending on more general measures of personality 
and psychopathology. 

Another written tool developed for the selection of 
entry-level police officers is the POST, noted earlier 
as having a job situational component. In addition to 
incident report writing, the POST measures arithmetic 
and reading comprehension. It has demonstrated ade- 
quate reliability and validity in some research (Henry 
& Rafilson, 1997; Rafilson & Sison, 1996). It has also 
been mandated as a statewide screening measure in sev- 
eral states and adopted by the police chiefs’ associations 
in some jurisdictions. 


The Validity of Police Screening 


Although experts disagree on the usefulness of psycho- 
logical screening of police, they all agree that good empir- 
ical research on this topic is difficult to conduct (Bartol, 
1996; Gaines & Falkenberg, 1998; Inwald, 2008). 
Studying predictive validity using actual police perfor- 
mance in the field as the outcome is time-consuming 
and expensive, so most departments do not do this. 
Instead, they employ research that examines the rela- 
tionship between screening results and performance by 
police recruits in police academies or training schools. 
This relationship is usually positive, but success or fail- 
ure in the training academy is of less interest than actual 
performance as a police officer. One fairly inexpensive 
form of assessment involves gathering peer ratings from 
trainees as they progress through their training classes 
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together; these ratings have been shown to correlate with 
job retention of police officers, but not with most other 
measures of job performance or with supervisor ratings 
(Gardner, Scogin, Vipperman, & Varela, 1998). 

Another problem with studies of validity is that the 
police candidates who do poorly on screening evaluations 
are eliminated from the pool of trainees and potential 
employees. Although this decision is reasonable, it makes 
it impossible to study whether predictions of poor per- 
formance by these individuals were valid. 

In addition, applicants for police work, like appli- 
cants for most jobs, are likely to try to present an unre- 
alistically positive image of themselves. They may deny 
or underreport symptoms of mental illness, answer 
questions to convey a socially desirable impression, 
and respond as they believe a psychologically healthy 
individual generally would. If evaluators fail to detect 
such “fake good” test-taking strategies, they may mis- 
takenly identify some candidates with significant 
behavioral health problems as well-adjusted. For these 
reasons, tests such as the MMPI-2 and the IPI include 
various validity scales intended to detect test takers 
who are trying to “fake good” (Baer, Wetter, Nichols, 
Greene, & Berry, 1995; Inwald, 2008). Research on 
these scales has shown that they are useful in detect- 
ing defensiveness and deception by some candidates 
for police positions (Detrick & Chibnall, 2008; Weiss 
et al., 2003). 

Finally, selecting adequate criteria to measure effec- 
tive police performance is notoriously difficult. Supervi- 
sor ratings are often inflated or biased by factors that are 
irrelevant to actual achievements or problems. In some 
departments, especially smaller ones, individual police 
officers are expected to perform so many diverse func- 
tions that it becomes unreasonable to expect specific 
cognitive abilities or psychological traits to be related 
in the same way to various aspects of performance. In 
addition, if we are interested in predicting which offi- 
cers will act in risky or inappropriate ways, our predic- 
tions will be complicated by the fact that such behaviors 
occur only rarely in any group of people. As a conse- 
quence, these assessments, if offering such predictions, 
will yield many “false positives”—erroneous predictions 
in which predicted events do not actually occur. 


Fitness-for-Duty Evaluations 


Another type of psychological assessment of police offi- 
cers is the fitness-for-duty evaluation. As a result of 
stress, injuries, a life-threatening incident, a series of 
problems, or other indicators that an officer may be 
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psychologically impaired, police administrators can 
order an officer to undergo an evaluation of fitness to 
continue performing his or her duties. 

Such evaluations pose difficulties for everyone 
involved. Administrators must balance the need to 
protect the public from a potentially impaired officer 
against the legal right of the officer to privacy and fair 
employment. Clinicians must navigate a narrow path 
between a department’s need to know the results of 
such an evaluation and the officer’s expectation that 
the results will be kept confidential. Finally, the offi- 
cers themselves face a dilemma: They can be honest and 
reveal problems that could disqualify them from service, 
or they can distort their responses to protect their jobs 
and consequently miss the opportunity for potentially 
beneficial treatment. 

Two different models of fitness-for-duty evaluations 
have been used. In the first, a department uses the same 
psychologist to perform the evaluation and to provide 
whatever treatment is necessary for the officer. In the 
other, the psychologist who evaluates the officer does 
not provide any treatment; this avoids an ethical conflict 
between keeping the therapy confidential (as part of duty 
to the patient) and disclosing an officer's psychological 
functioning to supervisors (as part of duty to the depart- 
ment). The second approach is endorsed in the “Guide- 
lines for Fitness for Duty Evaluations” distributed by the 
Police Psychological Services Section of the International 
Association for Chiefs of Police (IACP, 2013). 


Training of Police Officers 


Once police candidates have been selected, they partici- 
pate in a course of police training that usually lasts several 
months. Many major American cities require 24 weeks of 
training, with 40 hours of training per week. Smaller juris- 
dictions have training programs averaging 14-16 weeks. 
A growing number of departments are now requiring that 
police officers complete at least some college education. 
Two types of criticism of police training programs 
are common. One is that after rigorous selection pro- 
cedures, few trainees fail the training. In a sample of 
93 cadets who began training in 2003, only about 
10% either dropped out or failed mandatory academic 
or physical endurance exercises (Phillips, 2004). Advo- 
cates count this rate of success as an indication that 
the initial selection procedures were valid, but critics 
complain that graduation is too easy, especially given 
the burnout rate of on-the-job police officers. The 
rate of police officers leaving the job during the first 
16 months was nearly 25% in one study (Haarr, 2005), 


a considerably higher rate than the 10% of cadet 
training dropouts noted in the prior study. 

A second criticism is that there is insufficient train- 
ing in the field, as well as a lack of close supervision of 
trainees during the time they spend on patrol. The lim- 
ited time that trainees spend with veteran training offi- 
cers on patrol may give them a false sense of security and 
deprive them of opportunities to learn different ways 
of responding to citizens from various cultural back- 
grounds or resolving disputes other than through arrests. 

However, it is also possible that there are limits to 
the benefits of extensive supervision by senior officers. 
It is possible that such contacts teach new officers to be 
cynical about law enforcement, to “cut corners” in their 
duties, and, above all, to identify almost exclusively 
with the norms of police organizations rather than with 
the values of the larger and more diverse society (Tuohy, 
Wrennall, McQueen, & Stradling, 1993). 


Training in Crisis Intervention 


The police are often asked to maintain public order 
and defuse volatile situations involving persons who are 
mentally ill, intoxicated, angry, or motivated by polit- 
ically extreme views. Because of the instability of the 
participants in such disputes, they pose great risks to 
the police as well as to bystanders. In this section, we 
examine three types of crisis situations to which police 
are often called: incidents involving mentally ill citi- 
zens, family disturbances, and the taking of hostages. 
Psychologists have made important contributions to 
each of these areas by conducting research, designing 
interventions, and training the police in crisis interven- 
tion skills. 


Interactions with Mentally Ill Citizens 


For the past four decades, several influences have forced 
mentally ill persons from residential mental health 
facilities, where they formerly lived, into a variety of 
noninstitutional settings, including halfway houses, 
community mental health centers, hospital emergency 
rooms, detoxification facilities, “flophouses,” the streets, 
and local jails. Deinstitutionalization itself is an admi- 
rable goal; spending much of one’s life in an institution 
breeds dependency, despair, and hopelessness. People 
with mental illness should receive treatment in the 
least restrictive environment possible, allowing them to 
function in and contribute to their local communities. 
(Indeed, the contemporary focus is on the recovery of as 
many aspects of life as possible, rather than simply the 
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During this police Crisis Intervention Training, one officer 
role-plays a potentially violent person in crisis. The officers 
learned how to work with people showing signs of mental 
illness and get them into treatment, rather than jail. 


control of symptoms and the maintenance of stability, 
for people with mental illness.) However, the evidence 
on how people with such illness have fared suggests 
that deinstitutionalization in the United States has not 
achieved its lofty goals. The problems stem from two 
fundamental difficulties. 

First, despite important advances in medication and 
nonmedical interventions, severe mental illness can be 
difficult to treat effectively. The impairments associated 
with disorders such as schizophrenia and serious mood 
disorders can be profound, and relapses are common. 
For example, less than a third of nonhospitalized per- 
sons with schizophrenia are employed at any given time. 
Second, sufficient funding for alternative, noninstitu- 
tional care has not been provided in the United States. 
As a result, community-based treatment of severely 
mentally ill persons seldom takes place under proper 
circumstances, despite the fact that the economic costs 
of severe mental disorders rival those of diseases such as 
cancer and heart disease and could be reduced consider- 
ably if proper care were provided. 

One consequence of deinstitutionalization is that 
supervising people with mental illness has become a 
primary responsibility for the police. A recent review 
(Reuland, Schwarzfeld, & Draper, 2009) indicated that 


a The majority of law enforcement encounters with 
people with mental illness are for low-level charges, 
or for simply being a nuisance. 

= The majority of such encounters are resolved by 
talking, rather than taking the individual into cus- 
tody or to treatment. 
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= Possible suicide or self-harm is one of the reasons for 
encounters with police in an estimated 10-30% of 
cases. 

= There is a small subset of individuals who have 
repeated encounters with police. 


In addition, such encounters with individuals who 
may have behavioral health problems form a substan- 
tial part of police responsibilities. One survey found 
that 33% of all calls made to a police district in a one- 
year period were for mental health-related situations 
(Steadman, Deane, Borum, & Morrissey, 2000). 

At one time, the presence of mental illness was 
shown to increase the probability of arrest. A large study 
(Teplin, 1984) observed and coded the interactions of 
police officers with citizens over a 14-month period 
in two precincts in a large U.S. city. Using a symptom 
checklist and a global rating of mental disorder to assess 
mental illness, investigators studied 884 nontraffic 
encounters involving a total of 1,798 citizens, of whom 
506 were considered suspects for arrest by the police. 
Arrest was relatively infrequent, occurring in only 
12.4% of the encounters and 27.9% of the individuals. 
For the small number of individuals who were consid- 
ered mentally ill, however, the arrest rate was 46.7%. 
Mentally ill suspects were more likely to be arrested 
regardless of the type or seriousness of the incident 
involved. Teplin (1984, 2000) concluded that the men- 
tally ill were being “criminalized” and that this outcome 
was the result not only of the provocative nature of their 
psychological symptoms but also of the inadequacies of 
the mental health system in treating them, and the lack 
of training in mental illness for some police officers. 

Whether this remains accurate nearly four decades 
after this study is not clear. But we will discuss some 
of the subsequent influences that may affect the risk 
of arrest for individuals with mental illness. In cer- 
tain respects, the criminal justice system has become a 
“default option” for individuals for whom appropriate 
community-based or hospital treatment is not available. 
The rate of severe mental disorders in jail populations, 
often combined with diagnoses of substance abuse and 
personality disorder in the same individuals, is alarm- 
ingly high. One of the best estimates of the preva- 
lence of individuals with severe mental illness in jails, 
obtained by administering a structured clinical inter- 
view to 822 inmates in Maryland and New York jails, 
is 14.5% for male inmates and 31% for female inmates 
(Steadman, Osher, Robbins, Case, & Samuels, 2009). 

Another study examined police responses to inci- 
dents involving individuals with mental illness in three 
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jurisdictions differing in the level of mental health 
training that police received. Findings suggested that 
the jurisdictions with specialized mental health training 
were especially effective in crisis intervention and made 
fewer arrests. However, the officers’ decisions about 
how to handle the situation depended on the overall 
resources available; jurisdictions with mobile crisis units 
were able to transport mentally ill individuals to treat- 
ment locations to ensure that they obtained treatment, 
while those without crisis units could only refer individ- 
uals for treatment (Steadman et al., 2000). 

The Memphis Police Department started the Mem- 
phis Crisis Intervention Team (CIT) program, which 
has now has become known as the “Memphis Model” 
for crisis intervention (CIT National Advisory Board, 
2006). This program was designed to increase officer 
and consumer safety while attempting to redirect those 
with mental illness from the judicial system to the men- 
tal health system. Along with these broad goals, the 
program provides law enforcement officers with the 
tools and skills necessary for dealing with mentally ill 
persons. Many police departments around the country 
have started their own CIT programs, some based on 
this “Memphis Model.” A pilot program for police cri- 
sis intervention was started in Philadelphia; it made the 
news because two officers, recently trained in CIT, were 
able to use their newly acquired skills in communicat- 
ing with people with mental disorders. Encountering a 
man who was very depressed and had climbed up on 
a bridge, these officers talked to him—and convinced 
him to come down, preventing a possible suicide. Not 
surprisingly, this pilot program became a full-scale 
attempt to train as many police officers as possible in 
CIT. As of late 2016, more than 2,500 Philadelphia 
officers had received this training. 

One study (Skeem & Bibeau, 2008) addressed the 
question of whether CIT intervention decreases the risk 
of violence. The investigators reviewed police reports 
(N = 655) for CIT events that occurred between March 
2003 and May 2005. They were able to classify 45% of 
these events as reflecting a danger to self, and another 
26% as situations in which the individual involved was 
dangerous to others. The research showed that officers 
were more likely to use force when the individual was 
perceived as threatening to others. However, consis- 
tent with CIT training, the officers were inclined to 
use low-lethality force—even when encountering indi- 
viduals presenting a high risk for violence. Some 74% 
of these events resulted in hospitalization, while only 
4% were concluded by arrest. These results are con- 
sistent with the potential for CIT to result in safe and 


treatment-oriented resolution of high-risk situations 
involving individuals with mental disorder. 

A review of the existing studies on CIT (Compton, 
Bahara, Watson, & Oliva, 2008) yielded several con- 
clusions. First, this research provided support for 
the notion that CIT may be an effective way to link 
individuals with mental illnesses with indicated men- 
tal health treatment. Second, the training component 
of CIT may have a favorable impact on officers’ atti- 
tudes, beliefs, and knowledge about these interactions; 
ClT-trained officers report feeling better prepared 
for their encounters with individuals with mental ill- 
nesses. Finally, CIT may have a lower arrest rate and 
lower associated criminal justice costs than other diver- 
sionary approaches. This review was updated in 2012 
(Heilbrun, DeMatteo, Yasuhara, Brooks-Holliday, 
Shah, King, Bingham, Hamilton, & LaDuke), with 
most studies indicating that diversion from prosecution 
upon first encounter with police (facilitated by CIT) is 
associated with greater time in the community, fewer 
subsequent arrests, less homelessness, greater treatment 
participation, and fewer community hospital days. 

The importance of evaluating how police interact 
with individuals with mental illness is underscored 
by the prevalence of mentally ill offenders in prisons 
and jails. Using a broader definition of mental health 
problem than that used by Steadman et al. (2009), the 
Bureau of Justice Statistics (2006) estimated that 56% 
of state prisoners, 45% of federal inmates, and 64% of 
those incarcerated in jails had a mental health problem. 
(As of 2016, this BJS report remains the most current 
estimate of behavioral health problems of those who are 
incarcerated.) Whether one uses the narrow definition 
(Steadman et al., 2009, of “serious mental illness”) or 
the broader BJS (2006) definition of “mental health 
problem,” the proportion of those incarcerated who 
have this kind of difficulty is substantial. 

The jailing of mentally ill persons does not reflect 
improper behavior by the police as much as a failure 
of public policy regarding the treatment and protection 
of people with serious mental illness. More and better 
training of police officers in the recognition and short- 
term management of mentally ill persons is necessary, 
but an adequate resolution to this problem requires 
better organization and funding of special services for 
those with serious mental illness (Griffin, Heilbrun, 
Mulvey, DeMatteo, & Schubert, 2015). 

One possibility is to increase the use of jail diversion 
programs through the use of community-based alter- 
natives for justice-involved individuals with severe 
mental illness. The first contact between mentally 
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ill individuals in the justice system is most often the 
police; to the extent that police are trained to use 
options other than arrest as a result of such encounters, 
the number of justice-involved mentally ill individuals 
may decrease (Munetz & Griffin, 2006). A growing 
body of research indicates that such diversion, or other 
community-based services, can be effective in providing 
needed services to individuals with severe mental illness 
without a commensurate increase in their risk of reof- 


fending (Heilbrun et al., 2012). 


Domestic Disturbances 


When violence erupts in a family or between a cou- 
ple, the police are often the first people called to the 
scene. What will they encounter when they arrive? Are 
the participants armed? Are they intoxicated or high? 
Do they experience behavioral health problems? How 
much violence has already taken place? What is cer- 
tain is that responding to family disturbances is one of 
the most dangerous activities that police perform. The 
level of danger involved when intervening in a domes- 
tic dispute is not surprising, considering that strangers 
(not known to the victim) perpetrated 41% of violent 
victimizations in 2005, 39% in 2010, 34% in 2013, 
and 40% in 2014—-with the remaining violence per- 
petrated by family members, neighbors, and others 
known to the victim (Bureau of Justice Statistics, 2010, 
2015a). 

Police spend a great deal of time investigating 
domestic disturbances, and these are high-risk situa- 
tions for officers (Ellis, Choi, & Blaus, 1993). A large- 
scale study investigating the circumstances of 1,550 
assaults on police in Baltimore County, Maryland, 
between 1984 and 1986 (Uchida & Brooks, 1988) 
indicated that about 25% of these assaults occurred 
during the investigation of a domestic disturbance. 
Perpetrators were more likely to use blunt objects than 
guns or knives. The risk to officers of injury in respond- 
ing to domestic disturbances include (1) answering the 
call alone, (2) effort to make an arrest, (3) verbal abuse 
or physical threat made to officers, (4) intoxication of 
the disputants, and (5) victim physical injury (Ellis 
et al., 1993). Some evidence suggests that female 
officers are at greater risk of assault in such domestic 
calls (Rabe-Hemp & Schuck, 2007). 

Empirical research has contributed to our under- 
standing of domestic violence. We are now better able 
to recognize the false beliefs about family violence, 
which are relevant to how such offenses are investigated 
and prosecuted. 
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Myth 1: Family Violence Is Perpetrated Only 
by Men. A review of over 200 studies with data on 
domestic violence by both men and women (Straus, 
2011) observed comparable rates for both genders, sup- 
porting the “gender symmetry” of violence in the home. 
This is an area fraught with debate; some have sug- 
gested that this gender symmetry applies to less serious 
aggression (e.g., slapping, shoving) but not more severe 
violence (e.g., choking, punching, use of a weapon). In 
light of all the research reviewed, however, the author 
drew two conclusions: (1) domestic violence preven- 
tion could be enhanced by addressing interventions to 
girls and women as well as boys and men and (2) the 
effectiveness of offender treatment could be enhanced 
by changing treatment programs to address assaults by 
both partners when applicable. 


Myth 2: Family Violence Is Confined to People 
with Behavioral Health Disorders. When we 
hear or read that a woman has plunged her two-year- 
old son into a tub of boiling water or that a man has 
had sexual intercourse with his six-year-old daugh- 
ter, our first reaction might be, “That person is terri- 
bly sick!” The portrayal of family violence in the mass 
media often suggests that “normal people” do not harm 
family members. In reality, however, family violence is 
too widespread to be adequately explained by mental 
illness, although perpetrators of serious domestic vio- 
lence often experience depression or personality disor- 
der (Andrews, Foster, Capaldi, 8&¢ Hops, 2000). 


Myth 3: Family Violence Is Confined to Poor 
People. Violence and abuse are more common among 
families of lower socioeconomic status, but they are by 
no means limited to such families. There are risk fac- 
tors associated with poverty (e.g., unemployment, lim- 
ited education, and sparse social support) that increase 
the risk for family violence (Barnett, Miller-Perrin, & 
Perrin, 2005; Magdol et al., 1997). 


Myth 4: Battered Women Like Being Hit; 
Otherwise, They Would Leave. This belief com- 
bines two myths. We noted earlier that family violence 
is perpetrated by both males and females, although 
violence by men against women tends to produce more 
serious injuries. But faced with the fact that many female 
victims of partner violence do not leave even the most 
serious of abusers, people seek some rational explanation. 

A common belief is that women who remain in 
violent relationships must somehow provoke or even 
enjoy the violence. This form of “blaming the vic- 
tim” is not a useful explanation. The concept of 
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learned helplessness is much more useful in explain- 
ing why so many women endure such extreme violence 
for so long (Walker, 1979). Psychologist Lenore Walker 
observed that women who suffer continued physical 
violence at the hands of their partners have a more 
negative self-concept than women whose relationships 
are free from violence. She proposed that the repeated 
beatings leave these women feeling that they won't be 
able to protect themselves from further assaults and that 
they are incapable of controlling the events that go on 
around them. Under such circumstances, they develop 
the belief that there is nothing they can do to change 
their circumstances and that any effort at starting a 
new life not only will be futile but also will lead to even 
more violence against them. 


Myth 5: Alcohol and Drug Abuse Are the Real 
Causes of Violence in the Home. “He beat up 
his children because he was drunk” is another popu- 
lar explanation of domestic violence, and most studies 
do find a considerable relationship between drinking 
and violence (Gerber, Ganz, Lichter, Williams, & 
McCloskey, 2005; Magdol et al., 1997), especially 
among male perpetrators. An estimated 42% of those 
committing domestic violence had been using drugs or 
alcohol, which is comparable to the rates seen for vio- 
lence against a boyfriend or girlfriend (37%) or a friend 
or acquaintance (40%), but much higher than the esti- 
mated percentage of stranger perpetrators of violence 
(17%) (Bureau of Justice Statistics, 2005a). 

So higher rates of drug or alcohol use are associated 
with domestic violence. In a longitudinal study consid- 
ering the relationships among drinking, alcohol-related 
problems, and recurring incidents of partner violence 
over a five-year period (Caetano, McGrath, Ramiset- 
ty-Mikler, & Field, 2005), investigators found that the 
rate of domestic violence among men who drink more 
than four drinks at a time at least once per month was 
three times higher than that among men who abstain 
or drink less often and less frequently. This pattern also 
held for women. But does the substance cause the vio- 
lence? Some assume that since alcohol is a disinhibitor 
of behavior, it therefore facilitates the expression of vio- 
lence. Although there is certainly some truth to this, 
those who have been drinking may also tend to place 
more blame on their condition than is justified (“I was 
drunk and didn't know what I was doing”). Further- 
more, those who have trouble controlling their aggres- 
sive behavior while drinking can certainly anticipate 
this and take steps to manage their risk (e.g., drinking 
in moderation or not at all). 


Because of their danger and frequency, family dis- 
turbances pose a difficult challenge for the police. Can 
these encounters be handled in a manner that protects 
potential victims, reduces repeat offenses, and limits the 
risk of injury to responding officers? 

The first project on crisis intervention with domestic 
disputes was developed by Morton Bard, a psycholo- 
gist in New York City. Bard (1969; Bard & Berkowitz, 
1967) trained a special group of New York City police 
officers (nine Black and nine White volunteers) in fam- 
ily disturbance intervention skills for a project located 
in West Harlem. The month-long training program 
focused on teaching officers how to intervene in family 
disputes without making arrests. The training empha- 
sized the psychology of family conflict and sensitivity 
to cross-racial differences. Role-playing was used to 
acquaint officers with techniques for calming antago- 
nists, lowering tensions, reducing hostilities, and pre- 
venting physical violence. 

For two years after the training, all family crisis calls 
in the experimental precinct were answered by the 
specially trained officers. They performed 1,375 inter- 
ventions with 962 families. Evaluation of the project 
concentrated on six desired outcomes: (1) a decrease 
in family disturbance calls, (2) a drop in repeat calls 
from the same families, (3) a reduction of homicides in 
the precinct, (4) a decline in homicides among family 
members, (5) a reduction of assaults in the precinct, 
and (6) a decrease in injuries to police officers. But 
results indicated that the intervention affected only 
two of these outcomes. Fewer assaults occurred in the 
precinct, and none of the trained officers was injured 
(compared with three police officers who were not part 
of the program but were injured while responding to 
family disturbances). 

Much of the specialized police training during the 
last decade has been associated with the Crisis Interven- 
tion Team approach. (Although work in the 1960s was 
termed “crisis intervention,” the CIT approach of the 
2000s is more formal and widespread.) CIT officers are 
trained to use techniques that facilitate nonviolent res- 
olutions and fewer arrests when individuals have behav- 
ioral health problems. Such problems are frequently 
seen in the course of domestic disturbances. 

This approach is not consistent with policies begun 
by many police departments in the 1970s that call for 
the arrest and prosecution of serious domestic batterers. 
Is arrest a better alternative than crisis intervention or 
counseling for those who commit domestic violence? 

The first well-controlled evaluation of the effects 
of arresting domestic batterers was the Minneapolis 
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Domestic Violence Experiment (Sherman & Berk, 
1984). In this experiment, police officers’ responses 
to domestic violence were randomly assigned to 
(1) arresting the suspected batterer, (2) ordering one 
of the parties to leave the residence, or (3) giving the 
couple immediate advice on reducing their violence. 
Judging from official police records and interviews with 
victims, subsequent offending was reduced by almost 
50% when the suspect was arrested, a significantly bet- 
ter outcome than that achieved by the two nonarrest 
alternatives. These findings quickly changed public and 
expert opinion about the value of arresting domestic 
batterers, and soon many cities had replaced informal 
counseling with immediate arrest as their response to 
domestic violence cases. 

Since the initial Minneapolis Experiment, at least 
five other jurisdictions—Charlotte, Colorado Springs, 
Miami, Omaha, and Milwaukee—have conducted 
studies designed to test whether arresting batterers is 
the best deterrent to repeated domestic violence. The 
results of these projects, collectively known as the 
Spouse Assault Replication Program, have shown that 
across all five sites, arresting the violent partner signifi- 
cantly reduced future victimization, independent of 
other criminal justice sanctions or individual factors 
(Maxwell, Garner, & Fagan, 2002). 

What conclusion should we reach about the value 
of arrest as a deterrent to future spouse abuse? At this 
point, the evidence points to the effectiveness of arrest 
as a deterrent—but such effectiveness is not so powerful 
as to justify the enthusiastic claims that are sometimes 
made for arrest programs. 

Questions about how best to quell domestic violence 
illustrate an interesting phenomenon often encoun- 
tered with social reforms. Social problems and well- 
intentioned efforts to modify them tend to revolve 
in cycles rather than moving in a straight line toward 
progress and increased sophistication. A reform in vogue 
today, aimed at correcting some social wrong, often 
fosters its own difficulties or inequities and ultimately 
becomes itself a problem in need of reformation. 

Crisis intervention was originally preferred over 
arrest as a more psychologically sophisticated response 
by police to family disturbances; however, this interven- 
tion fell out of favor and was criticized as an inadequate 
response to serious domestic violence. Official arrest 
was then championed as the most effective intervention, 
but as additional data are gathered about its effective- 
ness, new questions are raised about whether arrest and 
prosecution are the best answers for domestic violence. 
The other important point, however, is that we cannot 
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judge what is effective without gathering outcome data 
in a systematic way. Anecdotal impressions and highly 
publicized single cases, as much as they may resonate 
with the general public, do not provide a well-informed 
basis for decisions involving publicly funded social pol- 
icies. It may also be that treatment-oriented resolutions 
such as those used in CIT are more appropriate in some 
cases (e.g., a seriously mentally ill individual who has 
discontinued prescribed medication) but not in others 
(e.g., a spouse with a history of battering his partner, 
and who inflicts fairly serious injury in the course of a 
violent episode). 


Hostage Negotiation and Terrorism 


Although hostage incidents are at least as old as the 
description in Genesis of the abduction and rescue of 
Abraham's nephew Lot, most experts agree that the mas- 
sacre of 11 Israeli athletes taken hostage and murdered 
by Palestinian terrorists at the 1972 Munich Olympic 
Games spurred the creation of new law enforcement 
techniques for resolving hostage incidents. Developed 
through extensive collaboration among military, law 
enforcement, and behavioral science experts, these hos- 
tage negotiation techniques are still being refined as 
more is learned about the conditions that lead to effec- 
tive negotiations. 

One study of 120 hostage-related incidents found 
that the perpetrator used a barricade to separate himself 
and his hostage from police in over half of the incidents 
(55.8%) (Feldmann, 2001), creating a complicated situ- 
ation for negotiation strategies because police could not 
be fully aware of the perpetrator’s activities and inten- 
tions. Soskis and Van Zandt (1986) have identified four 


As part of hostage negotiation training, police officers learn 
how to minimize violence and end the incident by talking to 
the hostage-takers. 
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types of hostage incidents that differ in their psycho- 
logical dynamics and techniques for resolution (see also 
Hatcher, Mohandie, Turner, & Gelles, 1998). 

The first type, describing more than half of hostage 
incidents, involves persons suffering a mental disorder 
or experiencing serious personal or family problems 
(Feldmann, 2001). In these situations, the hostage tak- 
ers often have a history of depression, schizophrenia, 
or other serious mental illness, or they harbor feelings 
of chronic powerlessness, anger, or despondency that 
compel a desperate act. Disturbed hostage takers pose 
a high risk of suicide, which they sometimes accom- 
plish by killing their hostage(s) and then themselves. 
In other situations, they try to force the police to 
kill them; such victim-precipitated deaths are termed 
suicide by cop. This underscores the importance of 
incorporating mental health consultants’ expertise 
into the effort to peacefully negotiate and resolve these 
hostage situations. 

A second common type of hostage situation involves 
the trapped criminal. Here, a person who is trapped by 
the police while committing a crime takes any hostage 
who is available and then uses the hostage to bargain 
for freedom. Because these incidents are unplanned and 
driven by panic, they tend to be very dangerous to the 
victims and the police, especially in their early stages. 

The third type of hostage situation, also involving 
criminals, is the zakeover of prisons by inmates who cap- 
ture prison guards or take other inmates as hostages. 
In these incidents, the passage of time tends to work 
against nonviolent resolution because the hostage tak- 
ers, working as an undisciplined group with volatile 
leadership, have a high potential for violence. 

Consider the following comment, on the relation- 
ship between psychology and hostage negotiation, by 
police psychologist Laurence Miller: 


Hostage negotiation is all about psychology, and success- 
ful crisis negotiators are among the most skilled practical 
psychologists I've ever met. Think about it: In the typical 
hostage scenario, lives are at imminent risk of violent 
death at the hands of a depressed, suicidal, homicidal, 
delusional, drug-fueled, or cold-blooded hostage-taker, 
often in the midst of a chaotic and uncontrolled work- 
place or family environment. Resolution of hostage crises 
may take hours or even days of incredibly focused and 
intense negotiation, and require the use of virtually 
every type of skilled communication strategy in the cri- 
sis intervention skillbox (2007, http://www. policeone. 
com/standoff/articles/1247470-Hostage-negotiations- 
Psychological-strategies-for-resolving-crises/). 


This kind of hostage negotiation and skill applica- 
tion is most relevant to the three kinds of hostage sit- 
uations just identified: an individual with a behavioral 
health disorder, an offender who is trapped, and a take- 
over of a correctional facility. 

The fourth type of hostage taking, and the one that 
is most widely publicized, is terrorism. Terrorists use 
violence or the threat of violence “to achieve a social, 
political, or religious aim in a way that does not obey 
the traditional rules of war” (Soskis & Van Zandt, 
1986, p. 424; see also Lake, 2002). Terrorists usually 
make careful plans for the kidnapping of hostages or 
the taking of property, and they are typically motivated 
by extremist political or religious goals. These goals 
may require their own deaths as a necessary but “hon- 
orable” sacrifice for a higher cause. For this reason, ter- 
rorists are less responsive to negotiation techniques that 
appeal to rational themes of self-preservation. There- 
fore, new ways of responding to this type of terrorism 
must be sought. 

One terrorism specialist suggested that a country 
has three options in responding. At the lowest level of 
response, it may increase its internal security to prevent 
further attacks, as anyone who has flown in an airplane 
the last 15 years knows only too well. A more proactive 
response may be to attempt to capture or eliminate the 
terrorists in a limited operation targeting the leaders of 
the terrorist organizations. Lastly, a country may imple- 
ment a military retaliation with the aims of eradicat- 
ing the terrorists and their organizations and deterring 
future attacks from other groups (Lake, 2002). 

Another approach would involve identifying those 
at greater risk for engaging in terroristic activities. 
One review (Monahan, 2012) effectively described the 
challenges to assessing an individual’s risk for terror- 
ist activity in the same way that the field has assessed 
the risk of criminal violence for nearly 30 years: the 
idea that some “at risk” individuals will be released and 
observed to see if they are involved in terrorist activi- 
ties is a necessary part of research validation of a risk 
assessment measure, but obviously unacceptable from 
a public safety standpoint. Even retrospective valida- 
tion, such as assessing individuals incarcerated for ter- 
rorist acts and comparing them with a control sample 
of individuals who had not committed such acts— 
would be enormously challenging from a practical 
perspective. Monahan is careful to point out that there 
are different kinds of “terrorist” activities that could be 
considered in a risk assessment, so specifying the tar- 
get of the assessment (e.g., specific types of terrorism, 
specific phases in the process of becoming a terrorist, 
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specific roles in terrorist activity) is important. He 
adds that we know little about individual risk factors 
for becoming radicalized, but points to ideologies, 
affiliations, grievances, and “moral” emotions as prom- 
ising possibilities. 

The 21st century has brought additional forms of 
terrorism that redefine what it means to be “taken hos- 
tage.” For example, bioterrorism, in which biological 
“weapons” such as viruses and bacteria are released or 
threatened, could hold far larger populations hostage 
than conventional guns or bombs. One study examined 
public distress following the anthrax-related incidents 
that occurred shortly after the September 11, 2001 
attacks. Findings suggested that even for individuals 
not actually exposed to the anthrax, initial media expo- 
sure to the anthrax attacks was a significant predictor 
of distress. Levels of distress were especially high when 
the attacks were first detected (Dougall, Hayward, & 
Baum, 2005). 

It has been suggested that cyberterrorism has not 
developed into a widespread weapon because of the 
absence of technical skill necessary to make it effective. 
This may be changing, however. The 2017 WannaCry 
ransomware attack, involving control of about 300,000 
computers in more than 150 countries with the demand 
for bitcoin ransom, may provide a model for terrorist 
groups such as ISIS and Al-Qaeda. Such attacks can 
inflict damage that includes lost data, damaged equip- 
ment, chaos, and panic (Acharya & Acharya, 2017). In 
some respects, such widespread cyberattacks are more 
harmful that a physical attack in one specific location. 
Effective countermeasures to such threats require new 
collaborations among law enforcement officials, public 
health experts, and behavioral scientists. 


Hostage Negotiation. Successful hostage negotia- 
tion requires an understanding of the dynamics of hos- 
tage incidents so that these dynamics can be applied by 
the negotiator to contain and ultimately end the inci- 
dent with a minimum of violence (Vecchi, Van Hasselt, 
& Romano, 2005). For example, in many hostage sit- 
uations, a strong sense of psychological togetherness 
and mutual dependency develops between the hos- 
tages and their kidnappers. These feelings emerge from 
(1) the close, constant contact between the participants, 
(2) their shared feelings of fear and danger, and (3) the 
strong feelings of powerlessness induced by prolonged 
captivity. This relationship, dubbed the Stockholm 
syndrome, involves mutually positive feelings between 
the hostages and their kidnappers. This term derives 
from a 1973 event in which hostages held in a Swedish 
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bank developed a close emotional attachment to their 
captors (Eckholm, 1985). Hostages may come to sym- 
pathize with the lawbreakers and even adopt, at least 
temporarily, their captors’ ideological views. The behav- 
ior of Patricia Hearst, a newspaper heiress who was 
kidnapped in 1974 and later helped her captors rob 
a bank, has been explained through this syndrome. It 
was also seen in 1985, when 39 passengers from Trans 
World Airlines (TWA) Flight 847 were detained as hos- 
tages for 17 days by hijackers in Beirut. Allyn Conwell, 
the spokesperson for the hostages in the hijacking, was 
criticized for his statements expressing “profound sym- 
pathy” for his captors’ Shiite position, but he explicitly 
denied that he was influenced by the Stockholm syn- 
drome (Eckholm, 1985). 

Hostage negotiators try to take advantage of this 
dynamic by becoming a part of it themselves. First 
attempting to become a psychological member of the 
hostage group who nevertheless maintains important 
ties to the outside world, negotiators will then try to 
use their outside contacts to persuade hostage-takers to 
bring the crisis to a peaceful end. Successful negotiators 
make contact with hostage takers in as nonthreatening 
a manner as possible and then maintain communica- 
tion with them for as long as necessary. Generally, the 
negotiator attempts to isolate the hostage takers from 
any “outside” communication in order to foster their 
dependency on the negotiator as the crucial link with 
other people. Once communication is established, the 
negotiator tries to reduce the hostage takers’ fear and 
tension so that they will be more willing to agree to a 
reasonable solution. Negotiators structure the situa- 
tion in ways that maximize predictability and calm. For 
example, they may offer help with any medical needs 
the hostage group has, thereby fostering positive feel- 
ings associated with the Stockholm syndrome. Finally, 
through gradual prompting and reinforcement, the 
negotiator tries to encourage behaviors that promote 
negotiation progress (e.g., more conversation, less vio- 
lence and threats as part of such conversation, and the 
passage of time without violence). 

Increasingly, police departments have developed 
special crisis/hostage negotiation teams that usually 
include a psychologist as a consultant or adviser (Bartol 
& Bartol, 2006). In this capacity, the psychologist helps 
select officers for the team, provides on-the-scene advice 
during hostage incidents, profiles the hostage taker’s 
personality, and assesses the behavior of the hostages 
themselves. 

Do psychologist-consultants make a difference? In 
the one study evaluating the effects of psychological 
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consultation in hostage incidents, Butler, Leitenberg, 
and Fuselier (1993) found that using a psychologist 
resulted in fewer injuries and deaths to hostages and 
more peaceful surrenders by hostage takers. Empirical 
evidence regarding the effectiveness of specific nego- 
tiation techniques has yet to be gathered (Vecchi 
et al., 2005), although psychologists have been involved 
in using “crisis communication” in the course of crit- 
ical incidents such as hostage situations, kidnappings, 
suicide threats, and violence in school and workplace 
(Vecchi, 2009). 


The Police Officer’s Job 


In the eyes of most citizens, the job of the police officer 
is to catch criminals and enforce the law, just as the offi- 
cers on the various police shows do weekly on TV. But 
the police are responsible for more functions than these. 
The major duties of the police are divided into three 
general areas: 


a Enforcing the law, which includes investigating 
complaints, arresting suspects, and attempting to 
prevent crime. Although most citizens perceive law 
enforcement to be the most important function of 
the police, it accounts for only about 10% of police 
activity. 

= Maintaining order, which includes intervening in 
family and neighborhood disputes and keeping traf- 
fic moving, noise levels down, rowdy persons off the 
streets, and disturbances to a minimum. It is esti- 
mated that 3 out of every 10 requests for police offi- 
cers involve this type of activity. 

= Providing services, such as giving assistance in med- 
ical and psychological emergencies, finding missing 
persons, helping stranded motorists, escorting funer- 
als, and rescuing cats from trees. 


Much police work is focused on the third category. 
Should the police spend so much time on community 
services? The major objections to community services 
are that they waste police resources and distract the 
police from the crucial roles of law enforcement and 
public protection for which they are specially trained. 
In the 1990s, special initiatives were taken to increase 
the time police commit to crime-fighting activities. 
Federal legislation providing funds for cities to hire 
thousands of new police officers was justified with 
the promise that additional police would lead to more 
arrests of criminals. Urban police forces have found that 
concentrating more police officers in high-crime areas 
and instructing them to arrest all lawbreakers (even 


for relatively minor offenses such as loitering and pub- 
lic drunkenness) have resulted in lowered crime rates. 
This zero-tolerance policy requires that police offi- 
cers concentrate more time on apprehension and arrest 
activities. Although it was credited with bringing about 
reductions in crime, the zero-tolerance policy has also 
been linked to increases in citizen complaints and law- 
suits against the police (Greene, 1999). This policy now 
appears to have yielded to the provision of more spe- 
cialized interventions (such as when officers are trained 
specifically to interact more effectively with citizens 
with behavioral health problems) and other interven- 
tions short of arrest. 

There are two advantages to the police continuing to 
provide an array of social services. First, short of spend- 
ing massive amounts of money to train and employ a 
new cadre of community service workers, there is no 
feasible alternative to using the police in this capacity. 
Second, by providing these services, the police create a 
positive identity in the community that carries good- 
will, respect, and cooperation over to their crime- 
fighting tasks. 

These “side effects” serve as a buffer that gives the 
police opportunities to interact with people who are not 
behaving criminally, thereby reducing the tendency of 
police to develop cynical, suspicious attitudes toward 
others. They also may encourage citizens to perceive the 
police in a less threatening and less hostile manner. 


Stress and the Police 


Not only is the police officer’s job composed of mul- 
tiple duties, but the requirements of these duties may 
lead to feelings of stress, to personal conflicts, and even- 
tually to psychological problems. Scores of books, tech- 
nical reports, and journal articles have been written on 
the causes and treatment of police stress (e.g., Harpold 
& Feemster, 2002; Hille, 2010). 

Certainly no one would suggest that a police officer's 
job is easy. Certain factors make the occupation partic- 
ularly difficult. One problem that comes with being a 
police officer is the “life in a fishbowl” phenomenon. 
Officers are constantly on public view, and they real- 
ize that their every act is being evaluated. This per- 
ception can be even more acute with the recent trend 
toward having police wear body cameras, and with the 
constant presence of smartphones that can be used to 
video police encounters with citizens and then post 
those videos immediately on a social media site. When 
police perform their job differently than the public 
wants, they are likely to hear an outcry of protest. Police 
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are sensitive to public criticism, and this criticism also 
leads their spouses and children to feel isolated and 
segregated. 

Some have divided the stress of police work into 
different categories according to the sources of the 
stress or the type of problem involved. Project Shield, 
a large-scale study conducted by the National Institute 
of Justice, asked police officers to respond to a series of 
questions about the negative effects of stress in several 
different categories, including psychological, physical, 
behavioral, and organizational public health (Harpold 
& Feemster, 2002). 

Results from the surveys showed that officers 
reported an increased vulnerability to alcohol abuse 
and heightened levels of anxiety within the first five 
years of employment. In addition, approximately 1% 
of officers in the study reported having contemplated 
suicide at some point. Compared to the general popula- 
tion, officers reported more experiences of physical and 
medical problems over their lifetime, including cancer, 
heart disease, hypertension, acute migraine headaches, 
reproductive problems, chronic back problems, foot 
problems, and insomnia. They also reported increased 
behavioral problems in their personal lives, such as 
physical abuse of their spouses and children, as a result 
of job-related stress. Officers reported the highest lev- 
els of organizational, or job-related, stress when faced 
with making split-second decisions with serious conse- 
quences, when hearing media reports of police wrong- 
doing, when working with administrators who did not 
support the officers, and when not having enough time 
for personal or family responsibilities. 

According to questionnaire studies of police stress, 
the following sources of stress are common for police: 


1. Physical and psychological threats. Included here 
are events related to the unique demands of 
police work, such as using force, being physically 
attacked, confronting aggressive people or grisly 
crime scenes, and engaging in high-speed chases. 
A total of 56 law enforcement officers were felo- 
niously killed in the line of duty in 2010 (another 
72 officers died in accidents while performing 
their duties, and 53,469 officers were assaulted in 
the line of duty) (FBI, 201 1a). There were 51 offi- 
cers feloniously killed in 2014 in the line of duty 
(FBI, 2015) and another 41 killed in 2015 (FBI, 
2016). Danger can emerge from even apparently 
routine tasks. In 2009, a man wearing a bullet- 
proof vest opened fire on police officers respond- 
ing to a domestic disturbance call in Pittsburgh. 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


88 CHAPTER4 Psychology of Police 


Body Armor, Automatic Weapons, BOX 4.2 


and the North Hollywood Shootout 


The North Hollywood shootout (or “Battle of North 
Hollywood”) involved two heavily armed and body 
armored individuals who had robbed a bank and the 
police in the North Hollywood district of Los Angeles. 
Nearly 2,000 rounds of ammunition were fired before 
the two bank robbers were killed by police. 

On February 28, 1997, Larry Phillips and Emil 
Matasareanu robbed a bank in North Hollywood. As 
they left the bank that morning, they encountered 
police officers and a massive shootout ensued. Phillips 
ran and Matasareanu drove their getaway car, each con- 
tinuing to shoot as they fled. But they had prepared for 
the robbery with illegally modified weapons (a fully 
automatic AK-47 variant assault rifle, a Bushmaster 
XM 15 Dissipator, and aHK-91 rifle with high capacity- 
drum magazines as well as a Beretta 92FS pistol). They 


Three officers were killed and two more injured 
before the shooter could be arrested. Pittsburgh 
had not had an officer killed in the line of duty in 
the previous 18 years. In 1997, in a pitched battle 
between two men who had robbed a bank wearing 
body armor and with fully automatic weapons and 
extensive ammunition and police—the so-called 
“Battle of North Hollywood”—the impact of such 
body armor and weaponry was clear. Thankfully 
such events are very rare, but they remain in the 
“possible” realm for police officers (see Box 4.2) 

. Evaluation systems. These stressors include the inef- 
fectiveness of the judicial system, court leniency 
with criminals, negative press accounts of the police, 
the public’s rejection of the police, and disrespect 
and mistreatment of police officers in the courts. 

. Organizational problems and lack of support. Exam- 
ples of these stressors include bureaucracies, inad- 
equate leadership by police administrators, weak 
support and confused feedback from supervisors, 
lack of clarity about job responsibilities, and poor 
job performance by fellow officers. In some stud- 
ies (Stinchcomb, 2004; Violanti & Aron, 1994), 
organizational problems proved to be one of the 
most important sources of stress—more influ- 
ential even than physical danger, bloody crime 
scenes, and public scrutiny. A certain degree of 
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also wore homemade body armor that protected them 
from handguns and shotguns fired by the first officers 
who responded. Police at that time were equipped with 
.38 Special revolvers or 9 mm pistols, and some police 
vehicles carried shotguns. But until the SWAT team 
arrived, responding officers were literally outgunned 
by Phillips and Matasareanu. This remains one of the 
longest and bloodiest confrontations in the history of 
American policing, with about 1,100 rounds fired by 
the suspects and 650 by the police. 


CRITICAL THOUGHT QUESTION 

Under what circumstances is deadly force justified 
for protection of the public and apprehension of 
criminal suspects? 


stress is inevitable, given the demands placed on 
the police. Yet police officers often find it hard to 
acknowledge that the stressful nature of their job 
is affecting them. There is a stigma about admit- 
ting a need for professional help. Too often, police 
officers believe that if they acknowledge personal 
problems or ask for assistance, they will be judged 
to be unprofessional or inadequate. 


These concerns are understandable. Officers found 
to have psychological problems are sometimes belittled 
by other officers or are relieved of their weapons and 
badges and assigned to limited-duty tasks. Fear of these 
consequences induces some officers to hide the fact that 
they are suffering from job-related stress. 

Stressful working conditions also lead to burnout, 
which is “a syndrome of emotional exhaustion, deper- 
sonalization, and reduced personal accomplishment 
that can occur among individuals who work with 
people in some capacity” (Maslach & Jackson, 1984, 
p. 134). Emotional exhaustion reflects feelings of being 
emotionally overextended and “drained” by one’s con- 
tact with other people. Both emotional exhaustion and 
depersonalization (callous or insensitive responding 
to people, particularly crime victims and others need- 
ing assistance) have been related to police burnout 
(Hawkins, 2001). Research on police officers in South 


Africa (Storm & Rothman, 2003) validated a measure 
of officer burnout in a random sample of 2,396 offi- 
cers. Three factors—exhaustion, cynicism, and profes- 
sional efficacy—were identified; all three applied well 
to officers of different races. This suggests that burnout 
in police officers can be more specifically described on 
these three dimensions, which are remarkably consis- 
tent with the earlier studies on police burnout. 

In the United States, many more police officers die 
as a result of suicide than of homicide. For instance, 
in 2010, there were 145 police suicides in the United 
States, a slight increase over 2009, during which there 
were 143 suicides (Badge of Life, 2010); this decreased 
to 126 in 2012 (Badge of Life, 2015). By comparison, 
as noted earlier in this section, 56 law enforcement offi- 
cers were feloniously killed while on duty in 2010 (FBI, 
201 1a), 51 were killed in the line of duty in 2014 (FBI, 
2015), and another 41 killed in 2015 (FBI, 2016). 

A recent review of the current literature on manag- 
ing police burnout (Portland State University, 2014) 
made recommendations in nine areas: 


u Decrease officer stress by incorporating exercise and 
stress reduction techniques, enhancing job mean- 
ingfulness, clarifying criteria for promotion, and 
employing 10-hour shifts (rather than 8 or 12) when 
possible. 

= Develop policies describing reasonable use of force, 
and provide feedback on behavior in this area. 

= Use peer support and counseling effectively. 
Monitor negative workplace conditions (perhaps by 
using organizational psychologists). 

= Make officer partner assignments between officers 
who are as compatible as possible in personality and 
policing orientation (e.g., service orientation vs. 
crime-fighting style; Terpstra & Schaap, 2013), and 
promote better working relationships between offi- 
cers and their supervisors (Hassell & Brandl, 2009; 
Scott, 2004). 

= Encourage continuing formal education, and pro- 
vide enhanced training in areas such as CIT and 
diversity (Dowler, 2005), in part by strengthening 
training academies. 

= Emphasize characteristics such as conscientiousness, 
stability, resilience, and coping in officer selection 
(Pienaar et al., 2007). 


Implementing these recommendations would, one 
hopes, reduce the acute and chronic stress experienced 
by police officers to more manageable levels. That, in 
turn, should have a favorable impact on reducing police 
burnout. 
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Two other strategies for decreasing burnout among 
police are the use of team policing and counseling. 
Team policing involves a partial shift of decision mak- 
ing from a centralized authority to front-line offi- 
cers and their immediate supervisors, who share the 
responsibility of setting policing priorities and mak- 
ing management decisions. Teams are often organized 
around neighborhoods, where they focus their efforts 
for extended periods of time. Within a neighborhood 
team, members perform several different functions so 
that they come to realize how important each team 
member is to the overall success of the group. In addi- 
tion, because the team stays in the neighborhood, citi- 
zens should come to know the officers more closely and 
develop a better understanding of them. 

In addition to team policing, many police agencies 
have developed their own stress management programs or 
referred their officers to other agencies for counseling to 
reduce burnout. These programs emphasize the preven- 
tion of stress through various techniques, including relax- 
ation training, stress inoculation, detection of the early 
signs of stress, and effective problem solving. As useful as 
these types of techniques may be, the stigma associated 
with obtaining mental health treatment may be strong 
enough to discourage some officers from participating. 

But despite attempts to prevent stress and to change 
organizations in positive ways, some officers will expe- 
rience stress-related problems that require counseling. 
Psychological treatment of police officers is complicated 
because police officers are often reluctant to become 
involved in therapy or counseling, for several reasons. 
First, they tend to believe that capable officers should be 
able to withstand hardships—and failure to do so shows 
a lack of professionalism or emotional control. Second, 
police fear that counseling will brand them with the 
stigma of mental disorder and thus diminish their peer 
officers’ respect for them. Finally, officers are justifiably 
concerned that the department’s need to know their 
psychological status related to fitness for duty will over- 
ride their rights of confidentiality and lead to embar- 
rassing disclosures of personal information. 

Police departments have developed several alterna- 
tives for providing psychological counseling to their 
officers. Each addresses some of the obstacles that arise 
in police counseling programs. Peer counseling, involv- 
ing the delivery of services by police officers, has the 
potential to overcome the stigma of being involved 
in treatment with a psychiatrist or psychologist. This 
approach offers better access to individuals who would 
otherwise avoid any kind of therapy or counseling; it 
has contributed to an increase in mental health referrals 
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and a decrease in sick days, poor work performance, 
and job-related suicide (Levenson & Dwyer, 2003). 

A second method is to provide counseling targeted 
at problems specific to police officers. The most note- 
worthy example of these focused interventions is with 
officers who have been involved in the use of deadly 
force (Blau, 1986). The emotional aftermath of shoot- 
ing incidents is among the most traumatic experiences 
the police encounter and can often lead to symptoms 
of posttraumatic stress disorder. Providing post-incident 
counseling is a common service of police psychologists; 
in many departments, counseling for officers involved 
in shooting incidents is mandatory (Hatch, 2002). 
The goals of this counseling, which often also relies on 
peer support, are to reassure officers that their emo- 
tional reactions to incidents are normal, to give them 
a safe place to express these emotions, to help them 
reduce stress, and to promote a timely return to duty. 
Many departments also try to make counseling services 
available to family members of officers who have been 
involved in traumatic incidents. 

There are several ethical considerations involved in 
psychological counseling for police officers (D’Agostino, 
1986), and some of the most difficult concern confi- 
dentiality. Police counseling services are usually offered 
in one of two ways: by an in-house psychologist who is 
a full-time employee of the police department or by an 
outside psychologist who consults with the department 
on a part-time basis. In-house professionals are more 
readily available and more knowledgeable about police 
issues. Outside consultants, because of their indepen- 
dence from the department, may be better able to pro- 
tect the confidentiality of their clients’ disclosures. 


Police-Community Relations 


Police officers are justified in feeling that they live in 
a “fishbowl.” Their performance is constantly being 
reviewed by the courts and evaluated by the public. 
Several amendments to the U.S. Constitution impose 
limits on law enforcement officers; such limits are 
part of the first 10 amendments, known as the Bill 
of Rights. The Fourth Amendment protects citizens 
against unreasonable search and seizure of persons or 
property. The Fifth Amendment provides guarantees 
for persons accused of a crime. For example, no per- 
son “shall be compelled in any criminal case to be a 
witness against himself, nor be deprived of life, liberty, 
or property, without due process of law.” Limits on 
police activities are frequently reevaluated on the basis 
of current court interpretations of these amendments. 
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These amendments also have implications for police 
procedures. Protection against “cruel and unusual pun- 
ishment” is provided under the Eighth Amendment, 
and the Fourteenth Amendment guarantees all citizens 
“due process.” These amendments also govern and con- 
strain several police activities. 

Historically, the interrogation practices used by the 
police to elicit confessions from suspects have been 
a major focus of concern. A review of the risk factors 
for inducing inaccurate confessions has been provided 
using a summary of the available literature (Kassin, 
Drizin, Grisso, Gudjonsson, Leo, & Redlich, 2009). 
Such risk factors include physical custody and isolation, 
the presentation of false evidence, offense minimization 
and “unspoken promises,” developmental immaturity, 
cognitive and intellectual disabilities, and certain kinds 
of personality and psychopathology. To the extent that 
such situational and dispositional factors are often pres- 
ent in police interrogations, there is a greater likelihood 
of false confessions—and the conviction of innocent 
defendants. 

A second police technique that has caused wide- 
spread concern is racial profiling—the practice of 
making traffic or pedestrian stops involving a larger 
percentage of minority than nonminority individuals. 
Although some law enforcement officials have defended 
this procedure as a reasonable crime control tool, the 
public outcry over its potential for abuse has led sev- 
eral states to abandon it. Termed “driving while black,” 
or “stop-and-frisk” (or, outside of New York City, the 
Terry stop), the phenomenon of police being more 
likely to stop African Americans is highly problematic, 
and creates major concerns regarding equal protection 
under the law for citizens of all races and ethnic groups. 
There is some evidence that the traffic stop phenome- 
non is stronger in local communities than state highway 
patrols (Warren, Tomaskovic-Devey, Smith, Zingraff, & 
Mason, 2006). 

In New York City, extensive data have been gath- 
ered under stop-and-frisk policies. Police are required 
to submit a form with basic information about who 
was stopped and what was found. Between 2002 and 
2015, there were a total of 5,150,122 stops of citizens, 
about half of whom were between ages 14 and 24 and 
about 90% of whom were Black or Hispanic. The per- 
centage of these stops in which there was no arrest or 
further action was close to 90% across all years (New 
York ACLU, 2016). The debate between public safety 
(over 500,000 of these stops resulted in the discovery 
of contraband and possibly arrest) versus individual 
rights (nearly 90% of these stops did not yield anything 


problematic, yet youth and minorities were clearly dis- 
proportionately subjected to stop-and-frisk) is clear in 
this example. But even for those who are convinced that 
the benefit to public safety outweighs the cost of mil- 
lions of stops that yielded nothing illegal, it is easy to 
see how members of minority communities would per- 
ceive this policy as discriminatory—and trust the police 
less as a consequence. 

Another major concern of some community groups 
is excessive force or brutality by the police (Holmes & 
Smith, 2008). This is seen currently in the Black Lives 
Matter movement, which was influenced in its devel- 
opment by the perception that African American men 
were disproportionately victimized by lethal force in 
police encounters. (We discussed this early in this 
chapter, showing that minority citizens are dispropor- 
tionately the subject of force in police encounters—but 
not lethal force.) For example, the spotlight shone on 
five New Orleans police officers who, in the aftermath 
of Hurricane Katrina, were captured on film beating a 
Black man in the French Quarter. They were convicted 
of criminal charges in this beating. Another particularly 
vivid case—also involving police brutality filmed by a 
bystander (before smartphones were everywhere)— 
involved Rodney King and a 1991 case in Los Angeles 
(see Box 4.1). The U.S. Supreme Court has restricted 
the use of deadly force by police (see Box 4.3). 

In 2000, the U.S. Civil Rights Commission, an 
independent, bipartisan agency established by Con- 
gress, reviewed the findings of its 1981 report on 
police practices and concluded that many of its 
1981 findings still applied in alleged police brutality, 
harassment, and misconduct toward people of color, 
women, and the poor. How can we explain incidents 
in which officers have used excessive force? One pop- 
ular explanation is that police excesses stem from the 
personality problems of a “few bad apples.” In this 
view, brutality reflects extreme aggressiveness and 
toughness of an authoritarian personality. A contrast- 
ing explanation is that brutality is the unfortunate 
price occasionally paid for situations in which rising 
numbers of violent, even deadly, criminals demand 
forceful responses from the police. A third explana- 
tion is that police brutality reflects a fundamental 
sociological pathology—that the deep strains of rac- 
ism are still apparent in society. 

Police use of excessive force is another example of 
a problem for which psychology seeks explanations in 
the interactions between persons and the situations in 
which they function, rather than simply in the indi- 
vidual’s characteristics or the situational influences. 
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The Case of Edward | 0x43 a 


Garner and Limits on 


the Use of Deadly Force 


In the 1985 case of Tennessee v. Garner, the U.S. 
Supreme Court struck down a Tennessee law that 
allowed police to shoot to kill, even when an unarmed 
suspect fleeing a crime scene posed no apparent threat. 
In October 1974, Edward Garner, then 15, fled when 
the police arrived just after he had broken the window 
of an unoccupied house. He was pursued by Officer 
Elton Hymon. As Garner scaled a 6-foot fence at the 
back of the property, Officer Hymon yelled, “Police— 
halt!” Garner didn’t halt, and Officer Hymon, knowing 
that he was in no shape to catch the fleeing youth, shot 
and killed him with a bullet to the back of the head. 

Garner’s father sued public officials and the city 
of Memphis, alleging that the police had violated his 
son’s civil rights by the use of excessive force. The city 
defended itself on the basis of a state statute giving 
police officers the right to use deadly force if necessary 
to stop a fleeing felon. The lower courts agreed with 
the city, but 11 years later the U.S. Supreme Court 
struck down the statute in a 6—3 decision (Zennessee v, 
Garner, 1985). 

The majority held that shooting a person, even 
one suspected of a felony, violates that person’s Fourth 
Amendment right to be free from unreasonable 
searches and seizures. The majority opinion added, 
however, that deadly force would be justified if the 
officer had reason to believe that the suspect posed an 
immediate threat to him or others. 


CRITICAL THOUGHT QUESTION 


Should facilitating capture of a suspect be justifi- 
cation for using deadly force? 


From this perspective, we begin with police officers 
who typically are strongly committed to maintaining 
the conventional order and to protecting society. We 
repeatedly put them into potentially dangerous situa- 
tions, we arm them well, we urge them to be “tough on 
crime,” and we train and authorize them to use appro- 
priate force. The result of mixing this type of person 
with these types of situations is not surprising: In some 
encounters, the police will use excessive force against 
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citizens who are suspected of wrongdoing that threat- 
ens public safety. In addition, police justifications for 
extreme force can be motivated by stereotypes, mis- 
taken information, and the mutual mistrust that can 
develop between individuals from different cultural 
and ethnic backgrounds. 

In recent decades, a number of attempts have been 
made to improve police relations with people in the 
community, especially in neighborhoods with large 
numbers of ethnic minorities. Over the years, the Los 
Angeles Police Department has changed from what 
African Americans referred to as an “occupation force 
of hardliners” into an organization that actively courts 
and wins support from its African American and 
Latino populations. (This transformation is described 
in attorney Connie Rice’s 2012 book, Power Con- 
cedes Nothing: One Woman’s Quest for Social Justice in 
America.) 

But there remains a powerful emotional component 
to the perception by many minority citizens that they 
cannot trust the police. There is also a strong emotional 
component to the perceptions of police that they are 
asked to prevent crime and apprehend offenders, but 
blamed and mistrusted when they try to do that. Is 
there anything that would ease the historical tension 
between minority citizens and police, something that 
would promote greater legitimate trust in the police but 
still retain their effectiveness in preventing crime and 
apprehending offenders? 

This is an urgent question. Psychology and other 
behavioral sciences can offer some steps that might 
help, judging from some of the earlier dis- 
cussion in this chapter. First, it is clear that 
policing is a stressful and sometimes danger- 
ous job, associated with the risk of suicide, 
death, or injury at higher rates than most 
other jobs. To the extent that communities 
can provide police officers with better train- 
ing, and more effective tools for managing 
stress and doing their jobs, it is likely that 
cynicism and burnout among officers will 
decrease—and have less impact on their 
encounters with citizens. 

Second, the improved documentation of 
police—citizen interactions using tools such 
as body cameras, can protect both citizens 
from being subjected to excessive force and 


are needed for another reason: with the near-constant 
availability of camera-enabled smartphones, the film- 
ing and posting of parts of such encounters on social 
media sites are likely to increase. Having documentary 
evidence of the entire encounter will facilitate a fairer 
and more accurate consideration of complaints and 
investigation of events in which injury or death result. 

Third, we must improve the communication 
between police and the citizenry. This applies to the 
individual encounter between a police officer and an 
individual, to groups representing citizen interests, and 
to police leaders. Mutual respect and acknowledgment 
of the other’s positions are a necessary precursor to 
sufficient trust for a good working relationship. These 
strategies, and others, are discussed in the next section 
that covers a presidential task force report on the future 
of USS. policing in the 21st century. 

Before that, we turn to one promising approach to 
improving this communication that has been imple- 
mented over the last four decades. This innovation 
in police work is community-based policing. In this 
approach, police officers develop a proactive, prob- 
lem-solving approach with active collaboration from 
local citizens who support the police in the effort to 
combat crime, promote safety, and enhance the over- 
all quality of neighborhoods. This type of policing 
was designed to enhance the working relationship 
between the police and the public (Zhao, Lovrich, & 
Thurman, 1999). 


officers from being subjected to unwarranted 
complaints. Such documentation, and associ- 
ated monitoring of whether officers are con- 


Community policing is a philosophy designed to increase the 
amount and quality of specific police officers’ contact with citizens and 
to involve police more in crime prevention and community maintenance 
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sistent with applicable use of force policies, activities. 
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In most versions of community policing, there are 
more foot patrols by officers who stay in the same 
neighborhoods. As a result, community-based policing 
seeks to humanize police and citizens in one another’s 
eyes and to broaden the roles that police play in a com- 
munity. For example, Chicago’s version of community 
policing contained six basic features (Lurigio & Skogan, 


1994): 


1. A neighborhood orientation, in which officers forge 
friendships with individual residents in a com- 
munity, identify the “hot spots” for crime, and 
develop partnerships with community organiza- 
tions for fighting crime. 

2. Increased geographic responsibility, which means 
that officers regularly walk a given neighborhood 
“beat” and become highly visible, well-known 
experts about problems in that area. 

3. A structured response to calls for police service, in 
which emergency calls are handled by a special- 
response team, thereby permitting beat officers 
to stay available for routine calls and maintain a 
high-profile presence. 

4. A proactive, problem-oriented approach, whereby 
more effort is devoted to crime prevention (e.g., 
closing down drug houses, breaking up groups of 
loitering youth) than to responding to discrete dis- 
turbances or criminal activities. 

5. Brokering more community resources for crime pre- 
vention, as police enlist the help of other city agen- 
cies to identify and respond to local community 
problems. 

6. Analysis of crime problems, which enables officers 
to focus their attention on the highest risk areas by 
using computer technology to keep accurate track 
of crime patterns. 


Unfortunately, the effectiveness of communi- 
ty-based policing in Chicago was considerably dimin- 
ished by 2016. An evaluation of the first 10 years of its 
functioning indicated that both African American and 
White citizens reported a decrease in crime problems 
and fear of crime, although Latinos did not. African 
Americans in particular perceived a decrease in social 
disorder and physical decay in their neighborhoods, 
and all groups described increased policy favorabil- 
ity ratings (Chicago Community Policing Evaluation 
Consortium, 2004). But after the early 2000s, Chi- 
cago invested fewer resources in community policing, 
took a harder line on crime following an increase in 
homicides (that followed six consecutive years of 
decreases), moved officers from community-based 
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policing to street patrol, and held fewer meetings. The 
once-vibrant program now appears to be a shadow of 
itself (Rhee, 2016). 

There are important lessons in the rise and fall of 
community-based policing in Chicago. First, when 
properly funded and staffed, this program appeared 
to have a favorable impact on relations between police 
and the community and may have decreased both 
criminal activity and the fear of crime. Second, there 
will be challenges to maintaining such a program. 
When there is an increase in crime, a change in politi- 
cal leadership, or a crisis, there is a temptation to shift 
resources from a program like this into harder-line 
crime control. This is often a short-term solution to 
a long-term problem; maintaining favorable relations 
between police and citizens will be important over a 
period of decades, even if it appears to be a lower pri- 
ority in a crime-driven crisis. Third, if communities 
succumb to the temptation to shift funding and other 
resources away from community policing, there will 
be a commensurate decrease in the program’s vitality 
and effectiveness. 

The experience with community-oriented policing 
in Chicago is a microcosm of the broader approach 
within the United States: development and rapid 
growth in the 1990s, continued support up to around 
2008, and diminishing resources after that. For exam- 
ple, the Community-Oriented Policing Services, a 
division of the U.S. Department of Justice, received 
$148 million in 1994 funding, which grew rapidly to 
$1.42 billion in 1997. Its budget began shrinking in 
the mid-2000s, dropping from $495 million (2011) 
to $208 million (2015) (United States Department of 
Justice, 2016). 

Should this be considered a failed experiment, or 
does community policing have the potential to improve 
many of our current problems involving relationships 
between citizens and police? What is the evidence for 
its effectiveness? The results have been mixed. Some 
cities that have introduced community-policing ini- 
tiatives report large improvements in the public’s atti- 
tude toward their police departments (Adams, Rohe, & 
Arcury, 2005; Peak, Bradshaw, & Glensor, 1992) and 
sizable reductions in rates of serious crimes. 

There are several important considerations in 
whether community-based policing is effective, accord- 
ing to one review (Portland State University, 2011). 
It must be supported by funding and staffing—and a 
plan that includes accountability, decentralization, col- 
laboration, and problem-solving (Connell, Miggans, 
& McGloin, 2008). It should also include training of 
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officers and administrators in community policing 
practices, incentives to officers for implementation, and 
encouragement to management to incorporate the phi- 
losophy of community policing (Chappell, 2008). 

Technology should be used as effectively as possi- 
ble. Community crime mapping can help police to 
identify and address problems (Hickman & Reaves, 
2001). Data sharing partnerships can be facilitated by 
the gathering of such crime mapping and other data 
amenable to combination in a single database. Written 
agreements can help such data sharing collaborations 
to work more smoothly (Boba, Weisburd, & Meeker, 
2009). The use of communications technology such 
as social media, websites, e-mail, and texting can ease 
the strain of communication through more traditional 
approaches such as 911 operators and police dis- 
patchers. Such approaches are already in use as police 
convey information using websites (77% of agencies 
surveyed) and communicate using e-mail (40% of sur- 
veyed agencies) (Rosenbaum, Graziano, Stephens, & 
Schuck, 2011). 

Stakeholders must be considered in effective partner- 
ships between police and the community. Participants 
should include businesses, schools, churches, city agen- 
cies, and individual community members, particularly 
consumers of justice-involved services (Payne & Button, 
2009). Those forming and operating these partnerships 
should also ensure that there is appropriate representa- 
tion from underrepresented minority communities and 
that the program is publicized through various media 
and in different languages (Skogan, Steiner, DuBois, 
Gudell, & Fagan, 2002). 


The Future of Policing in the 
United States in the 21st Century: 
The President's Task Force Report 


Much of the most recent evidence and thinking about 
contemporary policing was captured in a recent task 
force report (President’s Task Force on 21st Century 
Policing, 2015). In December 2014, President Barack 
Obama signed an executive order commissioning a task 
force to identify best practices in policing and make 
recommendations on how policing practices can both 
promote effective crime reduction and build public 
trust. Through seven meetings in January and Feb- 
ruary 2015, the Task Force’s 11 members met with 
over 100 individuals from law enforcement and the 
community—with civic leaders, advocates, researchers, 
scholars, and others—and reviewed other information 
(including written testimony). They produced a final 
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report (President’s Task Force on 21st Century Policing, 
2015) that may serve as an important guide for changes 
in police work over the coming decades. We describe 
this report in some detail, both for its scholarly and 
practical value, and because it offers a valuable perspec- 
tive on the stability of the trends and evidence discussed 
in this chapter. 

There were two overarching recommendations. 
First, the Task Force recommended that the President 
support the creation of another task force (the National 
Crime and Justice Task Force) to consider criminal 
justice reforms in the wake of the report. Second, 
members recommended support for programs that are 
community-based, addressing important issues such as 
poverty, education, health, and safety. In this respect, 
the Task Force clearly placed policing in the broader 
context of our communities and criminal justice sys- 
tem, identifying risk factors for crime and seeking to 
reduce them. 

The report also made more specific recommenda- 
tions in six topic areas: Building Trust and Legitimacy, 
Policy and Oversight, Technology and Social Media, 
Community Policing and Crime Reduction, Officer 
Training and Education, and Officer Safety and Well- 
ness. We describe each of these and discuss them in the 
context of other material in this chapter. 


Building Trust and Legitimacy 


The Task Force clearly adopted a procedural justice 
perspective (Tyler, 1990) regarding the police: people 
are more likely to behave lawfully when they perceive 
those enforcing laws are acting on legitimate authority. 
Such authority is more likely to be seen as legitimate 
if police act in procedurally just ways (treating people 
with dignity and respect, giving people “voice,” being 
neutral and transparent in making decisions, and com- 
municating motives that are trustworthy). 

As part of using procedural justice as a guid- 
ing structure, the Task Force recommended that law 
enforcement adopt a “guardian” rather than a “warrior” 
mindset. Establishing transparency and accountability 
was seen as very important in establishing and acting 
upon policies consistent with procedural justice. Pro- 
moting trust through positive, nonenforcement-based 
activities (similar to those described in the community 
policing section earlier in this chapter) was also recom- 
mended. Actually measuring “trust of police” by the 
community through regular surveys was cited, as it is 
difficult and often misleading to use anecdotal accounts 
and single cases to gauge broader trust levels. Finally, 
the Task Force recommended having police officers as a 
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group reflect the diversity of race, gender, culture, lan- 
guage, and life experience that is part of the community 
that the police serve. 


Policy and Oversight 


Police policies should be developed and modified in 
collaboration with civilian representatives from the 
community, according to the Task Force. (Again, note 
the influence of community policing.) Policies on the 
use of force in particular should include training on 
alternatives such as de-escalation (see the discussion of 
CIT earlier in this chapter). Other policies and aggre- 
gate data—in areas such as mass demonstrations, con- 
sent before searches, gender identification, and racial 
profiling—should be made publicly available. Routine 
review of such policies should be conducted, including 
nonpunitive peer review of critical incidents. To assist 
law enforcement and the community to succeed in this 
area, the Task Force recommended technical assistance, 
incentive funding, interagency collaboration, and other 
assistance and cooperation using the U.S. Department 
of Justice and relevant professional organizations. 


Technology and Social Media 


Given the rapid and significant advances in this area, 
the Task Force’s recommendations in this section of the 
report are particularly timely. It is often unclear how new 
technology and applications can assist law enforcement 
in their effectiveness and efficiency without violating 
individual rights. Accordingly, the Task Force recom- 
mended that the Department of Justice should collabo- 
rate with law enforcement to establish standards relevant 
to research and development of new technologies; these 
would include auditory, visual, and biometic data, “less 
than lethal” technologies. Such standards would also 
include compatibility and operation of social media for 
law enforcement purposes, again considered using the 
dual criteria of effectiveness/efficiency and respect for cit- 
izens rights. It can be very difficult for a federal agency 
to develop standards that are subsequently imposed on 
local jurisdictions, however. Often a preferable strategy 
involves the development of model standards, imple- 
mented through demonstration projects and publicized 
widely on both a national and a local level. 


Community Policing and 
Crime Reduction 


The community policing approach is built on the 
assumption that positive, nonenforcement-related 


interactions between citizens and police have favor- 
able consequences that include the enhancement of 
the procedural justice components described earlier. In 
addition to increasing trust of the police and percep- 
tion of their legitimacy, this approach is also assumed 
to increase the effectiveness of crime prevention and 
investigation through better collaboration between 
police and citizens. Yet the problems with community 
policing, described earlier using Chicago as a partic- 
ular example, involve the temptation to divert com- 
munity policing resources to equipment and crime 
investigation when there are changes in leadership or 
an increase in offending. There has been a noteworthy 
diminishing of the use of community policing in the 
last decade. 

It is very interesting, therefore, to see that the Task 
Force has made community policing a central pillar 
of their recommendations. Community policing is 
identified as a foundational philosophy for both law 
enforcement and the community in the 21st century. 
This assumes that community policing can be revived, 
supported, and expanded. Among the recommenda- 
tions in this area are the protection and promotion of 
dignity for citizens—particularly vulnerable children 
and youth—by avoiding stigmatizing them and mini- 
mizing the role of police in public schools. Youth are 
recognized as important in (a) contributing to commu- 
nity decision-making, (b) participating in research and 
problem-solving, and (c) developing leadership and life 
skills. All of these, according to Task Force recommen- 
dations, should be facilitated through positive inter- 
actions between police and youth (such as the Police 
Athletic League). 


Training and Education 


As the scope of law enforcement duties has expanded, so 
has the importance of training in areas such as mental 
health, cultural competence, technology, immigration, 
and terrorism. The Task Force recommends greater use 
of community experts in providing relevant training to 
law enforcement personnel throughout their careers. 
This could be facilitated, according to the report, by 
the establishment of training innovation hubs involving 
universities and police academies. A national center for 
training senior police executives would provide valuable 
knowledge to senior leaders. The inclusion of CIT as a 
mandatory aspect of training, perhaps in police acad- 
emies, would help future generations of police officers 
move from “CIT training optional” status (where it 
often is currently) to including CIT skills among the 
mandatory competencies for police officers. 
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Officer Wellness and Safety 


There is general recognition in the report that officer 
safety and wellness are both important. Training in tac- 
tical first aid and the use of seat belts and bulletproof 
vests are examples of recommendations that would 
enhance officer safety. Better attention to shift length, 
exercise, sleep, behavioral health, and medical health are 
all considerations that would improve the general health 
of police officers, which could improve performance in 


Summary 


both routine encounters and crisis situations. The Task 
Force makes recommendations that rely on the collec- 
tion and analysis of data, in areas such as shift length, 
officer injuries, and “near misses.” It is very interest- 
ing to see the foundational similarity between the Task 
Force’s assumption that empirical data and specific 
expertise are valuable to their mission, and the assump- 
tion in this book that psychology can contribute to the 
law in similar ways. 


1. What is the role of the police in our society? 
Policing is necessary in any society concerned with 
maintaining public order, even though in a demo- 
cratic society, we must balance public safety with 
civil liberties and criminal rights. Police officers 
daily face the dilemma of equality versus discre- 
tion: whether to treat all suspects or lawbreakers 
equally or to provide an effective response that 
varies somewhat according to the circumstances. 


2. What procedures are used to select police? 
Selection of police officers is usually informed 
by psychological tests and an interview. Another 
assessment device is the use of some version of a 
situational test, in which the candidate responds 
to real-life challenges that would face a police 
officer, such as intervening in a dispute between 
a wife and her husband or writing an incident 
report. Responses to these situational tasks can 
be valuable additions to psychological testing 
and interviewing, but they can also be costly and 
time-consuming. 


3. How has the training of police officers expanded 
into new areas? Training of police officers usually 
involves a variety of activities, including criminal 
law, human relations training, self-defense, and 
the use of firearms. Most training programs last at 
least six months. Police officers are now frequently 
trained in crisis intervention, including handling 
situations involving individuals with mentally ill- 
ness, resolving family disputes, and responding to 
hostage-taking situations. 


4. Describe the different activities of the police. Is 
law enforcement central? The police officer’s job 
is multifaceted. Law enforcement (including inves- 
tigation of complaints, arrest and prosecution of 
suspects, and efforts at crime prevention) accounts 
for only about 10% of police activity. Maintaining 
order (intervening in family and neighborhood 
disputes, keeping traffic moving, responding to 
disturbances of the peace) accounts for about 30% 
of police activity. Providing social services to the 
community is even more time-consuming. These 
proportions may vary if officers are involved in the 
approach known as community policing. 


5. What stressors do the police face? Three problems 
are especially significant: the “life in a fish-bowl” 
phenomenon, job-related stress, and burnout. Job 
duties, perceptions of police work, and specific 
responses can be modified to reduce burnout and 
help officers manage chronic and acute stress. 


6. What is the relationship between the police 
and the communities they serve? Some commu- 
nity groups have been critical of police behavior, 
focusing on unequal and disproportionate use of 
police force against the poor and racial minori- 
ties. Efforts to improve police-community rela- 
tions include team policing, crisis intervention 
training, reorganization of the police depart- 
ment that restructures the traditional chain of 
command, community-based policing, and 
greater use of communications technology. These 
interventions have had some success, although 
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funding for community-based policing has 
decreased during the last decade. 


What is the future of policing in the United 
States in the 21st century? According to the 
President’s Task Force on 21st Century Policing 
(2015), there are six major areas in which recom- 
mendations for police work can be prioritized in 
the coming decades: building trust and legitimacy, 
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policy and oversight, technology and social media, 
community policing and crime reduction, train- 
ing and education, and officer wellness and safety. 
The Task Force used procedural justice as a guid- 
ing framework for making recommendations, and 
cited the importance of empirical evidence, spe- 
cialized experts, and community-based policing in 
their implementation. 


Crisis Intervention Team 


predictive validity 


Key Terms 

bioterrorism fitness-for-duty President’s Task Force on _ team policing 

burnout evaluation 21st Century Policing terrorism 

community-based jail diversion procedural justice validity scales 
policing programs Stockholm syndrome zero-tolerance 

counseling learned helplessness structured interviews 


suicide by cop 
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Eyewitnesses to Crimes 
and Accidents 


Perception 


Memory 


BOX 5.1: The Case of Larry Fuller and the Victim Who 
“Never Wavered” 


Assessing the Impact of Estimator Variables 


Controlling the Impact of System Variables 


Interviewing Eyewitnesses 
Lineup Instructions 


BOX 5.2: The Case of Wooden-Legged Michael Sams 
and His Victim’s Cognitive Interview 


Lineup Presentation Method 
The Influence of Feedback 


Eyewitness Confidence 


Limiting Eyewitness Testimony 
Expert Testimony 


Jury Instructions 


Children as Eyewitnesses to Crimes 
Children as Victims of Maltreatment 
Investigative Interviews 


Disclosure of Child Maltreatment 


BOX 5.3: The Case of the 14-Year-Old Sexual Assault 
Victim Interviewed Twice 


The Child Witness in the Courtroom 
Procedural Modifications When Children Are Witnesses 


Repressed Memories of Child Sexual Abuse 
Recovered Memories in Court 


Creating False Memories 


ORIENTING QUESTION 


1. What psychological factors contribute to the risk of 
mistaken identifications in the legal system? 

2. What are the defining features of estimator, system, 
and postdiction variables in the study of eyewitness 
memory? 

3. How do jurors evaluate the testimony of eyewit- 
nesses, and how can psychological research help 


he police investigate crimes and accumulate 

evidence so that suspects can be identified and 

arrested. At the early stages of an investiga- 
tion, eyewitnesses to those crimes provide important 
information to police, sometimes the only solid leads. 
Eyewitnesses also play a vital role in later stages of a 
prosecution. According to defense attorney David 
Feige, “It’s hard to overstate the power of eyewitness 
testimony in criminal cases. In thousands of cases every 
year, testimony of a single eyewitness, uncorroborated 
by forensic or any other evidence, is used to sustain 
serious felony charges, including robbery and murder” 
(Feige, 2006). In 1999, the National Institute of Justice 
estimated that approximately 75,000 defendants are 
implicated by eyewitnesses in the United States every 
year (Department of Justice, 1999). 

But in their attempts to solve crimes—and especially 
in their reliance on eyewitness observers—police and 
prosecutors face a number of challenges. Although 
many eyewitnesses provide accurate reports, some make 
mistakes. The recollections of eyewitnesses can lead the 
police down blind alleys or cause them to arrest the 
wrong suspect. As we will show, the investigative actions 
of the police sometimes compound those problems. 
Various studies of actual eyewitness identifications 
provide a startling statistic: approximately one in five 
eyewitnesses who feel they are capable of recognizing 
a perpetrator selects an innocent person during an 
identification procedure (Steblay, 2015). The result is 
wrongful convictions by judges and juries, an all-too- 
familiar scenario by now. And while the innocent person 
languishes behind bars, the guilty perpetrator remains 
on the streets, possibly committing other offenses. 

It is now apparent that eyewitness errors create real 
problems for the justice system (and for the people 
mistakenly identified!). DNA procedures developed in 
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jurors understand the potential problems of eyewit- 
ness testimony? 

4. Can children accurately report on their experiences 
of victimization? What factors affect the accuracy 
of their reports? Are they likely to disclose abuse? 

5. Can memories for trauma be repressed, and if so, 
can these memories be recovered accurately? 


the 1980s made it possible to take a new look at evi- 
dence left at a crime scene. Unfortunately, only a small 
fraction of crimes—most notably sexual assaults—have 
DNA-rich evidence, although even when DNA is pres- 
ent, it is often not tested or is destroyed. In 2009, the 
Supreme Court ruled that states are not required to 
make DNA evidence available to convicted offenders 
(District Attorneys Office for Third Judicial District v. 
Osborne, 2009). As a result, many wrongly convicted 
people have no way to prove their innocence. 

But when DNA testing 7s conducted, it sometimes 
reveals that the person convicted of a crime and incar- 
cerated—sometimes for decades—was not the actual 
perpetrator. Further analysis of the evidence in these 
cases often shows that eyewitness errors are to blame. 
They are a leading cause of wrongful convictions, par- 
ticularly in sexual assaults and robberies. According to 
the Innocence Project, the largest and most prominent 
organization devoted to proving wrongful convictions, 
mistaken identifications account for 72% of wrongful 
convictions revealed by DNA tests; more than false con- 
fessions, problems with snitches, and defective or fraud- 
ulent science combined (Innocence Project, 2015). 

Concern about eyewitnesses’ accuracy is not 
restricted to criminal cases or to the identification 
of persons. The results of civil lawsuits are also often 
affected by the reports of eyewitnesses (Terrell & 
Weaver, 2008), and law enforcement officials know that 
eyewitness descriptions of unusual events cannot always 
be trusted. Consider the reports from eyewitnesses to 
the assassination of President Abraham Lincoln, as 
documented by historian Bruce Catton. All witnesses 
agreed that John Wilkes Booth pulled the trigger and 
then leaped from the presidential box where Lincoln 
was seated and onto the stage. But their descriptions of 
Booth’s actions from that point vary widely: 
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...he made a 15-foot leap, ran swiftly off-stage, and 
vanished ... he slid down a flagpole (which did not 
actually exist), and more or less crept away ... [he 
limped] painfully across the stage moaning incoher- 
ently ... [he stalked] off calmly, dropping his “Sic 
semper tyrannis” as a good actor might ... [he ran] 
furiously, saying nothing at all ... he went off-stage 
on his hands and knees, making noises ... (Catton, 


1965, p. 105) @ 


Examples of Mistaken 
Eyewitness Identification 


Cases of wrongful convictions based on faulty eyewit- 
ness testimony abound. The ordeal of Calvin C. John- 
son, Jr., is a good example. Johnson, a college graduate 
with a job at Delta Airlines, spent 16 years behind bars 
for a rape he did not commit. He is not alone. In fact, 
Johnson was the 61st person in the United States to 
be exonerated through the use of DNA testing. Such 
testing in Johnson’s case indicated that he was not the 
man who raped and sodomized a College Park, Geor- 
gia, woman in 1983. Yet the victim picked Johnson 
out of a photographic lineup and identified him as 
the rapist at trial. The all-White jury convicted John- 
son, who is Black, despite the fact that forensic tests 
excluded him as the source of a pubic hair recovered 
from the victim’s bed. The jury also apparently chose 
to disregard the testimony of four alibi witnesses who 
claimed that Johnson was home asleep at the time. 
One of the jurors stated that the victim’s eyewitness 
testimony had been the most compelling evidence in 
the case. 

One reason why mistakes are so common is that 
when eyewitnesses make a tentative identification, 
police often stop investigating other leads and instead 
look for further evidence that implicates the chosen sus- 
pect. This is an example of confirmation bias, whereby 
people look for, interpret, and create information that 
verifies an existing belief. In terms of eyewitness identi- 
fication, the goal of finding the truth is neglected, often 
unintentionally, in a rush to solve the crime. In John- 
son’s case, police pushed ahead with the case even after 
the victim picked someone else at a live lineup (con- 
ducted after the photographic lineup). She testified at 
trial that she had picked the wrong person at the live 
lineup because looking at Johnson was too much for 
her: “I just pushed my eyes away and picked someone 
else,” she reported (Boyer, 2000). 
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You might think that people like Calvin Johnson 
would have some recourse—that they could get some- 
thing back for the time they lost in prison. But only 
32 states have laws that compensate the wrongly impris- 
oned. Furthermore, such financial compensation is gen- 
erally small, and social service assistance is rare. Johnson 
received nothing because Georgia did not have a law 
providing compensation for people who were wrongly 
convicted. Unfortunately, many exonorees leave prison 
with “next to nothing” (Clow, Leach, & Ricciardelli, 
2012, p. 330). One commentator has suggested that 
the new crime is how little some of these lost lives are 
worth (Higgins, 1999). 


How Mistaken Eyewitness 
Identifications Occur 


Mistakes in the process of identification can occur the 
moment the crime is committed. It may be too dark, 
events may move too swiftly, or the encounter may be 
too brief for the victim to perceive the incident accu- 
rately. These conditions diminish memory strength. Yet, 
when questioned by police, victims are asked to give 
specific details about criminals’ height, hair color, voice, 
and other identifying features. When such descriptions 
are inaccurate, they hinder the investigation. On the 
other hand, accurate descriptions can lead to correct 
identifications (Meissner, Sporer, & Susa, 2008). 

Mistakes can also occur during the investigation 
of a crime. Police often ask eyewitnesses to examine 
a series of photos (called a photographic lineup or 
photospread) or a video lineup of suspects and decide 
whether the perpetrator is present. At this point, eye- 
witnesses want to help the police solve the crime; they 
may feel implicit pressure to identify someone, and are 
likely to assume that the perpetrator is in the lineup. 
Although accurate identifications are more likely than 
inaccurate identifications, we know that innocent peo- 
ple are sometimes selected and guilty people are some- 
times overlooked. 

During trial, jurors may watch an eyewitness con- 
fidently identify the defendant as the perpetrator. In 
DNA exoneration cases, the mistaken eyewitnesses were 
uniformly confident that their memories were correct, 
even though some had been uncertain about their initial 
identifications (Garrett, 2011). Juries are impressed by 
confident eyewitnesses (Semmler, Brewer, & Douglass, 
2012). But by relying on confidence as an indication 
of accuracy, they fail to recognize the many problems 


Sketches based on eyewitnesses’ recollections. 


that can undermine an eyewitness’s report. We describe 
several such problems in this chapter. 

The study of eyewitness identification grew out of 
our understanding of the basic principles involved in 
perception and memory. We all are prone to making 
errors in perceiving and remembering events that we 
experience. But eyewitnesses must remember experi- 
ences that are typically brief, complicated, and some- 
times very frightening. So they are especially prone to 
error. To illustrate these errors, we consider the steps 
involved in acquiring and recalling information from 
the outside world—steps an eyewitness must take to 
record a memory. 


Basic Information Processing 


We all have had the experience of greeting someone we 
recognize, only to realize that we were wrong—that the 
person is actually a stranger. Similar mistakes can be 
made when crimes are observed. To process information 
about a crime, we must first perceive a stimulus and 
then retain it in our minds at least momentarily. But 
failures and errors can emerge along the way. 


Perception 


Although our perceptual abilities are impressive 
(Penrod, Loftus, & Winkler, 1982), we do make errors. 
We tend to overestimate the height of criminals. We over- 
estimate the duration of brief events and underestimate 
the duration of prolonged incidents. When watching a 
short film, we notice more about the actions than about 
the persons doing the acting. In short, we get the basic 
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gist of events and people but we fail to notice specific 
details (Migueles, Garcia-Bajos, & Aizpurua, 2016). 

Consider a situation in which a weapon is present 
when a crime is committed. Eyewitnesses may devote 
more attention to the weapon than to the facial fea- 
tures or other physical aspects of the person who has 
the weapon. This weapon focus effect appears to be 
caused by selective attention: because we have limited 
attentional capacity and cannot process all of the stim- 
uli available at a given time, we unconsciously select 
what information to attend to. The threatening aspect 
of a weapon draws witnesses’ attention (Hope & 
Wright, 2007). This limits the amount of attention 
they can pay to other aspects of the situation and 
reduces their ability to recognize and describe the per- 

petrator (Fawcett, Peace, & Greve, 2016). 

The presence of a weapon can also affect the process- 
ing of auditory information. Professor Kerri Pickel and 
her colleagues showed a film of a man holding either 
a weapon (e.g., a gun, a switchblade knife) or a neu- 
tral object (e.g., a soda pop bottle, a ballpoint pen) and 
speaking to a woman in such a way that his words were 
either easy or difficult to understand (Pickel, French, & 
Betts, 2003). Witnesses had difficulty understanding 
the man’s speech in the latter condition, and the pres- 
ence of a weapon further impaired their comprehen- 
sion. A reasonable explanation is that their focus on the 
weapon and their attempt at language comprehension 
competed for limited processing time. They had a hard 
time doing both things at once. In general, when people 
must divide their attention between two or more stim- 
uli, they are more suggestible (Lane, 2006). 


Memory 


Cognitive psychologists subdivide the building of a 
memory into three processes: encoding, storage, and 
retrieval. We describe the memory of eyewitnesses in 
each of these three stages. 


Encoding. Encoding refers to the acquisition of 
information. Many aspects of a stimulus can affect how 
it is encoded; stimuli that are only briefly seen or heard 
cannot be encoded fully, of course. The complexity of a 
stimulus also affects its encoding. As the complexity of 
an event increases (consider an earthquake, explosion, 
or hurricane), some aspects of the event probably will be 
misremembered, while others will be accurately recalled. 

Contrary to what many people believe about a stress- 
ful event being “etched into memory forever,” height- 
ened arousal does not enhance the encoding of events. 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


102 CHAPTERS Eyewitnesses to Crimes and Accidents 


The stress of being victimized causes a defensive “fight 
or flight” reaction that interferes with the encoding of 
precise details. So although mild stress or arousal may 
indeed increase alertness and interest in a task, extreme 
stress usually causes the person to encode the informa- 
tion incompletely or inaccurately (Deffenbacher, Born- 
stein, Penrod, & McGorty, 2004). Performance on 
many tasks is best when the level of arousal is sufficient 
to ensure adequate attention but not so high as to dis- 
rupt accuracy. 

A study of the accuracy of eyewitness memory in 
highly stressful military survival school interroga- 
tions provides good evidence of the effects of stress on 
memory (Morgan et al., 2004). Survival school inter- 
rogations are one of the greatest training challenges 
experienced by active duty military personnel. (These 
interrogations are intended to test one’s ability to with- 
stand exploitation by the enemy, and to train people 
to hold up under the physical and mental stresses of 
capture.) Participants in this study were 500 soldiers, 
sailors, and pilots who were placed in mock prisoner of 
war (POW) camps and deprived of food and sleep for 
approximately 48 hours prior to interrogation. During 
40 minutes of intense questioning, half of them were 
physically threatened and all participants were tricked 
into giving away information. One day later, they were 
asked to identify their interrogators from an eight-picture 
photographic lineup (chance accuracy is therefore 1/8, 
or 12.5%). The results were startling. Among those 
who experienced moderate stress without the threat 
of physical injury, 76% were correct in identifying the 
target. But only 34% of participants who experienced 
the high stress of a physically threatening situation were 
correct. 

Characteristics of the witness also affect encoding in a 
variety of ways. The effects of stress are felt more acutely 
by those higher in anxiety and neuroticism (Reisberg & 
Heuer, 2007). We all differ in visual acuity and hear- 
ing ability. When we have prior experience perceiving a 
stimulus we usually notice its details better than when 
we perceive something new. This is why experienced 
judges notice flaws in a gymnast’s performance that 
the rest of us can detect only in a slow-motion replay. 
Different expectancies about upcoming events also 
influence how they are encoded; in general, we have a 
tendency to see what we expect to see. 


Storage. The second step in building a memory is the 
storage of stimulus information. How well do we retain 
what we encode? Many years ago, psychologist Her- 
mann Ebbinghaus showed that memory loss is rapid. 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


This is important for eyewitness accuracy because it is 
likely that some time will pass between the commission 
of a crime and police questioning of eyewitnesses. In 
one study, eyewitnesses attempted to recall details of a 
video either one, three, or five weeks after viewing it. 
Eyewitnesses who recalled the video for the first time 
five weeks after seeing it were significantly less accurate 
than eyewitnesses who attempted recall after one or 
three weeks, supporting the notion that memory fades 
as the retention interval, the period of time between 
viewing an event and being questioned about it, 
increases (Odinot & Wolters, 2006). Meta-analyses of 
53 studies showed that the longer the retention interval, 
the more memory loss for previously seen faces (Deffen- 
bacher, Bornstein, McGorty, & Penrod, 2008). 

A second phenomenon—both surprising and 
concerning—also occurs during the storage phase. Activi- 
ties that eyewitnesses carry out or information they 
learn after they observe an event, termed post-event 
information, can alter their memory of the event. 
For example, simply talking to other witnesses can 
introduce new (not always accurate) details into one’s 
memory. A study of actual eyewitnesses at an identifi- 
cation unit in the United Kingdom showed that 88% 
of cases involved multiple eyewitnesses (Skagerberg & 
Wright, 2008), suggesting that an exchange of infor- 
mation during the retention interval is a real possibil- 
ity. We know that most witnesses do share information 
about serious events such as crimes. A survey of Aus- 
tralian undergraduates who witnessed actual assaults 
or robberies revealed that 86% discussed the event 
with co-witnesses (Paterson & Kemp, 2006). 

The now-classic studies of Professor Elizabeth Loftus 
(1975, 1979) showed how exposure to post-event 
information can affect memory. In one study, partic- 
ipants viewed a film of an automobile accident and 
were asked questions about it. The first question asked 
either how fast the car was going “when it ran the stop 
sign” or how fast it was going “when it turned right.” 
Then all participants were asked whether they had seen 
a stop sign in the film. In the first group, which had 
been asked about the speed of the car “when it ran 
the stop sign,” 53% said they had seen a stop sign, 
whereas only 35% of the second group said they had 
seen the sign. The effect of the initial question was to 
“prompt” a memory for the sign. In a second study, 
Loftus included a misleading follow-up question that 
mentioned a nonexistent barn. When questioned one 
week later, 17% of the participants reported seeing the 
barn in the original film. In essence, the new infor- 
mation conveyed as part of a question was added to 
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The Case of Larry Fuller and the Victim Who [20x51 


“Never Wavered” 


Six o’clock on a foggy April morning in 1981, 45 min- 
utes before sunrise in Dallas, a woman awakens to find 
a man with a knife atop her. The only light in the room 
comes from a digital alarm clock. The intruder cuts her 
and rapes her. Shortly afterwards, hospital personnel 
collect sperm in a rape kit. Two days later, the victim 
looks at photographs of possible suspects; Larry Full- 
er’s picture is among them. Because she cannot make 
an identification, the investigating officer recommends 
that the investigation be suspended. But other detectives 
persist, showing the victim a second photospread several 
days later. Importantly, Fuller’s picture is the only one 
in the second photospread that was also in the first. At 
this point, the victim positively identifies him and he is 
arrested. Subsequent to a trial during which the prose- 
cution claimed that the victim “never wavered,” Fuller is 
convicted and sentenced to 50 years in prison. 

Larry Fuller was 32 years old at the time, raising 
two young children. He had served two tours of duty 
in Vietnam where he was shot down several times. 
After being honorably discharged, he pursued a degree 
in the arts while working several jobs. From prison he 
petitioned the Innocence Project to take his case, but 
the Dallas District Attorney’s Office opposed requests 
for DNA testing, as it had done many times before. 
(That district attorney has since been replaced.) After 
a judge ordered testing—that excluded Fuller as the 


the memory of the original stimulus. Not surprisingly, 
post-event information that conforms to one’s beliefs 
is more likely to be integrated into memory (Luna & 
Migueles, 2008). 

Viewing photographs of suspects after witnessing 
a crime can also impair an eyewitness’s ability to rec- 
ognize the perpetrator’s face in a lineup. Exposure to 
photographs reduces both correct identifications (iden- 
tifying the actual perpetrator when he is present in the 
lineup) and correct rejections (rejecting the choices in 
a lineup when the perpetrator is absent) and increases 
false alarms (identifying someone who is not the per- 
petrator) (Deffenbacher, Bornstein, & Penrod, 2006). 
The case of Larry Fuller, described in Box 5.1, provides 
an example of the effects of post-event exposure to 
photographs. 
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Larry Fuller 


perpetrator, he became the 186th person exonerated 
through DNA analysis. Fortunately, the Texas legisla- 
ture passed a generous compensation law in 2009, and 
the new Dallas district attorney has vowed to cooperate 
with defense attorneys requesting DNA testing in cases 
involving other inmates. 


CRITICAL THOUGHT QUESTION 


Why would post-event exposure to Fuller’s photo- 
graph increase the likelihood that the victim would 
identify him? 


Retrieval. The third and final step in establishing 
memory is the retrieval of information. When eye- 
witnesses are asked whether they recognize the culprit 
from a lineup or a show-up (the presentation of a single 
suspect), they sometimes respond with an immediate 
positive identification. This suggests an ecphoric expe- 
rience, a subjective sense of recognition based on a good 
memory and a good likeness of the perpetrator (or better 
yet, the actual perpetrator) in the lineup (Charman & 
Wells, 2012). 

But other times, the eyewitness’s response is not 
automatic. Instead, it entails more effortful and delib- 
erative thinking, during which various aspects of the 
situation (for example, the way questions are worded) 
can affect retrieval (Charman & Wells, 2006). Con- 
sider the question “What was the man with the 
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mustache doing with the young boy?” Assume that 
the man in question had no mustache. This form of 
the question may influence memory of the man’s 
appearance. Later, if asked to describe the man, eye- 
witnesses who lack a strong memory of the perpetrator 
may incorporate the detail (in this case, the mustache) 
embedded in the question (Leippe, Eisenstadt, Rauch, 
& Stambush, 2006). Repeated retrieval procedures— 
for example, searching through a series of mug shots 
before viewing a lineup or seeing a suspect at various 
pretrial hearings—can increase an eyewitness’s suscep- 
tibility to suggestion (Chan & LaPaglia, 2011) and 
inflate a witness’s confidence (Odinot, Wolters, & 
Lavender, 2009). 

In recalling information from our memory, we 
often generate memories that are accurate but are 
not relevant to the task at hand. Victims sometimes 
pick from a lineup the person whom they have seen 
before but who is not the actual criminal. For exam- 
ple, a clerk at a convenience store who is the vic- 
tim of a late-night robbery may mistakenly identify 
an innocent shopper who frequents the store. In an 
actual case, a Los Angeles judge who was kidnapped 
and attacked while jogging picked a suspect’s picture 
from a photographic lineup. She later stated that she 
had forgotten that the suspect appeared before her in 
court for similar offenses four years earlier, and that 
she had sentenced him to unsupervised probation 
(Associated Press, 1988). This phenomenon is called 
unconscious transference (not to be confused with 
the psychoanalytic notion of transference in a thera- 
peutic context). It is one reason that innocent persons 
are sometimes charged with a crime and eventually 
convicted. 

Weaving together these strands of perception and 
memory, prominent researcher Nancy Steblay has 
written: 


Consider the ideal eyewitness: All sensory systems oper- 
ate optimally (including required eyewear and absence 
of the ubiquitous ear-buds), in an attentive, calm, and 
nonintoxicated witness, within a situation that provides 
an unobstructed, well illuminated view at a distance 
and for a duration of time that allows a reasonable 
study of the culprit and circumstances. The ideal wit- 
ness will attend to and perceive all that transpires; 
encode this information completely, meaningfully, and 
accurately into memory; retain the information across 
time; and then retrieve and report it faithfully and fully 
when requested by investigators...alas, this ideal wit- 
ness does not exist (2015, p. 191). 
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How Psychologists Study 
Eyewitness Identification 


We have already described studies of various influences 
on eyewitness memory. We now expand on three tech- 
niques that psychologists use to study eyewitness issues 
and describe their advantages and disadvantages. Know- 
ing how the studies are conducted can help you to 
understand what we can justifiably conclude from them. 

Experimental methodology, in which a researcher 
stages a crime or shows a filmed crime to unsuspecting 
participant witnesses, is the primary research method. 
In an experiment, the researcher manipulates some vari- 
able (e.g., the presence or absence of an instruction to 
witnesses, prior to viewing a lineup, that the perpetra- 
tor “may or may not be in the lineup”) and measures its 
effects (e.g., the likelihood of choosing someone from the 
lineup). The value of an experiment is that the researcher 
knows exactly what the witnesses experienced (termed 
ground truth) and can measure, fairly precisely, how the 
manipulated variable affected what the witnesses remem- 
ber. In other words, an experiment can establish cause- 
and-effect relations. But any individual experiment may 
lack ecological validity, meaning that the study may not 
approximate the real-world conditions under which eye- 
witnesses observe crimes and police interact with eyewit- 
nesses. Still, if number of experiments conducted under 
varying conditions and with different populations tend 
to reach the same conclusion, we can be fairly certain 
that the result would apply to the “real world.” 

A second way to study eyewitness identification is 
via archival analysis that involves after-the-fact exam- 
ination of actual cases. Archival analyses typically begin 
with proven wrongful convictions and examine features 
of the cases that could have led to the mistaken verdicts. 
A study of the first 200 exonerations based on DNA 
testing analyzed the evidence that apparently supported 
the convictions (e.g., eyewitness testimony, forensic 
evidence) (Garrett, 2008). Archival analyses have con- 
firmed inaccurate identifications that occur when eye- 
witnesses choose a filler from a lineup (Pezdek, 2012) 
and other variables associated with lineup outcomes, 
for example, exposure duration and viewing distance 
(Horry, Halford, Brewer, Milne, & Bull, 2014). The 
value of archival analysis is that it uses real-life situa- 
tions as the backdrop; the disadvantage is that it can 
only document what happened in those cases and it 
cannot explain why. 

Field studies combine the rigorous control of an 
experiment with the real-world setting of archival anal- 
yses. Field studies of eyewitness identification examine 


the procedures used by the police in actual cases. We 
describe a field study of lineup procedures later in this 
chapter. A field study may have more ecological validity 
than an experiment, but it also has a downside. Because 
we cannot be certain whether a suspect is really guilty, 
we cannot distinguish correct identifications of the 
guilty from incorrect identifications of the innocent. 


The Variables That Affect 
Eyewitness Accuracy 


Building on the research on basic information processing 
and using these methodologies, psychologists have iden- 
tified several other variables that can influence the valid- 
ity of identifications. Professor Gary Wells, a prolific 
researcher in the area of eyewitness identification, intro- 
duced a useful taxonomy to categorize these variables 
(Wells, 1978). He coined the term system variable to 
refer to those factors that are under the control of the 
criminal justice system (e.g., the instructions given to 
eyewitnesses when they consider a lineup and the com- 
position of that lineup). The term estimator variable 
refers to factors that are beyond the control of the justice 
system and whose impact on the reliability of the eye- 
witness can only be estimated (e.g., the lighting condi- 
tions at the time of the crime and whether the culprit 
was wearing a disguise). A third variable—a postdiction 
variable—does not directly affect the reliability of an 
identification, but is a measure of some process that cor- 
relates with reliability (Wells, Memon, & Penrod, 2006). 
The confidence that a witness feels about an identifica- 
tion is an example of a postdiction variable. 

Because system variables hold more promise for pre- 
venting errors in eyewitness identification (they are, 
after all, controllable), many psychologists have focused 
their research efforts on those variables. But research on 
estimator variables is important because it can help us 
understand situations in which eyewitnesses experience 
problems in perception and memory, and studies of 
postdiction variables allow an after-the-fact assessment of 
eyewitness accuracy. The next sections review these kinds 
of variables, all relevant in different ways to our under- 
standing of the psychology of eyewitness identification. 


Assessing the Impact of Estimator 
Variables 
We have already described two estimator variables—the 


witness's stress level at the time of the crime and the 
presence of a weapon. Other factors also come into play. 
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Race of the Eyewitness. Eyewitnesses are usually 
better at recognizing and identifying members of their 
own race or ethnic group than members of another race 
or ethnic group. The chances of a mistaken identifica- 
tion have been estimated to be 1.56 times greater when 
the witness and suspect are of different races than when 
they are of the same race (Meissner & Brigham, 2001). 
This phenomenon, termed the other-race effect, has 
been examined extensively in experimental studies 
involving a variety of racial groups, and archival analysis 
of DNA exoneration cases shows that it is also a signifi- 
cant problem in actual cases. 

Understanding the reasons for the other-race effect 
has vexed psychologists for some time. Racial attitudes 
are apparently not related to this phenomenon (people 
with prejudicial attitudes are not more likely to expe- 
rience the other-race effect than are people with unbi- 
ased attitudes). Recent explanations of the other-race 
effect have tended to involve both cognitive and social 
processes. 

Cognitive interpretations hold that there are differ- 
ences between faces of one race and faces of another 
race in terms of the variability in features, something 
called physiognomic variability. Faces of one race 
differ from faces of another race in terms of the type 
of physiognomic variability. For example, White faces 
show more variability in hair color, and Black faces 
show more variability in skin tone. For eyewitnesses to 
correctly identify members of other races, they must 
focus on the characteristics that distinguish that per- 
son from other people of the same race. Thus, Black 
eyewitnesses would be better off noticing and encod- 
ing a White perpetrator’s hair color than her or his skin 
tone, whereas White eyewitnesses could more profit- 
ably pay attention to a Black assailant’s skin tone. But 
most of us have more experience with members of our 
own race, so our natural inclination is to focus on the 
features that distinguish members of our own group. 
We have less practice distinguishing one member of 
another race from other people of that race. 

These ideas are supported by studies involving 
sophisticated eye-movement monitoring technology 
to assess the encoding processes people adopt when 
viewing own-race and other-race faces. One study 
showed that we fixate on more, and more distinctive, 
features when viewing own-race faces than when view- 
ing other-race faces (Goldinger, He, & Papesh, 2009). 

Social psychologists have also tried to explain the 
other-race effect. One reasonable hypothesis is based 
on social perception and in-group/out-group differ- 
ences (Sporer, 2001). When we encounter the face of 
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a person from another race or ethnic group (the out- 
group), our first job is to categorize the face as a member 
of that group (e.g., “That person is Asian”). Attentional 
resources that are directed toward categorization come 
at the expense of attention to facial features that would 
distinguish that person from other members of the out- 
group. But when we encounter the face of a person from 
our in-group, the categorization step is eliminated, so we 
can immediately devote attention to distinguishing that 
person from other members of the in-group. Because 
identifying people of other races involves both a cogni- 
tive and a social process, both explanations may be right. 


Age and Gender of the Eyewitness. Do males 
make better eyewitnesses than females and do young 
people make better eyewitnesses than older people? The 
age and gender of an eyewitness are also estimator vari- 
ables; we can’t control their influence but we can esti- 
mate them. 

The evidence for gender effects is not overwhelm- 
ing but tends to indicate an own-gender bias, at least 
for women. Women are better at recognizing female 
faces than male faces, whereas men recognize female 
and male faces equally well (Palmer, Brewer, & Horry, 
2013). Women apparently pay more attention at encod- 
ing to female faces than male faces. 

There is some evidence that the age of the eyewit- 
ness matters: Older eyewitnesses make more errors than 
younger and middle-aged adults, regardless of whether 
they are identifying perpetrators or rejecting lineups in 
which perpetrators are absent (Erickson, Lampinen, & 
Moore, 2016). One explanation is that older adults base 
judgments more on gist information (central aspects) 
than on recollection of precise details. Because lineup 
fillers look like the perpetrator, at least to some extent, 
they activate gist-like memory traces (Gomes, Cohen, 
Desai, Brainerd, & Reyna, 2014). We describe the issues 
associated with children as witnesses later in the chapter. 


Controlling the Impact of System 
Variables 


System variables are those factors in an identification over 
which the justice system has some control. In general, 
system variables tend to come into play after the crime, 
usually during the investigation. They are associated with 
how a witness is questioned and how a lineup is con- 
structed and shown to the eyewitness. We have already 
described two system variables: the influence of post- 
event information and the effects of questions posed to 
eyewitnesses. Other system variables are also important. 
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Research on these variables can suggest changes to proce- 
dures that investigators use with eyewitnesses. 

To explain why system variables and procedures are 
so important, it may be helpful to draw an analogy 
to the steps used by researchers doing an experiment 
(Wells & Luus, 1990). Like scientists, crime investiga- 
tors begin with a hypothesis (that the suspect actually 
committed the crime), test the hypothesis (by placing 
the suspect in a lineup), observe and record the eyewit- 
ness’s decision, and draw conclusions from the results 
(that the suspect was the assailant). 

There are certain principles that are essential to good 
experimental design (e.g., that observers should be 
unbiased), and violation of those principles affects the 
usefulness of the experiment’s findings. In similar fash- 
ion, violating the principles of good criminal investiga- 
tion affects the results of the investigation. For example, 
if the suspect appears to be different from the other 
people in the lineup in some obvious way, or if the per- 
son conducting the lineup conveys his or her suspicions 
to the eyewitness, then the results of that identification 
procedure can be erroneous. Applying the analogy of an 
experiment to criminal investigations enables us to eval- 
uate critically the steps involved in these investigations. 


Reforming Identification 
Procedures 


One important aspect of a system variable is that 
because it is controllable, it can be modified. Because 
the police want to catch the real culprits and avoid mis- 
takes, they have begun to incorporate procedures rec- 
ommended by psychologists and other researchers for 
interviewing eyewitnesses and constructing and pre- 
senting lineups. For example, research findings suggest 
ways to increase the likelihood that a guilty perpetrator, 
rather than an innocent filler, is selected from a lineup. 
This concept, termed a lineup’s diagnosticity, has 
informed the way that police conduct lineups. 

In fact, since the publication of an important arti- 
cle that outlined research-based recommendations for 
collecting and preserving eyewitness evidence (Wells 
et al., 1998), the pace of reform has quickened (Wells & 
Quigley-McBride, 2016). In 1999, the U.S. Depart- 
ment of Justice (DOJ) recommended procedures for 
collecting eyewitness evidence based on psychologi- 
cal research studies and distributed guidelines to more 
than 16,000 law enforcement agencies in the U.S. The 
National Research Council validated these and other 
recommendations from eyewitness research (National 


Research Council, 2014). Several state courts have 
imposed requirements for eyewitness evidence by rely- 
ing on social science findings (e.g., State v. Henderson, 
2011; State v. Lawson, 2012). And many jurisdictions 
have voluntarily reformed their identification proce- 
dures in light of relevant research. 

In the sections that follow, we describe some of the 
scientific findings on system variables that led to these 
policy changes. You will notice that the reforms (e.g., 
warning an eyewitness that the suspect may or may not 
be in the lineup) may come with a trade-off: although 
they reduce the likelihood of mistaken identifications, 
they also reduce the likelihood of correct identifica- 
tions. How people value this trade-off will depend on 
whether they are primarily concerned about due process 
rights of criminal defendants or about crime control 
and the conviction of guilty offenders, as well as other 
complicated policy issues (Clark, 2012). 


Interviewing Eyewitnesses 


The police often want more information from eye- 
witnesses than those witnesses can provide (Kebbell 
& Milne, 1998). So psychologists have devised ways 
to enhance information gathering. The cognitive 
interview is an interviewing protocol based on various 
concepts of memory retrieval and social communica- 
tion (Fisher & Geiselman, 1992; Geiselman, Fisher, 
MacKinnon, & Holland, 1985). Before describing 
the cognitive interview, we describe a standard police 
interview so you can understand why a new method 
was needed. 

A “standard” police interview relies on a 
predetermined set of questions with little opportunity 
for follow-up, an expectation that the witness will be 
willing and able to answer all of the questions, repeated 
interruptions, and time constraints. By contrast, in 
a cognitive interview, the interviewer first engages 
the witness in order to develop rapport, then asks the 
witness to provide a narrative account of the event, and 
finally, probes for details with specific questions. The 
interviewer allows the witness to direct the subject matter 
and flow of the questioning, interrupts infrequently, 
and listens actively to the witness’s responses. 

Perhaps the most distinctive element of a cognitive 
interview (and the reason for its name) is its reliance 
on a set of cues developed from research on memory 
retrieval. Cognitive psychologists have observed that 
reinstating the context in which a witness encoded 
an event provides retrieval cues and thereby increases 
accessibility of information stored in memory. With 
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this objective in mind, the interviewer may cue a wit- 
ness to mentally reconstruct the physical and emotional 
experiences that existed at the time of the crime. The 
interviewer may direct the witness to form an image of 
the situation, recollect sights, sounds, smells, and phys- 
ical conditions (e.g., heat, cold, darkness) and recall 
any emotional reactions experienced at the time. When 
the witness has mentally reconstructed the event, the 
interviewer asks for a detailed narrative and then uses 
follow-up questions to probe for specific information. 
Witnesses are sometimes asked to recall events in dif- 
ferent temporal orders (e.g., describing the event from 
the end to the beginning), from different perspectives, 
or from the point of view of different people. A cogni- 
tive interview allowed British police to solve a kidnap- 
ping that gripped the nation for eight days in 1992. We 
describe the case in Box 5.2. 

A meta-analysis of 65 experiments gauged the effec- 
tiveness of the cognitive interview. It showed that 
compared to the traditional interview method, the 
cognitive interview can generate substantial increases 
in correct recall, though it can also produce a small 
increase in incorrect details (Memon, Meissner, & 
Fraser, 2010). The cognitive interview is especially 
effective for older adults, who rely more on external 
cues to retrieve information from memory. Personnel 
from organizations including the FBI, Department of 
Homeland Security, National Transportation Safety 
Board, and some state and local police departments 
have been trained on cognitive interviewing proce- 
dures. However, agencies have been slow to adopt 
them, perhaps because the cognitive interview is a 
more demanding interview protocol. 


Lineup Instructions 


There is ample evidence that when conducting a 
lineup, an investigator should instruct the witness that 
the offender may or may not be present (Malpass & 
Devine, 1981). Without this admonition, eyewitnesses 
may assume that their task is to pick someone, so they 
choose the person who looks most like the perpetrator. 
Evaluating experimental studies on the “might or might 
not be present” admonition, Professor Nancy Steblay 
determined that this instruction reduced the rate of 
mistaken identifications (i.e., saying that the offender 
was present in the lineup when he was not) from 70% 
to 43% (Steblay, 2013). The rate of accurate identifica- 
tions is also slightly reduced by the instruction, but that 
decline is much smaller than the decline in mistaken 
identifications. 
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The Case of Wooden-Legged Michael Sams | 0x52 


and His Victim’s Cognitive Interview 


On January 22, 1992, real estate agent Stephanie Slater 
arranged to show property to a prospective client in Bir- 
mingham, England. But Michael Sams was no client. 
At the rundown house, he put a knife to Slater’s throat, 
forced her into his car, and drove her to a remote ware- 
house where he held her, handcuffed, blindfolded, and 
gagged for eight days. Though Sams had killed before, 
this time he released his victim after receiving ransom 
money from Slater’s manager. 

Now the police had a single eyewitness to the 
crime—the victim—and needed to find her kidnap- 
per. Through careful questioning that included con- 
text reinstatement, Slater was able to recall that during 
captivity she heard nearby trains and an old telephone 
ring. She described the smell of the kidnapper’s clothes. 
And she recalled the feel of walking across cobble- 
stones. Sparse though these details were, they allowed 
police to piece together a physical description of her 
attacker and trace the place of her confinement. After 
releasing this information to the public they received 
hundreds of tips, including one that led to Michael 
Sams, a wooden-legged criminal who had kidnapped 
and murdered a sex worker the previous year. This case 


The vast majority of police officers report that they 
give eyewitnesses the option of not making a selection 
from the lineup (Wogalter, Malpass, & McQuiston, 
2004). Unfortunately, some detectives also give a 
pre-admonition suggestion to the eyewitness that the 
perpetrator is in the lineup (“Surely, you can pick the 
perpetrator”). When they do so, the beneficial effects 
of the subsequent admonition (“The suspect might or 
might not be present”) are reduced and the likelihood of 
a false identification increases (Quinlivan et al., 2012). 


Lineup Presentation Method 


In a traditional lineup, all lineup members are shown 
to the witness at once. This procedure is termed 
simultaneous presentation. An alternative proce- 
dure, used with increasing frequency, is to show lineup 
members sequentially, one at a time, in a procedure 
called sequential presentation. The witness makes a 
decision about each lineup member before seeing the 
next one. 
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Michael Sams 


was a landmark application of the principles of cogni- 
tive interviewing. 


CRITICAL THOUGHT QUESTION 


For what reasons would Slater have been able to 
remember more when questioned via the cognitive 
interview than a standard police interview? 


The manner in which a lineup is presented can affect 
the accuracy of identification. In a field study that com- 
pared simultaneous and sequential lineup procedures 
used. by police in four sites across the country, psychol- 
ogists found that the rates of identifying the suspect 
did not differ between the two techniques. Importantly 
though, simultaneous procedures yielded more mis- 
taken identifications of fillers (18%) than did sequential 
procedures (11%) (Wells, Steblay, & Dysart, 2015). 

These results are consistent with a meta-analysis that 
compared simultaneous and sequential presentations 
in lab studies involving more than 13,000 participant- 
witnesses (Steblay, Dysart, & Wells, 2011). The chance 
of mistaken identification was reduced by 22% when 
presentations were sequential rather than simultaneous. 
However, there was a trade-off: correct identifications 
were also reduced (by 8%) when lineups were shown 
sequentially. In general, sequential lineups result in 
fewer identification attempts, so both mistaken and 
accurate identifications are reduced (Meissner, Tredoux, 
Parker, & MacLin, 2005). 


Mikael Karlsson/Alamy Stock Photo 


A deputy sheriff is showing a simultaneous photographic 
lineup to an eyewitness. 


The beneficial effects of sequential lineup presenta- 
tion may depend on how the lineup is constructed and 
presented (Steblay, 2015). Sequential presentation is 
advantageous in situations in which there is a single sus- 
pect with at least four (usually five) fillers, cautionary 
instructions that the perpetrator may or may not be in 
the lineup, and only one attempt at identification. 

Why are there more mistaken identifications in a 
simultaneous lineup? In the simultaneous presentation of 
individuals in a lineup, eyewitnesses tend to identify the 
person who, in their opinion, looks most like the culprit 
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relative to other members of the group. In other words, 
they make a relative judgment. As long as the perpetra- 
tor is in the lineup, the relative-judgment process works 
well. But what happens when the actual culprit is not 
shown? The relative-judgment process may still yield a 
positive identification, because someone in the group 
will always look most like the culprit (Wells et al., 1998). 

Contrast this situation with a lineup in which the 
members are presented sequentially, one at a time. 
Here, the eyewitness compares each member in turn to 
his or her memory of the perpetrator and, on that basis, 
decides whether any person in the lineup is the indi- 
vidual who committed the crime. In other words, they 
make an absolute judgment. The value of sequential 
presentation is that it decreases the likelihood that an 
eyewitness will make a relative judgment in choosing 
someone from the lineup. 

Professor Gary Wells cleverly demonstrated the use 
of relative-judgment processes in his “removal without 
replacement” study (Wells, 1993). In this procedure, all 
eyewitnesses watched a staged crime. Some were shown 
a photographic lineup that included the actual culprit 
and five fillers. Another group saw the same photo- 
graphic lineup with one exception: The culprit’s photo 
was removed and was not replaced with another photo. 
If identifications of the culprit by the culprit-present 
group are based solely on their recognition of him, then 
the percentage of people in that group who identified 
him plus the percentage who said “not there” should 
be exactly the same as the percentage in the culprit-ab- 
sent group who said “not there.” Wells tested this idea 
by showing 200 eyewitnesses to a staged crime either a 
culprit-present lineup or a lineup in which the culprit 
was absent but was not replaced by anyone else (see 
Table 5.1). When the culprit was present in the lineup, 
54% of eyewitnesses selected him, and 21% said “not 
there.” Did 75% of eyewitnesses in the “target-absent” 
lineup say “not there”? Unfortunately, no. The “not 
there” response was given by only 32% of people in that 
group. The others all mistakenly identified someone else 


TABLE 5.1 
without replacement 


1 2 
Culprit present 3% 
Culprit removed (without replacement) 6% 


13% 


38% 


Rates of choosing lineup members when a culprit (#3) is present versus removed 


LINEUP MEMBER 


3 4 5 6 No Choice 
54% 3% 3% 3% 21% 
— 12% 7% 5% 32% 


Source: “What do we know from witness identification?” from G. Wells. (1993). American Psychologist, 48, 553-571. 
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from the lineup, even though they had been warned that 
the offender might not be in the lineup. Why? Through 
a process of relative judgment, eyewitnesses apparently 
select whoever looks most like the perpetrator. The 
weaker one’s memory, the more likely one is to use a rel- 
ative judgment in this situation (Clark & Davey, 2005). 


The Influence of Feedback 


Recall our analogy between a criminal investigation and a 
scientific experiment. One of the cardinal rules of a good 
experiment is that the person conducting the experiment 
should not influence the results, a problem referred to 
as experimenter bias. To avoid such bias, experiment- 
ers should know little about the study’s hypotheses and 
less about the experimental condition in which any par- 
ticipant is placed. Nearly all clinical drug trials adhere 
to these rules—neither the patient taking the pills nor 
the doctor assessing the patient’s health know whether 
the pills are actually a new drug or a placebo. These 
so-called double-blind testing procedures, common- 
place in medicine and other scientific fields, should also 
be used in police investigations with eyewitnesses. Not 
only should the witness be blind to the identity of the 
suspect, but the lineup administrator should be as well. 
When lineups are conducted by detectives who 
selected the fillers and know which person is the suspect, 
their knowledge can affect the eyewitness in various ways. 
First, it can increase the likelihood that an eyewitness 
will choose someone from the lineup (Phillips, McAuliff, 
Kovera, & Cutler, 1999). This is more likely to occur 
when the administrator has failed to provide instructions 
that the suspect may or may not be in the lineup, in 
which case the eyewitness may presume that the suspect 
is present and looks to the administrator for cues 
(Greathouse & Kovera, 2009). Furthermore, eyewitnesses 
who have frequent contact with the administrator— 
either because they are in close physical contact or because 
they have extensive interactions—are likely to make 
decisions consistent with the administrator’s expectations 
(Haw & Fisher, 2004). Perhaps most concerning, neither 
the eyewitness nor the administrator is typically aware 
of this influence (Garrioch & Brimacombe, 2001). An 
obvious solution to this situation is to have the lineup 
administered by someone who does not know which 
person in the lineup is the suspect. Experimental studies 
now document that double-blind procedures reduce both 
false identifications and confidence in those mistaken 
identifications (Charman & Quiroz, 2016). 
Eyewitnesses can express increased certainty in 
their identifications due to events that occur after they 
choose someone from a lineup. For example, feedback 
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from a lineup administrator suggesting that an identifi- 
cation is accurate or mistaken distorts eyewitnesses’ cer- 
tainty in that identification compared with eyewitnesses 
who receive no such feedback. Remarkably, feedback 
that confirms an identification also leads eyewitnesses 
to report that they had a better view of, and paid more 
attention to the perpetrator and that it was easier for 
them to identify that person. It increases their sense that 
they have good memory for strangers and willingness 
to testify about their eyewitness experience at a trial 
(Steblay, Wells, & Douglass, 2014). In the words of one 
observer, “This dramatic effect is produced by a sim- 
ple, casual, even seemingly helpful, comment from the 
lineup administrator” (Steblay, 2015, p. 205). 

Even without confirming feedback, eyewitnesses infer 
from the facts of an ongoing investigation and eventual 
prosecution that they must have picked the suspect 
from the lineup. Hence, their confidence increases. 
This enhanced confidence is troubling because of the 
repeated finding that the confidence expressed by eye- 
witnesses during their trial testimony is one of the most 
compelling reasons why jurors believe such identifica- 
tions are accurate (Brewer & Burke, 2002). We would 
expect that the rape victim described in Box 5.1 was 
more confident of her identification of Larry Fuller at 
his trial than she was when viewing his photograph. 
Is there a remedy to this problem of ever-increasing 
certainty? A blind administrator should take a video- 
recorded statement of the eyewitness’s confidence at the 
time of the lineup, before any feedback can occur. 


Eyewitness Confidence 


A question that has vexed psychologists for many years is 
whether there is an association between witnesses’ confi- 
dence and their accuracy. How likely is it that witnesses 
who are confident about their identifications are accurate, 
and conversely, that those who lack confidence are mis- 
taken? The answer may depend on several things, includ- 
ing whether confidence in the identification is expressed 
in the courtroom or at the police station and whether 
procedures used to obtain an identification were free from 
bias. Researchers generally agree that statements of con- 
fidence made from the witness stand during a trial are 
generally uninformative because in that setting, there are 
many factors other than witnesses’ accuracy that can boost 
confidence. But confidence statements made immediately 
after a positive identification from a lineup, assuming the 
lineup was conducted properly, can provide useful infor- 
mation about accuracy (Brewer & Wells, 2006). 
Whether witnesses’ statements of confidence at the 
lineup are indicative of accuracy depends on how that 


identification was secured and reported. What does a 
properly conducted lineup look like? The suspect does 
not stand out from the fillers, the lineup administra- 
tor provides unbiased (“may or may not be present”) 
instructions and avoids giving post-identification feed- 
back, and confidence is measured precisely and imme- 
diately after an identification. Unfortunately, these 
conditions often don’t occur in the real world, despite 
being supported by empirical research (Police Execu- 
tive Research Forum, 2013). This can explain why eye- 
witnesses in hundreds of DNA exoneration cases were 
confident, but wrong (Smalarz & Wells, 2015). And it 
suggests that criminal justice personnel should review 
their eyewitness identification practices in order to 
bring them in line with “best practices.” Only then can 
eyewitness confidence tell us something about eyewit- 
ness accuracy (Wixted & Wells, 2017). 

As investigators “clean up” their identification pro- 
cedures, they must be attentive to other ways that they 
can affect eyewitnesses’ confidence statements. An inter- 
esting aspect of witness confidence is its apparent mal- 
leability: After making an identification from a lineup, 
witnesses who were told that another witness identified 
the same person became more confident of their iden- 
tifications (Charman, Carlucci, Vallano, & Gregory, 
2010). In another study, witnesses’ rated confidence 
depended on whether they might be contradicted by 
another witness. Confidence increased when there was 
no chance of contradiction and decreased when there 
was (Shaw, Appio, Zerr, & Pontoski, 2007). These find- 
ings show that multiple factors can affect the certainty 
of an eyewitness’s identification. 


The Eyewitness in the 
Courtroom 


Despite limitations on the reliability of eyewitness 
identifications, jurors put a great deal of weight on 
testimony from an eyewitness. In a study showing this 
influence, Loftus (1974) gave subjects a description of 
an armed robbery that resulted in two deaths. Of mock 
jurors who heard a version of the case that contained 
only circumstantial evidence against the defendant, 
18% convicted him. But when an eyewitness’s identi- 
fication of the defendant was presented as well, 72% of 
the mock jurors convicted him. It is hard to overstate 
the power of confident eyewitnesses to convince a jury 
of the correctness of their testimony. 

Why do jurors have difficulty inferring the accu- 
racy of an eyewitness’s memory? In particular, why do 
they overestimate accuracy? One reason is that, as we 
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mentioned, jurors rely on witness confidence as an indi- 
cator of accuracy and by the time eyewitnesses get to 
trial, most are quite confident. Jurors themselves believe 
that when they are sure of something, they are likely 
to be correct, so why not eyewitnesses, too (Bornstein 
& Greene, 2017)? As a result, jurors tend to trust both 
overt statements of confidence such as “I’m sure that’s 
the guy” and subtler indications of confidence such as 
voice pitch, intonation, and speed. 

There are other explanations for jurors’ over-reliance 
on eyewitness testimony (see, e.g., Semmler et al., 


2012): 


= Jurors cannot verify an eyewitness’s version of an 
event against some objective record of what occurred. 
Instead, they may rely on a positive stereotype about 
memory credibility, suggesting an insensitivity to the 
impact of estimator variables. 

= Jurors assume that eyewitnesses’ testimony is a reflec- 
tion of their memory quality, and not the way they 
were questioned or interacted with the lineup admin- 
istrator. This suggests an insensitivity to the role of 
system variables in shaping a witness's recollection. 
More broadly, it is an example of the fundamental 
attribution error: the tendency to assume that the 
causes of behavior are internal to a person rather 
than the result of external factors such as the role of a 
lineup administrator and the nature of the lineup. 


Safeguards against Mistaken 
Identification 


Scientists have focused more attention on assessing the 
effects of various identification procedures than on trial 
processes that could reduce the rates of wrongful con- 
victions (Semmler et al., 2012). But some studies exam- 
ine ways to counter jurors’ overreliance on eyewitness 
identification. 

One possibility is to inform jurors about whether 
investigators followed DOJ guidelines for conducting 
lineups. This would allow jurors to gauge whether the 
procedures and outcome warrant their trust. A mock 
jury study tested this idea (Lampinen, Judges, Odegard, 
& Hamilton, 2005). Some jurors were informed that 
detectives violated DOJ guidelines and others were not 
so informed. Those who learned about guideline vio- 
lations thought the prosecution’s case was weaker and 
were less likely to convict the defendant, suggesting that 
failure to adhere to DOJ guidelines could discredit the 
prosecution. 

Until the guidelines are consistently applied or 
reforms adopted more broadly, other mechanisms 
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should be available to educate jurors and judges about 
the problems inherent in eyewitness reports. We discuss 
three ways to do this. One proposal limits the testi- 
mony of eyewitnesses in particular ways. Another rem- 
edy allows psychologists who are knowledgeable about 
the relevant research on perception and memory to tes- 
tify as expert witnesses on eyewitness reliability. Finally, 
judges could instruct juries about the potential weak- 
nesses of eyewitness identifications and suggest how to 
interpret this testimony. 


Limiting Eyewitness Testimony 


Suppose that an eyewitness to a convenience store rob- 
bery made a tentative identification of a suspect from a 
lineup, and after being shown a second lineup in which 
the suspect was the only person repeated, made a more 
confident identification. A judge could rule that the 
eyewitness can testify about the initial, tentative iden- 
tification, but not about the second identification. A 
prosecutor faced with the exclusion of powerful tes- 
timony is likely to pressure the police to use less sug- 
gestive procedures in the future (Wells & Quinlivan, 
2009). 


Expert Testimony 


In all but two states, experts may testify about research 
on eyewitness identification; typically, they do so on 
behalf of the defendant. Their testimony focuses on fac- 
tors that influence eyewitness accuracy. Such testimony 
might indicate that (1) extreme stress tends to inhibit 
encoding, (2) feedback from a lineup administrator can 
increase an eyewitness’s confidence, and (3) differences 
in the way lineups are constructed and presented to wit- 
nesses affect eyewitness accuracy. Note that the expert 
witness does not tell the jury what to believe about a 
particular eyewitness or whether the eyewitness is accu- 
rate. Rather, the expert’s task is to provide the jury with 
a scientifically based frame of reference within which to 
evaluate the eyewitness’s evidence. 

To be most helpful, expert testimony should aid 
jurors in discriminating between circumstances that 
enhance eyewitness memory (e.g., double-blind lineup 
administration) and those that impair it (e.g., weapon 
focus). The data are mixed on whether this happens. 
Some studies show that experts can sensitize jurors to 
questionable viewing conditions or suggestive police 
procedures (e.g., Devenport, Stinson, Cutler, & Krav- 
itz, 2002; Laub, Kimbrough, & Bornstein, 2016). 
But other studies show that expert testimony makes 
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jurors skeptical of eyewitness memory and less likely 
to convict, regardless of the quality of the witnessing 
conditions and identification procedures (e.g., Jones, 
Bergold, Dillon, & Penrod, 2017; Martire & Kemp, 
2011). Variations in the level of detail in the testimony 
and its match to evidence in the case may explain these 
discrepancies. But because jurors tend to overvalue 
eyewitness testimony, especially when it is highly con- 
fident, simply reducing their reliance a bit may be a use- 
ful outcome (Bornstein & Greene, 2017). 

A report of one actual crime lends anecdotal support 
to the conclusion that the testimony of an expert wit- 
ness has some impact. Loftus (1984) described the trial 
of two Arizona brothers charged with the torture of 
three Mexicans. Two juries were in the courtroom at the 
same time, one deciding the verdict for Patrick Hani- 
gan, the other deciding the fate of his brother, Thomas. 
Most of the evidence was from eyewitnesses, and was 
virtually identical for the two defendants. However, 
expert testimony about the inaccuracy of eyewitnesses 
was introduced only in Thomas’s trial. (The jury hear- 
ing Patrick’s case waited in the jury room while this evi- 
dence was presented.) Patrick Hanigan was convicted 
by one jury; his brother was acquitted by the other. This 
is as close to a “natural experiment” as the legal system 
has offered for assessing the influence of a psychologist 
in the courtroom. Unfortunately, even when allowed, 
expert testimony is an expensive safeguard that is avail- 
able in only a small fraction of the cases that come to 
trial each year (Wells et al., 1998). Are there other more 
affordable and readily available remedies? 


Jury Instructions 


Another option for alerting jurors to the limitations of 
eyewitnesses is a jury instruction delivered by the judge 
at the end of a trial. The defense typically requests that 
such an instruction be given, and the judge decides 
whether to grant the request. 

What effects do cautionary instructions have on 
jurors’ beliefs about eyewitness accuracy? Research 
testing the impact of a frequently used instruction on 
eyewitness reliability, the so-called Telfaire instruction 
(United States v. Telfaire, 1972), found that it reduced 
mock jurors’ sensitivity to eyewitness evidence, proba- 
bly because it gives little indication how jurors should 
evaluate the evidence (Greene, 1988). However, an 
instruction that incorporated information likely to be 
delivered by an expert preserved jurors’ sensitivity to the 
factors that influence eyewitness reliability (Ramirez, 
Zemba, & Geiselman, 1996). 


These findings suggest that instructions that are 
issue-specific, tailored to the facts present in a par- 
ticular case, and based on scientific research findings 
might be most effective. Rather than providing only 
general directives about eyewitness evidence (e.g., 
“consider the conditions under which the identifica- 
tion was made”), they instruct jurors about scientific 
findings on relevant estimator and system variables and 
inform them how to incorporate this information into 
their decision-making. But one study that incorporated 
these sorts of instructions into a mock sexual assault 
trial found little evidence of a sensitization effect. 
Why? Surprisingly, jurors were sensitive to the quality 
of the identification evidence on their own, convicting 
in conditions where the identification conditions were 
good and acquitting when they were poor (Jones et al., 
2017). Perhaps awareness of the problems of mistaken 
identifications has seeped into public consciousness in 
recent years. 


Children as Witnesses 


Sometimes a child is the only witness to a crime—or 
its only victim. A number of questions arise in cases 
where children are witnesses. Can they remember the 
precise details of these incidents? Can suggestive inter- 
viewing techniques distort their reports? Do repeated 
interviews increase errors? Is it appropriate for chil- 
dren to testify in a courtroom? Society's desire to 
prosecute and punish offenders may require that chil- 
dren testify about their victimization, but defendants 
should not be convicted on the basis of inaccurate tes- 
timony. In this section, we focus on the accuracy of 
children as witnesses and on concerns about children 
testifying in court. 


Children as Eyewitnesses to Crimes 


Like adults, children are sometimes asked to identify 
strangers or to describe what they witnessed regarding 
crimes. In kidnappings and assaults, the child may be 
the only witness to a crime committed by a stranger. To 
test children’s eyewitness capabilities, researchers create 
situations that closely match real-life events. In these 
studies, children typically interact with an unknown 
adult (the “target”) for some period of time in a school 
classroom or a doctor’s office. They are later questioned 
about what they experienced and what the target person 
looked like, and they may attempt to make an identifi- 
cation from a lineup. 
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Two general findings emerge from these studies. 
First, children ages five and older can make reasonably 
reliable identifications from lineups (Pozzulo, Dempsey, 
Crescini, & Lemieux, 2009). Second, children are gen- 
erally less accurate than adults when making an iden- 
tification from a lineup in which the suspect is absent. 
In these situations, children tend to select someone 
from the lineup, thereby making a false-positive error 
(Fitzgerald & Price, 2015). Such mistakes are trou- 
bling to the police because they thwart the ongoing 
investigation. 

Psychologists have attempted to devise identifi- 
cation procedures for children that maintain iden- 
tification accuracy when the suspect is in the lineup 
but reduce false-positive choices when the suspect is 
absent. Presenting lineup members in a face-off pro- 
cedure that breaks the task into a series of binary 
decisions, rather than showing all lineup members 
together, decreased guessing and the incidence of false 
identifications from target-absent lineups (Price & 
Fitzgerald, 2016). 


Children as Victims of Maltreatment 


The most likely reason that a child becomes involved with 
the legal system is that he or she has been maltreated. 
Here the issue is not who committed the crime. Rather, 
it is what happened to the child. Psychologists have been 
particularly interested in the effects—socioemotional, 
neurobiological, mental health, and cognitive—of mal- 
treatment. In this chapter, we focus on the cognitive 
effects, particularly the implications for memory, of child 
abuse, including child sexual abuse (CSA). 

Most CSA cases rest solely on the words of the vic- 
tim because these cases typically lack any physical 
evidence. (The most frequent forms of sexual abuse 
perpetrated on children are fondling, exhibitionism, 
and oral copulation.) Yet anyone who has spent time 
with young children knows that their descriptions of 
situations can sometimes mix fact and fantasy. There 
are concerns about whether preschoolers and even older 
children can be trusted to provide accurate details and 
to disclose experiences of abuse. There are also concerns 
about the accuracy of memory on the part of adoles- 
cents and adults who previously experienced maltreat- 
ment. Developmental psychologists have investigated 
these issues over the past several decades. We focus on 
studies that assess the effects of interviewing techniques 
on children’s memory of events they experienced and 
that examine patterns of disclosure of maltreatment and 
the accuracy of memory for abuse. 
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Investigative Interviews 


One feature of CSA cases is crucial to the accuracy of 
child witnesses: the nature of the investigative interview. 
Some interviewers now use a structured questioning 
protocol that first builds rapport between interviewer 
and child, and then encourages children to provide 
details in their own words (“Tell me everything that 
happened from the beginning to the end as best you 
can remember”). The protocol discourages the use of 
suggestive questions (questions that assume informa- 
tion not disclosed by the child or suggest the expected 
answer, such as “He touched you, didn’t he?”). 

In research studies, investigative interviewers trained 
in this protocol have questioned preschool-aged chil- 
dren who were suspected victims of child abuse. Five- 
year-olds were able to provide forensically important 
information in response to open-ended questions, 
and even three-year-olds were able to share information 
when invited to elaborate on an earlier response (Her- 
shkowitz, Lamb, Orbach, Katz, & Horowitz, 2012). 
These findings suggest that central details (the “gist”) 
of victimization experiences can be remembered well 
when they are elicited by nonsuggestive questioning. 

After a child has recounted an experience in his or her 
own words and in response to open-ended questions, 
investigators may ask specific questions about the event. 
For example, if a child said that she was touched, a fol- 
low-up question might be “Where were you touched?” 
Although children tend to provide more detail in response 
to specific questions than to open-ended questions, the 
use of specific questions comes at a cost: Children are less 
accurate in answering specific questions. This difficulty 
is not restricted to very young children. After 
seeing a stranger in their classroom handing 
out candy the previous week, two groups of 
children (four- to five-year-olds and seven- to 
eight-year-olds) were asked specific, mislead- 
ing questions (e.g., “He took your clothes off, 
didn’t he?”). Older children were just as likely as 
younger children to assent to these suggestions 
(Finnila, Mahlberga, Santtilaa, Sandnabbaa, & 
Niemib, 2003), though suggestibility typically 
declines with age (e.g., Paz-Alonso & Good- 
man, 2016). Of course, most interviewers 
would never intentionally mislead a child, but 
they may have misinformation or suspicions 
that could color the nature of the questions 
they pose. 


because specific questions demand precise memories of 
events that the child may never have encoded or may 
have forgotten (Poole, Brubacher, & Dickinson, 2015). 
Additionally, the child may answer a question that she 
or he does not fully understand in order to appear to 
be cooperative (Waterman, Blades, & Spencer, 2001). 
Finally, the more specific the question, the more likely 
it is that the interviewer will accidentally include infor- 
mation that the child has not stated. Specific questions 
can easily become suggestive. 

A sizeable number of children experience multiple 
incidents of sexual abuse, and although the central 
features of the experiences may be constant, periph- 
eral details may change. But before prosecutors can 
file multiple charges, they must provide evidence that 
reflects the critical details of each separate incident. 
In other words, the child has to “particularize” his 
or her report by providing precise details about each 
specific allegation. Can a child do this? Studies that 
examine children’s recall of repeated events typically 
expose them to a series of similar incidents with cer- 
tain constant features and some details that vary across 
episodes. Although source monitoring (identifying 
the source of a memory) improves with age (Quas & 
Schaaf, 2002), children often recall information from 
one event as having occurred in another (Brubacher, 
Glisic, Roberts, & Powell, 2011). In fact, exposure to 
recurring events is a double-edged sword: Repeated 
events enhance memory for aspects of the incident that 
are held constant but impair the ability to recall details 
that vary with each recurrence (Dickinson, Poole, & 
Laimon, 2005). 


Children are less accurate in answering 
specific questions than more general queries 


Investigative interviews are an essential part of child sexual abuse cases. 


Photographee.eu/Shutterstock.com 
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If they experience multiple incidents of maltreat- 
ment, children may be subjected to repeated inter- 
views. One line of research has shown negative effects 
of repeated interviews on children’s memory and sug- 
gestibility. In these studies, experimenters describe to 
children true and false events (e.g., in one famous study, 
children were told that their hand had been caught in a 
mousetrap), imply that the children experienced all of 
them, and tell the children that their parents or friends 
said the events had occurred. After repeated ques- 
tioning, approximately one-third to one-half of pre- 
school-aged children provided additional details of the 
false events (e.g., Bruck, Ceci, & Hembrooke, 2002). 
A separate line of research has documented beneficial 
effects of repeated interviews, however. These studies 
found that children exposed to repeated interviews were 
not prone to errors. In fact, their memory improved 
with repeated interviews (e.g., Waterhouse, Ridley, 
Bull, La Rooy, & Wilcock, 2016). 

What accounts for these conflicting findings? One 
hint comes from a study that varied the number of 
interviews and the nature of the questions asked (Quas 
et al., 2007). In this study, children played alone in a 
laboratory setting and were questioned either once or 
three times about what happened while they played. 
The questions were either biased (implying that the 
child played with a man) or unbiased. Children inter- 
viewed only once by the biased interviewer were most 
likely to claim they played with a man, and children 
interviewed on multiple occasions (regardless of the 
type of question asked) were less likely to do so. This 
suggests that biased interview questions can lead to false 
reports in a single interview (Goodman & Quas, 2008). 
Stated in another way, “When and how children are 
interviewed is at least as important for their accuracy 
as is how many times they are interviewed” (Goodman 
& Quas, 2008, p. 386). It also suggests that forensic 
interviewers must question children in developmentally 
appropriate ways, using evidence-based techniques, and 
more than once if possible. Unfortunately, widespread 
training has had only limited impact on the quality of 
interviews (Lamb, 2016). 

A robust finding in cognitive psychology, termed 
the reminiscence effect, can explain why multiple 
interviews might be useful. When people attempt to 
remember pictures or events they viewed previously, 
they often report (reminisce) new information on 
each recall attempt, suggesting that recollection may 
be incomplete on the first telling but unrecalled infor- 
mation can be produced in later interviews. Reminis- 
cence effects are facilitated by the use of open-ended 
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questions that allow interviewees to provide informa- 
tion in their own words. 

Repeated interviewing is necessary when an alleged 
victim is too distressed to provide useful information 
initially, when victims fail to disclose abuse that is 
subsequently documented by medical examinations 
or suspects’ confessions, or when new evidence comes 
to light (La Rooy, Katz, Malloy, & Lamb, 2010). A 
reminiscence effect occurred when a victim of CSA, 
described in Box 5.3, was interviewed on multiple 
occasions. 


Disclosure of Child Maltreatment 


Children are often reluctant to disclose abusive expe- 
riences and may even deny them when asked. One 
study involved interviews of approximately 4,300 
high school students, 45% of whom reported experi- 
ences of unwanted sexual abuse. Of these, only 65% 
of females and 23% of males had disclosed that abuse 
(Priebe & Svedin, 2008). Not surprisingly, disclosure 
of extra-familial abuse is more likely than disclosure 
of abuse within the family (London, Bruck, Wright, 
& Ceci, 2008). These data suggest that large numbers 
of children fail to disclose maltreatment when they are 
young and, therefore, that reported cases of CSA are 
the tip of a large iceberg (Ceci, Kulkofsky, Klemfuss, 
Sweeney, & Bruck, 2007). Disclosure is facilitated by 
supportive relationships and by other people’s willing- 
ness to detect and report the abuse (Jones, Stalker, & 
Franklin, 2017). 

Some studies have focused on what individuals 
remember about being maltreated. In fact, children can 
remember significant details of abuse experiences and, if 
asked directly, can describe them quite accurately. One 
team of developmental psychologists contacted approx- 
imately 200 adolescents and young adults who, during 
the 1980s, had been involved in a study of the effects of 
criminal prosecutions on victims of CSA (Alexander et 
al., 2005). Participants had been 3-17 years old at the 
time of the original data collection. All of them had been 
sexually abused. Upon renewing contact years later, psy- 
chologists provided a list of traumatic events (including 
CSA) and asked respondents to indicate which events 
happened to them and, among those events, which was 
the most traumatic. Respondents who designated CSA 
as their most traumatic experience were remarkably 
accurate in reporting details of their experiences. These 
data suggest that memory for emotional, even trau- 
matic, victimization experiences can be retained quite 
well even decades after the events occurred. 
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The Case of the 14-Year-Old Sexual Assault Victim | 0x53 


Interviewed Twice 


A 14-year-old girl, whose identity cannot be disclosed 
for privacy reasons, reported to her mother that the 
mother’s former partner had sexually assaulted her. 
Independent, external evidence supported her allega- 
tion. When prompted by the investigative interviewer 
who said, “My job is to talk to people about things 
that might have happened to them. It’s important that 
you explain to me why you are here today,” the victim 
recounted three different episodes of abuse, disclosing 
many details in response to open-ended questions. 
After that interview, the victim told her mother that 
she had forgotten to mention another abusive experi- 
ence, so on the next day she was interviewed again, also 
in an open-ended question format. 

Here is an excerpt of what she reported during the 
initial interview (in regular type) and what she reported 
for the first time during the second interview (in bold 
type): 

It started when I was about eleven, going on twelve. 
He was downstairs with my mum and then he came 
up to tuck us in like he usually does. He was in my 
room. My sister fell asleep and then he took me into a 
different room. It started from there. He started feel- 
ing me. He touched my fanny (vagina) with his hands. 
He got his finger and rubbed it round my fanny. It was 
under my clothes. He had clothes on... 

My mum had gone out. I was upstairs in my room. I 
think he told me to “get on the bed,” so I did and then 


Still, a subgroup of abuse victims either forgets the 
abuse or remembers it poorly. Why do some maltreated 
people have full access to memories of those experiences 
and others have none? Processes that people use to 
regulate their emotions—in particular, their coping 
strategies—may be implicated (Harris et al., 2016). 
People who cope with maltreatment by trying to 
suppress, inhibit, or ignore their thoughts about it may 
weaken or even eliminate memories of those experiences 
over time. As a result, they may have memory deficits 
for these traumatic events. 


The Child Witness in the Courtroom 


Though most child maltreatment cases end in admis- 
sions of guilt or plea bargains, tens of thousands of 
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he started touching me again, and he tried to put his 
willy inside me, but he couldn't. He touched me with 
his hands and his willy. He put his hands on my fanny 
and in my fanny. He put his fingers inside me... 

It was downstairs. I was doing my homework or 
something. He made me watch a video. He sat with me 
and we watched the video. It had people on it showing 
sex and things like that. They had their clothes off. 
The willy was going in the fanny... 

One day he brought a video camera home. It was 

upstairs in the bedroom that was my mum’s. He 
switched the video camera on. He told me to take 
my clothes off so I did. He said to “get on the bed,” 
so I did. He had no clothes on either. He told me 
to pull his willy up and down. He tried to put his 
willy inside me again. It hurt. He was on top of me 
(adapted from La Rooy et al., 2010). 
Notice that during the second interview, the girl pro- 
vided information relevant to an entirely different 
episode of abuse and that she was able to give addi- 
tional details about the incidents she had described 
previously. 


CRITICAL THOUGHT QUESTION 


What features of these interviews were crucial in 
allowing the victim to recall what had happened 


to her? 


children, often preschoolers, must testify in abuse trials 
each year. In one study, although only 18% of all CSA 
cases involved children five years old or younger, 41% of 
the cases that went to trial involved children of this age 
(Gray, 1993). Two questions arise: What is the effect on 
the child of having to discuss these issues in court and 
how do jurors weigh the testimony of a child witness? 
Talking about victimization in a public setting may 
increase the trauma for many children. Sexual abuse 
victims are especially fearful of confronting the alleged 
offender in criminal court (Hobbs et al., 2014). Pro- 
fessor Gail Goodman and her colleagues examined 
the short- and long-term outcomes for children who 
testified in CSA cases, initially interviewing a group 
of 218 CSA victims when their cases were referred for 


prosecution (Goodman et al., 1992) and reinterviewing 
many of them 12 years later (Quas et al., 2005). The 
experience of testifying was quite traumatic for some 
children. They had nightmares, vomited on the day of 
their appearance in court, and were relieved that the 
defendant had not tried to kill them (Goodman et al., 
1992). Twelve years later, when compared to a group 
of individuals with no CSA history, CSA victims who 
had been involved in criminal cases showed some long- 
term negative consequences. Most affected psychologi- 
cally were those who were young when the case started, 
testified repeatedly, and opted not to testify when the 
perpetrator received a light sentence. 

How do jurors perceive child witnesses? Do they tend 
to doubt the truthfulness of children’s testimony, reason- 
ing that children often make things up and leave things 
out? Or do they tend to believe children in this setting? 
In mock jury studies, child eyewitnesses are generally 
viewed as less credible than adult eyewitnesses (e.g., 
Pozzulo & Dempsey, 2009). But something quite dif- 
ferent happens in CSA cases. Here, younger victims are 
viewed as more credible than adolescents because they are 
deemed more trustworthy and honest. In fact, laypeople 
believe that the “ideal” witness in a child sexual abuse 
case would be an 8-year-old and the least ideal would be 
a 12-year-old (Nunez, Kehn, & Wright, 2011). Jurors 
can recognize the effects of suggestive questioning; mock 
jurors who read a transcript of a highly suggestive foren- 
sic interview tended to discount the child’s testimony 
(Castelli, Goodman, & Ghetti, 2005). 


Procedural Modifications When 
Children Are Witnesses 


Judges allow various courtroom modifications to pro- 
tect children from the potential stress of testifying. 
One innovation is the placement of a screen in front 
of the defendant so the child witness cannot see him 
or her while testifying. This arrangement was used in 
the trial of John Avery Coy, who was convicted of sex- 
ually assaulting two 13-year-old girls. Coy appealed his 
conviction on the grounds that the screen deprived him 
of the opportunity to confront the girls face-to-face, 
a reference to the confrontation clause of the Sixth 
Amendment that guarantees defendants the right to 
confront their accusers. The right to confrontation is 
based on the assumption that the witness will find it 
more difficult to lie in the presence of the defendant. In 
a 1988 decision, the Supreme Court agreed with Coy, 
saying that his right to confront his accusers face-to-face 
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was not outweighed “by the necessity of protecting the 
victims of sexual abuse” (Coy v. Lowa, 1988). 

But just two years later, in the case of Maryland v. 
Craig (1990), the Court upheld a law permitting a child 
to give testimony in a different part of the courthouse 
and have the testimony transmitted to the courtroom 
via close-circuit TV (CCTV). The law applied to cases 
where the child was likely to suffer significant emotional 
distress by being in the presence of the defendant. Craig 
thus modified the rule of the Coy case. 

Proponents of CCTV claim that in addition to 
reducing the trauma experienced by a child, this tech- 
nology will also provide more complete and accurate 
reports. Opponents claim that the use of CCTV vio- 
lates the defendant’s right to face-to-face confrontation 
of witnesses. Several studies have assessed the veracity 
of children who testify in and out of courtrooms and 
whether observers perceive differences in their cred- 
ibility. A common finding is that children give more 
detailed statements when allowed to testify on CCTV 
(Goodman et al., 1998). Children also feel less nervous 
when allowed to testify outside of the courtroom (Land- 
strom & Granhag, 2010). On this basis, one might 
argue for its use in every case in which a child feels anx- 
ious about testifying. But things aren't quite so simple. 
Children who testify via CCTV or in pre-recorded vid- 
eos are viewed less positively than children who testify 
in open court (Antrobus, McKimmie, & Newcombe, 
2016). It seems that jurors want to see children in per- 
son in order to assess the truthfulness of their reports. 
Clearly, the impact of CCTV on jurors’ decisions in 
CSA cases is complex. Perhaps it should be reserved for 
cases in which the prospect of testifying is so terrifying 
to children that they would otherwise become inept 
witnesses—or would not testify at all. 

Judges make other accommodations when children 
must testify. In cases involving CSA, physical abuse, or 
adult domestic violence, a support person—typically a 
parent, guardian, or victim assistant—is almost always 
present with the child to decrease stress and ideally to 
increase accuracy and completeness. The effect may not 
be what the victim intended, however, as mock jurors 
deem child victims less accurate and trustworthy when 
a support person is present (McAuliff, Lapin, & Michel, 
2015). A growing and controversial trend is to allow 
children to nuzzle with trained therapy dogs during tes- 
timony (Galberson, 2011). 

Finally, we should note that although testifying has 
the potential to inflict further trauma on the child, it can 
be a therapeutic experience for some children (Quas & 
Goodman, 2012). It can engender a sense of control 
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over events, and if the defendant is convicted, provide 
some satisfaction to the child. One 15-year-old girl 
said, “If I, as a young person, were a victim of a sexual 
abuse or rape case, I would want to testify before a full 
court. I might be scared at first or a little embarrassed, 
but I’d want to be present to make my assailant look 
like a complete fool. Pd want to see him convicted— 
with my own eyes. It would make me stronger” (quoted 
in Gunter, 1985, p. 12A). 


Repressed and Recovered 
Memories 


Retrieving memories over short time periods, as eye- 
witnesses must do, is a complex task. Yet it pales in 
comparison with retrieving memories that have been 
stored, and in some cases, forgotten, over lengthy 
intervals. Two basic processes need to be distin- 
guished in understanding long-lost memories. The 
first is natural forgetting, which tends to occur when 
people simply do not think about events that hap- 
pened years earlier. Just as you might have trouble 
remembering the name of your fourth-grade teacher, 
witnesses to crimes, accidents, and business transac- 
tions are likely to forget the details of these events, 
if not the entire event, after the passage of months 
or years. Such forgetting or misremembering is even 
more likely when the event is confused with prior 
or subsequent experiences that bear some resem- 
blance to it. No one disputes the reality of natural 
forgetting. 

Much more controversial is a second type of lost 
“memory’—the memories that are presumed to have 
been repressed over long time periods. This process 
involves events that are thought to be so traumatizing 
that individuals bury them deeply in their unconscious 
mind through a process of emotionally motivated for- 
getting called repression. For example, soldiers exposed 
to the brutal horrors of combat and individuals who 
experienced a natural disaster such as an earthquake are 
sometimes unable to remember the traumas they obvi- 
ously suffered. In such cases, repression is thought to 
serve a protective function by sparing the individual 
from having to remember and relive horrifying scenes. 
These repressed memories sometimes stay unconscious, 
and hence forgotten, unless and until they are spon- 
taneously recalled or retriggered by exposure to some 
aspect of the original experience. (The smell of gaso- 
line might remind a soldier of the battlefield, or the 
sight of an unusual cloud formation might remind an 
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earthquake victim of the sky’s appearance on the day 
of the disaster.) But the notion of repression is highly 
controversial; some suggest that repression has never 
been scientifically established, and that the inability to 
remember traumatic effects can be explained by ordi- 
nary forgetting. 

A related unconscious process is dissociation, in 
which victims of abuse or other traumas are thought 
to escape the full impact of an experience by psycho- 
logically detaching themselves from it (Dalenberg 
et al., 2012). This process is believed to be particularly 
strong in children, who, because they are still forming 
integrated personalities, find it easier to escape from 
the pain of abuse by fantasizing about made-up indi- 
viduals and imagining that the abuse is happening to 
those others. Many clinical psychologists believe that 
such early episodes of dissociation, involving unique 
ideas, feelings, and behavior, form the beginning of the 
altered personalities that are found in dissociative iden- 


tity disorder. 


Repressed Memories of Child Sexual 
Abuse 


Most of the reports of repressed and recovered memo- 
ries involve claims of CSA. The theory is that individ- 
uals (1) suffered sexual or physical abuse as children, 
often at the hands of parents or other trusted adults; 
(2) repressed or dissociated any memory of these 
horrors for many years as a form of unconscious protec- 
tion; and (3) recovered their long-lost memories of the 
abuse when it was psychologically safe to do so. 

A widely cited study suggests that it may be possi- 
ble for people to forget horrible events that happened 
to them in childhood. Williams (1994) interviewed 
129 women who had experienced well-documented 
cases of CSA. She asked detailed questions about the 
abuse experiences, which had occurred an average of 
17 years earlier. More than one-third of the women 
did not report the abuse they had experienced in 
childhood. Of course, this does not prove that the 
forgetting was due to repression. It is possible that 
when the abuse occurred, the women were too young 
to be fully aware of it. Perhaps they were unwilling to 
report sexual abuse to an interviewer, who was a rela- 
tive stranger, even if they did remember it. Yet reports 
of recovered memories accompanied by corrobora- 
tion continue to surface (e.g., Colangelo, 2009), sup- 
porting therapists’ claims about the veracity of these 
memories. 


Repressed memories are sometimes recovered after 
a person has participated in “memory-focused” psy- 
chotherapy that applies techniques such as hypnosis, 
psychopharmacology, pressures to recall, and guided 
imagery, all in an attempt to help clients remember 
past abuse. Some therapists suspect clients of harboring 
repressed memories of abuse and ask the clients highly 
suggestive questions, such as “You show many of the 
signs of childhood sexual abuse; can you tell me some 
of the things you think might have happened to you 
when you were a very young child?” Interestingly, peo- 
ple who are likely to seek psychotherapy are also likely 
to believe that they experienced childhood trauma and 
abuse they cannot remember (Rubin & Boals, 2010). 
This finding suggests that some psychotherapy clients 
may be only too eager to have their suspicions con- 
firmed. But many therapists will vouch for the veracity 
of recovered memories (Magnussen & Melinder, 2012), 
despite the fact that, as some maintain, “the belief that 
hidden memories can be ‘recovered’ in therapy should 
have been exorcised years ago” (Cara, 2014, p. 1). 

Indeed, researchers and other clinicians question 
the validity of memories that resurface years after the 
alleged incidents, particularly after the individual has 
been in therapy (Patihis, Ho, Tingen, Lilienfeld, & 
Loftus, 2014). (These professionals are not denying 
the reality of CSA, of course. Not only does it occur, 
it is a very serious problem throughout the world, and 
children who were abused are at increased risk to suffer 
mental health disorders in adulthood.) They point out 
that most people who suffer severe trauma do not forget 
the event; in fact, some of them suffer intrusive recol- 
lections of it for years afterward. Skepticism is fueled by 
the fact that some alleged victims claim to have recalled 
traumas that happened when they were less than one 
year old. Nearly all research on childhood memory and 
amnesia shows this is not possible, for reasons related to 
neurological development. 

The real question is whether allegations of child 
abuse that surfaced only after searching for them in 
therapy are trustworthy. In a clever study designed to 
compare memories of abuse recovered in therapy to 
memories recovered outside of therapy and memories 
never forgotten, Professor Elke Geraerts and her col- 
leagues sought independent corroboration of the abuse 
from other people who were abused by the same perpe- 
trator, individuals who learned of the abuse soon after 
it occurred, or from perpetrators themselves. They were 
able to corroborate 45% of the abuse memories that 
had never been forgotten, 37% of the memories that 
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were recalled out of therapy, but 0% of the memories 
that were recalled in therapy (Geraerts et al., 2007). 

Scientists now believe that there are at least two kinds 
of recovered memories of CSA: those that are gradually 
recovered in the context of suggestive therapy and those 
that spring up spontaneously without prompting or 
attempts to reconstruct the past. Memories recovered 
spontaneously can be more easily corroborated, suggest- 
ing that they are more likely to be genuine (Geraerts, 
2012). 

Importantly, there are also differences in the cog- 
nitive profiles of people who have these varying expe- 
riences (Geraerts et al., 2009). People who recover 
memories through therapy tend to have heightened 
susceptibility to constructing false memories, whereas 
those who recover abuse memories spontaneously are 
prone to forget previous incidents of remembering the 
abuse. 

So what should we make of the recollection of past 
abuse events that a person claims to have repressed for 
years? Can we be sure that alleged abuses took place? 
Answers to these questions are vitally important to the 
criminal justice system where issues related to recovered 
memories can be contentious. Among the issues are the 
admissibility of recovered memory evidence, delayed 
disclosure of abuse, exaggeration of CSA-related symp- 
toms, and the impact on juries of recovered memories. 

Clearly, it is possible that given the right circum- 
stances, people can spontaneously recall thoughts they 
had suppressed, and perhaps even whole experiences 
they had repressed, for many years. And just as clearly, 
it is possible that some recovered memories, especially 
those that appear to have been repressed for years and 
then recovered through aggressive “memory work” ther- 
apy are imagined or made up. Later, we examine other 
ways that false memories can be created. 


Recovered Memories in Court 


Legal cases based on recovered “memories” have typi- 
cally involved claims of personal injury against wrong- 
doers—for example, adult daughters suing their fathers 
for alleged child sexual abuse and adults suing the 
Catholic Church, claiming they were abused by priests 
(Milchman, 2012). (The latter issue was depicted in the 
2015 film, Spotlight.) These are civil lawsuits in which 
complainants must prove their case by a preponderance 
of evidence. Prosecutors rarely file criminal charges 
based on claims of recovered memories because they 
must prove the case beyond a reasonable doubt. 
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These cases can be quite contentious because the 
“victim” often has a close tie to the “defendant” and other 
family members may be forced to take sides, causing strain 
and animosity within a family. They can also be controver- 
sial because they concern events that were alleged to have 
happened in the distant past. For example, when Con- 
nolly and Read (2006) analyzed 2,000 claims of “historic” 
CSA—which they defined as two years or more between 
the end of the offense and the trial—they found that the 
mean age of the complainant at the time of the alleged 
abuse was 12.39, but the mean age at trial was 26.09, a dif 
ference of nearly 14 years. Jurors tend to be rather skeptical 
of recovered memory claims at trial (Bornstein & Muller, 
2001), despite the fact that laypeople tend to believe trau- 
matic memories can be repressed and then retrieved accu- 
rately in therapy (Patihis et al., 2014). 

Jurisdictions have varying processes in place to 
deal with these issues. In some states, the statutes of 
limitations—the period during which a lawsuit can 
be pursued—have been extended for victims who 
claim they had forgotten the experiences or did not 
understand that they caused harm. Some states require 
corroboration of the abuse. In some jurisdictions, 
experts are allowed to testify about traumatic amnesia 
and recovered memories. So in many respects, the legal 
system’s response to concerns about the validity of 
recovered memories mirrors the scientist-practitioner 
divide. Suffice to say, there are differences of opinion. 


Creating False Memories 


Before Bill O’Reilly—at one time, the highest rated 
host on Cable TV—was dismissed by Fox News for 
sexual harassment, he got himself into hot water of a 
different sort. He often said that he had been in a war 
zone or a combat situation during the Falklands War 
and that many people died. In actuality, he was at a 
violent protest, not on the Falkland Islands, and no 
one died. Was this an intentional fabrication to bolster 
his image of toughness and grit? Or was it a genuinely 
false memory? In recent years, many psychologists 
have used laboratory research and real-life cases to 
document how false memories can be created. There is 
now general agreement that given the right set of cir- 
cumstances, people can create memories of incidents 
that never occurred. 

One way that psychologists have been able to 
implant false memories is by enlisting the help of fam- 
ily members, who suggest to adult research partici- 
pants that these relatives recall a fabricated event. In a 
now-classic study, Loftus and Pickrell (1995), with help 
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from participants’ relatives, constructed a false story that 
the participant had been lost during a shopping trip at 
the age of five, was found crying by an elderly person, 
and was eventually reunited with family members. After 
reading this story, participants wrote what they remem- 
bered about the event. Nearly 30% of participants 
either partially or fully remembered the made-up event, 
and 25% claimed in subsequent interviews that they 
remembered the fictitious situation. 

Suggestive techniques leading to false memories can 
affect people in a variety of ways. They can change people's 
beliefs about themselves and others; inspire new, healthier 
habits; and affect daily behaviors. Falsely suggesting to 
people that they became sick, years before, after eating a 
particular food actually influenced their food choices. The 
suggestion deterred them from eating that food when it 
was offered (Geraerts et al., 2008). Scientists have now 
shown that people can be induced, via suggestion, to cre- 
ate false memories of committing serious crimes (theft, 
assault, and assault with a weapon) as adolescents. As 
Shaw and Porter (2015) noted, “imagined memory ele- 
ments regarding what something could have been like 
can turn into elements of what it would have been like, 
which can become elements of what it was like” (p. 298). 
Some of the false memories were highly descriptive and 
multi-sensory (Shaw & Porter, 2015), supporting the 
contention that innocent people can be convicted because 
they confess to crimes they only believe they committed. 

Psychologists have used other experimental proce- 
dures to examine the malleable nature of autobiograph- 
ical memory (memory for one’s past experiences). 
These include asking participants to imagine events 
that never occurred (Mazzoni & Memon, 2003) and 
doctoring family photographs by inserting childhood 
portraits to portray events such as hot-air balloon rides 
that never took place (Wade, Garry, Read, & Lindsay, 
2002). Merely imagining or viewing a photo associ- 
ated with a fabricated event can dramatically increase 
the rate of false memories. In one study, research- 
ers provided false suggestions to adults about various 
school-related pranks (e.g., putting Slime on a teacher's 
desk in Grade 1 or 2). Some participants viewed group 
class photos from that time and others did not. The rate 
of false memory reports was substantially higher among 
participants who viewed the photographs (Lindsay, 
Hagen, Read, Wade, & Garry, 2004). This is concern- 
ing because some memory-focused therapists recom- 
mend that adults who think they have been abused 
should view family photo albums to cue long-forgotten 
memories of abuse. 


Simply imagining an event from one’s past can also 
affect the belief that it actually occurred, even when the 
event is completely implausible—for example, propos- 
ing marriage to a Pepsi machine (Seamon, Philbin, & 
Harrison, 2006) or shaking hands with Bugs Bunny at a 
Disney theme park (Braun, Ellis, & Loftus, 2002). (The 
Bugs Bunny character was created by Warner Brothers, 
not Disney.) 

In studies using memory implantation or imagi- 
nation inflation techniques, scientists have measured 
various aspects of autobiographical memories. These 
include the extent to which people say they “remem- 
ber” the suggested experiences, agree that those experi- 
ences occurred, embellish them, and create a coherent 
story to explain them. When the results of several stud- 
ies and more than 400 memory reports were analyzed 
together in a “mega-analysis,” researchers determined 
that 30.5% of these reports met the definition of a false 
memory and another 23% involved accepting the sug- 
gested event as true to some degree. Thus, more than 
half the participants in these studies came to believe 
that they experienced a suggested, fabricated event 
(Scoboria et al., 2017). 


Summary 


1. What psychological factors contribute to the risk 
of mistaken identifications in the legal system? 
Evidence produced by eyewitnesses often makes 
the difference between an unsolved crime and a 
conviction. In the early stages of a crime investi- 
gation, eyewitness accounts can provide important 
clues and permit suspects to be identified. But wit- 
nesses often make mistakes, and mistaken identi- 
fications have led to the conviction of numerous 
innocent people. Errors can occur at the moment 
the crime is committed or at any of the three 
phases of the memory process: encoding, storage, 
and retrieval. Furthermore, subsequent question- 
ing and new experiences can alter what is remem- 
bered from the past. 


2. What are the defining features of estimator, 
system, and postdiction variables in the study 
of eyewitness memory? In describing the factors 
that affect the reliability of eyewitness memory, 
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How can we account for this? One possibility is 
source confusion. The act of imagining may make 
the suggested event seem more familiar, but that 
familiarity is mistakenly related to childhood mem- 
ories rather than to the act of imagination itself. The 
creation of false memories is most likely to occur 
when people who are having trouble remembering are 
explicitly encouraged to imagine events and discour- 
aged from thinking about whether their construc- 
tions are real. 

Keep in mind that although false childhood mem- 
ories can be implanted in some people, the memories 
that result from suggestions are not always false. Unfor- 
tunately, without corroboration, it is very hard to know 
whether someone is recalling an event from their past 
or reporting reconstructions that originated from other 
sources of information. These concerns led Scoboria 
et al. (2017) to write, “Even under highly controlled 
laboratory conditions, memory researchers struggle to 
define and observe memory.” Problematically for our 
purposes, they continue, “How, then, can we expect 
therapists, forensic investigators...or jurists to be any 
better at this task?” (p. 159). 


psychologists distinguish (1) estimator variables 
whose impact on an identification can only be 
estimated and not controlled, (2) system variables 
that are under the control of the justice system, 
and (3) postdiction variables that correlate with 
the accuracy of an identification. Much recent 
research has focused on a particular set of system 
variables related to the way lineups are conducted. 


3. How do jurors evaluate the testimony of eyewit- 
nesses, and how can psychological research help 
jurors understand the potential problems of eye- 
witness testimony? Jurors are heavily influenced 
by the testimony of eyewitnesses, and they tend 
to overestimate the accuracy of such witnesses, 
relying to a great extent on the confidence of the 
eyewitness. To alert jurors to these problems, two 
types of remediation have been described (in addi- 
tion to limiting eyewitness evidence when it was 
gleaned through suggestive procedures). In some 
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cases, psychologists testify as expert witnesses 
about the problems inherent in eyewitness mem- 
ory. Laboratory evaluations of mock juries are 
mixed on whether such testimony properly sen- 
sitizes jurors to factors that affect an eyewitness’s 
reliability. The other intervention involves the 
judge giving a “cautionary instruction,” sensitiz- 
ing jurors to aspects of the testimony of eyewit- 
nesses they should consider. Data are mixed on its 
effectiveness. 


Can children accurately report on their expe- 
riences of victimization? What factors affect 
the accuracy of their reports? Are they likely to 
disclose abuse? When children are questioned 
in a nonsuggestive manner and are asked open- 
ended questions, the resulting report will be more 
accurate than when suggestive interrogation pro- 
cedures are used. Children are less accurate in 
answering specific question than more general 
questions, and sometimes recall information from 


Key Terms 


one event as having occurred in another. Multiple 
interviews can facilitate memory recall under some 
circumstances. Most children are able to remem- 
ber details of their maltreatment and describe 
them accurately, though victims who suppressed 
their thoughts about it may have memory deficits. 


Can memories of trauma be repressed, and 
if so, can these memories be recovered accu- 
rately? Sometimes, memories of trauma are 
apparently forgotten and later recovered. When 
spontaneously recalled, such memories tend to 
be accurate. But when the recollections occur in 
the context of therapies that use suggestive mem- 
ory retrieval techniques, their accuracy is suspect. 
Recent research shows that people can “remem- 
ber” events that never happened, sometimes sim- 
ply by imagining them. Litigation involving the 
recovery of repressed memories involves lawsuits 
brought by victims claiming that they were abused 
in the past. 


absolute judgment 
archival analysis 


autobiographical 
memory 


cognitive interview 
confirmation bias 
confrontation clause 
diagnosticity 
dissociation 


double-blind testing 
procedures 
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ecphoric experience 
ecological validity 
encoding 

estimator variable 


experimental 
methodology 


experimenter bias 
field studies 
ground truth 
in-group/out-group 
differences 


open-ended questions 
other-race effect 
photographic lineup 
photospread 
physiognomic variability 
postdiction variable 
post-event information 
relative judgment 
reminiscence effect 
repression 


retention interval 


retrieval 
selective attention 
sequential presentation 


simultaneous 
presentation 


source confusion 

storage 

suggestive questions 
system variable 
unconscious transference 


weapon focus effect 


Psychology of Victims of Crime 
and Violence 


BOX 6.1: The Murder of Muslim Students in Chapel 
Hill: A Hate Crime? 


Consequences of Early Victimization 


Posttraumatic Stress Disorder 


BOX 6.2: The Case of Joe: Adverse Experience, 
Multiple Traumas, and Posttraumatic Stress Disorder 


Prevalence Rates 

Myths and Exaggerated Beliefs 
The Causes of Battering 

The Cycle of Violence 


Responses to Victims of Battering 


Misleading Stereotypes about Rape 
Facts about Rape 
Motivations and Characteristics of Rapists 


Acquaintance Rape and “Date Rape” 


BOX 6.3: The Case of Bill Cosby: Prominence and 
The Accusation of Sexual Assault 


Consequences of Being Raped 
How Do Victims React to Being Raped? 


Preventing Rape 


Prevalence Rates 


Defining Sexual Harassment 


BOX 6.4: The Case of Teresa Harris: Sexual 
Harassment on the Job 


Applying Psychological Knowledge to Detecting 
Harassment 
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ties 
: \ 


ORIENTING QUESTIONS 


1. What is the frequency of crime victimization? 


2. What types of research have psychologists 
conducted on victimization? 

3. What factors predict the development of PTSD after 
being a crime victim? 

4. What are the components of the battered woman 
syndrome? 


Perception of Those Who 
Experience Crime and/or Violence 


One element of almost every crime is the presence 
of at least one victim. Even so-called victimless 
crimes—crimes such as prostitution, ticket scalping, 
and gambling—have victims, even if they do not 
immediately recognize it or would not describe them- 
selves that way. The social burdens and psychological 
costs of these offenses—the squandering of a person’s 
income as a consequence of the inevitable losses from 
habitual gambling or the physical abuse and under- 
world crimes that surround prostitution—are often 
delayed. Ultimately, however, society and individuals 
are victimized by these crimes. 

Society has different reactions toward victims. While 
most individuals feel sympathy toward them, we also 
tend to question why they became victims, and some- 
times we even blame them for their plight. One reason 
for this is the need to believe in a “just world.” The 
thought of becoming victims ourselves is so threatening 
that we feel compelled to find an explanation for why 
other people are victimized (Lerner, 1980). These justi- 
fications often take the form of singling out victims as 
the primary cause of their own plight. 

Such judgments are predicted by the perspective 
known as attribution theory, which originated with 
the work of Heider (1958). Heider stated that people 
operate as “naive psychologists”; they reach conclusions 
about what caused a given behavior by considering both 
personal and environmental factors. Generally, when 
considering someone else’s actions, we use dispositional 
attributions that focus on the person’s ability level, per- 
sonality, or even temporary states (such as fatigue or 
luck) as explanations for the conduct in question. To 
explain a person’s misfortune as the consequence of his 
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5. What are the three major strategies that have been 
used to prevent sexual assault? 


6. What are two types of sexual harassment 
recognized by the courts? 


or her physical disabilities, lack of effort, or moral val- 
ues reflects a kind of defensive attribution that places 
the responsibility for bad outcomes on the person 
rather than on the environment. Such reactions help 
shape our responses to victims. The norms of our soci- 
ety demand that we help others if they deserve our help, 
but if people are responsible for their own suffering, we 
feel less obligated to help them (Mulford, Lee, & Sapp, 
1996). 

The phrase blaming the victim was first popularized 
by Ryan (1970). He observed that people on welfare 
were often seen as lazy or shiftless and hence responsible 
for their fate. An extreme example of blaming the vic- 
tim was offered by trial attorney Robert Baker, who rep- 
resented O. J. Simpson in his civil trial for the wrongful 
deaths of Nicole Brown and Ronald Goldman. His 
opening statement for the defense included a scorch- 
ing attack on Nicole Brown, whom he portrayed as a 
heavy-drinking party girl whose dangerous lifestyle 
often included companions who were prostitutes and 
drug dealers. Sometimes by implication and sometimes 
by direct comment, he communicated that she had 
many boyfriends and had had at least one abortion. As a 
trial observer noted, “it was as close to calling her a slut 
[as one could come] without using the word” (quoted 
by Reibstein & Foote, 1996, p. 64). Baker demeaned 
the victim for a reason, of course; he wanted to imply 
that a sordid lifestyle had led to her becoming involved 
with someone other than O. J. Simpson and that this 
supposed individual had killed her (Toobin, 1996). 
Simpson himself has echoed this claim, stating that he 
was angry at Nicole because, he felt, her careless lifestyle 
contributed to her being murdered. 

A different example of “blaming the victim” may be 
seen in the wake of the worldwide economic recession 


of 2008 and the sluggish recovery of the U.S. economy 


with respect to reemploying many of those who had 
lost jobs in the recession. Losing a job is a traumatic 
life event that many would prefer to think could not 
happen to them. One way to perpetuate this belief is to 
conclude that those who lost jobs somehow “deserved” 
it, because they were less capable, industrious, or moti- 
vated. This actually combines two beliefs discussed in 
this book—belief in a just world and a tendency to 
blame the victim—that may be held to protect individ- 
uals from the frightening realization that they are also 
at risk of losing a job. Some would even extend this to 
believing that newly graduated college students or law 
students in 2015—-many of whom did not have the 
benefit of pre-recession employment opportunities— 
were less deserving of being offered a job. 


Types of Victims 


There is no shortage of victims in our society. Estimates 
of the numbers of children who are sexually abused, 
adults who are battered by their partners, and women 
and men who are assaulted, robbed, or raped run into 
the millions each year. 

The primary source of information on crime victims 
in the United States is the Bureau of Justice Statistics’ 
National Crime Victimization Survey, which can be 
found at www.ojp.usdoj.gov/bjs/. Each year, data are 
collected from a national sample of households and 
individuals on the frequency and consequences of 
criminal victimization in the form of rape and other 
sexual assaults, robbery, theft, assault, household bur- 
glary, car theft, and so on. From these figures, one 
can calculate the rate of victimization nationwide. For 
example, it is estimated that in 2015, approximately 
10 million households experienced at least one property 
crime, and 2.7 million individuals were victimized by 
crimes of violence. The overall rate of violent victim- 
ization has decreased substantially between 1993 and 
2015, from a rate of over 75 per 1,000 to under 25 per 
1,000 citizens (most of this decrease occurred between 
1993 and 2000). Moreover, the majority of criminal 
victimizations are not reported to the police. In 2015, 
a total of 47% of those victimized by any violent crime 
(involving direct contact with persons) reported the 
offense to the police; this rose to 55% when the vio- 
lent crime was more serious (e.g., robbery, aggravated 
assault, sexual assault). But even within these offenses, 
there was discrepancy in reporting to police: robbery 
and aggravated assault (62%), rape or sexual assault 
(32%), simple assault (42%). By comparison, 35% 
of those victimized by property crimes reported the 
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offense to police authorities. Based on these figures, we 
can conclude that there is good news (reported crime 
has dropped substantially in the last 20 years) and 
bad news (the majority of crimes are not reported by 
victims, making them difficult or impossible to inves- 
tigate). Additional statistics on the frequency, conse- 
quences, and prevention of criminal victimization can 
be found at the National Center for Victims of Crime 
website (www.ncvc.org). 

For other offenses, it is difficult to assess the fre- 
quency of victimization, but what we do know is that 
they happen all too often. Included here, for example, 
are acts of racial or religious discrimination in which 
the recipient is denied rights that are accorded to oth- 
ers. Homophobic attitudes, teasing, and bullying are 
frequently reported (Harris Interactive and GLSEN, 
2005), and verbal and physical victimization based on 
sexual orientation has been related to posttraumatic 
stress symptoms (Dragowski, Halkitis, Grossman, & 
D’Augelli, 2011). We describe the story of three victims 
of apparent religious bias in Box 6.1. 

The Harris survey (Harris Interactive and GLSEN, 
2005) involved a nationally representative sample of 
3,450 students ages 13-18 and a nationally represen- 
tative sample of secondary school teachers. There were 
several major findings relevant to Lesbian/Gay/Bisexual/ 
Transgender (LGBT) students. Verbal or physical 
harassment was reported to be a common problem, 
with 65% of students indicating that they had been 
harassed during the last year because of appearance, 
sexual orientation, race/ethnicity, disability, or religion. 
A total of 39% reported such harassment due to their 
appearance, and 33% said they were harassed because 
of their actual or perceived sexual orientation. LGBT 
students were three times as likely to report feeling 
unsafe at school (22% vs. 7% of non-LGBT students), 
and 1.5 times as likely to have been harassed (90% 
vs. 62%). More teachers (53%) than students (36%) 
reported that they considered bullying or harassment to 
be a “serious problem” at their school. 

In an even larger study of high school youth (Espelage, 
Aragon, & Birkett, 2008), investigators surveyed 13,921 
high school youth from a Midwestern U.S. school dis- 
trict, identifying three groups: heterosexual, those ques- 
tioning their sexual identity, and those identifying as 
lesbian, gay, or bisexual (LGB). They found that LGB 
youth were more likely to report high levels of depression 
or suicidal feeling and high levels of alcohol or marijuana 
use. But the questioning students actually reported the 
highest rates of teasing, drug use, and depression-suicidal 
feeling across all three groups. Positive school climate 
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The Murder of Muslim Students in Chapel Hill: BOX 1 


A Hate Crime? 


In the summer of 2013, Leah Barakat and his room- 
mate, Imad Ahmad, were moving into a condominium 
complex in Chapel Hill, North Carolina, when Craig 
Hicks, another complex resident, stopped by to talk 
about parking rules: each resident received one space, 
with one more for a guest. Hicks, a gun collector in an 
open carry state, was known in the complex as fanatic 


about parking and noise, often talking to other resi- 
dents about these matters. 


ABBAS MOMANI/AFP/Getty Images 


A Muslim demonstrator holds up a poster with photos 
of Leah Barakat, his wife, Yusor Mohammad Abu-Salha, 
and her sister, Razaan Mohammad Abu-Salha. 


Barakat was scheduled to begin dental school at the 
University of North Carolina that fall. He was engaged 
to Yusor Abu-Salha, an undergraduate at North Carolina 
State. Both had grown up in observant Muslim families. 
Fine-boned and slender with wide-set eyes, Abu-Salha 
wore the hijab. Barakat’s parents were immigrants from 
Syria; Abu-Salha’s parents were Palestinians who had lived 
in Kuwait and Jordan. But both considered themselves to 
be integrated into U.S. culture in the Chapel Hill area. 


and parental support protected the LGB and questioning 
youth against depression and drug use (Espelage et al., 
2008). 

Technological advancements and cultural changes 
have brought new forms of victimization to the fore. 
Identity theft, in which information about an individ- 
ual’s personal and financial life is stolen by computer 
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Barakat tried to handle Hicks’ complaints with rea- 
son. When Hicks came by to complain about parking, 
once while carrying a holstered gun, Barakat did not 
escalate the conflict. Instead, he obtained a parking lot 
map, marked the spaces that were permitted for park- 
ing, and gave this to his family and others who would 
visit him. Ahmad worried about Hicks, but Barakat 
would tell him that Hicks was “smart enough” not to 
do anything serious. Barakat and Abu-Salha were mar- 
ried in 2015 and moved into a new apartment together 
in the same complex. 

Hicks had lost a job as an auto-parts salesman, 
worked at a deli, and subsequently took classes at a 
local community college in the hope of becoming a 
paralegal. He was not “on his way up,” as were many of 
the graduate student residents of the complex. He was 
on his third marriage, estranged from his 20-year-old 
daughter from the first marriage, and presented him- 
self on Facebook as a libertarian gun enthusiast who 
wanted all religions to “go away.” Although people saw 
him as an angry bully, it came as a huge shock when 
he shot and killed Barakat, Abu-Salha, and her sister 
Razan on February 10, 2015. 

Was this about parking? Was it an argument about 
noise and territory gone tragically wrong? Were Hicks’ 
motivations fueled by cultural and religious bias, or was 
that most of the story? While this may not have been as 
simple as Craig Hicks hating Muslims, there is strong 
evidence that this played an important part in his vio- 
lent rampage. 


CRITICAL THOUGHT QUESTION 


Why should an offense be considered worse because 
it is directed toward a member of a minority group? 


hackers and then used fraudulently, has become a major 
fear of people in the 21st century. Cyberstalking is a 
technique favored by some sexual predators as a way 
to target victims. Dissemination of sexually explicit 
images without a person's consent has proliferated with 
the widespread use of cellphone cameras. Cyberbul- 
lying can occur through blogs, Facebook, and other 


Source: United States Postal Service 


social networking sites. The first-ever cyberbullying trial 
involved a Missouri woman, Lori Drew, who perpe- 
trated a “mean-spirited Internet hoax” (Risling, 2008). 
Drew created a fictitious 16-year-old boy on MyS- 
pace and sent flirtatious messages to her 13-year-old 
neighbor, Megan Meier, who had apparently been 
mean to Drew’s daughter. But after the “boy” dumped 
Meier, saying, “The world would be a better place with- 
out you,” Meier hanged herself in her bedroom closet. 
Drew was convicted on three misdemeanor charges. 

In addition to cyberbullying, psychologists have 
identified four other subtypes of bullying: physical, 
verbal, social exclusion, and spreading rumors (Wang, 
Tannotti, Luk, & Nansel, 2010). Males were more likely 
to be victims of all types of bullying. 

This chapter concentrates on four types of victims and 
the effects of victimization on them: people who experi- 
ence adversity and trauma in childhood, targets of sex- 
ual harassment, battered spouses, and victims of violent 
crime—particularly rape, the violent crime that has been 
studied most often. For each of these, the field of psychol- 
ogy has generated theory and research relevant to the laws 
and court decisions instituted to protect such victims. 


Identity theft warning. 
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The responses of the legal system reflect conflicting views 
in our society about the nature of victims, especially vic- 
tims of sex-related offenses. For example, how extreme 
does a situation need to be before we conclude that sexual 
harassment exists, and how distressed does the response 
of the victim need to be? In the case of a battered woman 
who kills her batterer, will a jury accept a claim of self- 
defense? Why do as many as two-thirds of rape victims 
never report the attack to the police? 


Adversity and Trauma 
in Childhood 


There are two kinds of adverse experiences that are par- 
ticularly important to consider in the course of human 
development. The first involves experiences that are 
emotionally painful and overwhelming for the individ- 
ual’s capacity to cope effectively. Examples include the 
abuse of children of various kinds (e.g., sexual abuse, 
physical abuse, severe neglect). The second refers to the 
kind of chronic adversity that results from influences 
such as poverty, racism, and other such longstanding, 
less acute but more pervasive aspects of the lives of some 
children. Although adversity may be accompanied by 
the development of coping strategies, it has a cumula- 
tive impact that can affect an individual’s development 
and adult functioning in various problematic ways. 

The relationship between traumatic childhood expe- 
riences and physical and emotional health outcomes 
in adult life is at the core of the landmark Adverse 
Childhood Experiences (ACE) Study. The ACE Study 
involved the cooperation of over 17,000 middle-aged 
(average age was 57), middle-class Americans who 
agreed to help researchers study the following nine cat- 
egories of childhood abuse and household dysfunction: 
recurrent physical abuse; recurrent emotional abuse; 
contact sexual abuse; an alcohol and/or drug abuser in 
the household; an incarcerated household member; a 
household member who is chronically depressed, men- 
tally ill, institutionalized, or suicidal; a mother who 
is treated violently; one or no parents; and emotional 
or physical neglect. Each participant received an ACE 
score in the range of 0-9 reflecting the number of such 
experiences he or she reported (Felitti et al., 1998). 

The study has two major findings. First, adverse 
childhood experiences are much more common than 
anticipated or recognized—even in the middle-class 
population that participated in the study, all of whom 
were receiving health care via a large health mainte- 
nance organization (HMO). It is reasonable to assume 
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that the prevalence of ACEs is significantly higher 
among young African American and Latino males— 
many of whom live with chronic stress and do not have 
a regular source of health care. 

The study’s second major finding is that adverse 
childhood experiences have a strong relationship to 
health outcomes later in life. As the ACE score increases, 
so does the risk of an array of social and health problems 
such as social, emotional, and cognitive impairment; 
presence of health-risk behaviors; disease, disability, 
and social problems; and early death. ACEs are strongly 
correlated with adolescent health, teen pregnancy, 
smoking, substance abuse, sexual behavior, the risk of 
revictimization, performance in the workforce, and the 
stability of relationships, among other health determi- 
nants. The higher the ACE score, the greater the risk of 
heart disease, lung disease, liver disease, suicide, HIV 
and STDs, and other risks for the leading causes of 
death (Felitti et al., 1998). 


Consequences of Early Victimization 


One might wonder whether early victimization expe- 
riences increase the likelihood of adolescent and adult 
criminality. Widom (1989, 1992) used court records to 
identify a group of 908 children in a Midwestern Amer- 
ican city who had suffered abuse (i.e., sexual abuse or 
physical assault leading to injury) or severe neglect (i.e., 
inadequate food, clothing, shelter, or medical care) 
between 1967 and 1971. This “abuse/neglect” group 
was matched to a group of 667 children who had not 
been exposed to abuse or neglect but who were simi- 
lar in gender, age, ethnicity, and family socioeconomic 
status. Matching the abused and nonabused groups on 
these variables was important because it enabled Widom 
to conclude that any differences between the groups in 
violent behavior in adolescence or adulthood were not 
due to differences in demographic characteristics. 

Widom’s analysis of police and court records showed 
that, as earlier research had suggested, abused or 
neglected children were significantly more likely than 
the comparison group to have been arrested for vio- 
lent crimes as juveniles or as adults. In addition, the 
abused or neglected individuals were, on average, a 
year younger than comparison subjects at the time of 
their first arrest and had committed twice as many total 
offenses over the 15- to 20-year period studied. These 
differences were seen in boys and girls and in European 
Americans and African Americans; however, the rela- 
tionship between abuse and violence was particularly 
strong among African Americans. 
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Follow-up data on this sample were collected 22-26 
years after the abuse or neglect (Maxfield & Widom, 
1996). The researchers found that by age 32, almost 
half of the abused/neglected group (49%) had been 
arrested for a nontraffic offense. This percentage was 
considerably greater than for the matched control sam- 
ple (38%). Furthermore, victims of abuse and neglect 
were more likely than members of the control group to 
have been arrested for violent crimes, even after con- 
trolling for age, race, and gender. 

Widom and her colleagues next examined the 
impact of sexual abuse, physical abuse, and neglect in 
childhood on adult mental health outcomes (Horwitz, 
Widom, McLaughlin, & White, 2001). Findings sug- 
gested that both men and women with histories of 
childhood abuse and neglect displayed increased lev- 
els of mood disorders and antisocial personality char- 
acteristics when compared with matched controls. 
The abused and neglected women also reported more 
alcohol problems than both the men and the matched 
groups. Although this line of research has suggested a 
strong association between childhood experiences of 
abuse and neglect and elevated levels of mental health 
problems in adulthood, these differences decreased after 
controlling for other stressful life events. 

Widom and colleagues (Widom, Schuck, & White, 
2006) next conducted a follow-up study with these data 
focusing on potential pathways between childhood vic- 
timization and violent criminal behavior, focusing on early 
aggressive behavior and problematic drinking. They found 
different pathways for men and women. For men, child 
maltreatment is related to later aggression toward others as 
well as later problematic alcohol use. In women, early vic- 
timization was directly related to later alcohol problems, 
which in turn were related to later violence toward others. 

More recently, Kaplow and Widom (2007) identified 
documented cases of children who were physically and 
sexually abused and neglected prior to age 12 (N=496), 
and followed them into adulthood. Earlier onset of 
maltreatment predicted more symptoms of anxiety and 
depression in adulthood, even when controlling for gen- 
der, race, current age, and other abuse reports. Later onset 
of maltreatment was associated with more behavioral 
problems in adulthood. 

A review of the empirical literature on the relation- 
ship between trauma, adverse experience, and crime 
(Zelechoski, 2016) concluded that it is not clear that 
trauma causes increased offense risk—but this is proba- 
bly the result of not having the right kind of research to 
allow us to draw such a conclusion. (For obvious reasons, 
it would be unethical to deliberately expose children 


to trauma or adverse experience, and then follow up to 
determine whether the exposed children were more often 
involved in crime.) But Zelechoski also observed that 
there is very likely a relationship between trauma expo- 
sure and juvenile offending, and we are getting closer to 
understanding the precise nature of that relationship. 
Some of the Widom studies may actually under- 
estimate the risks created by childhood abuse. Only 
offenses that resulted in arrest or trial were included in 
the research linking early victimization to later crim- 
inality. Members of the abused/neglected group may 
have committed undetected or unreported crimes. 
These findings highlight the importance of considering 
early child abuse and neglect as part of a broader con- 
stellation of life stressors rather than isolating them as 
independent predictors of adult outcomes. 


Violence, Crime, and 
Posttraumatic Stress Disorder 


The dilemmas confronted throughout this book, espe- 
cially the attempt to preserve both the rights of suspects 
and the rights of victims, come into sharp focus when 
we consider the victims of crime, particularly victims 
of violent crimes such as rape. Historically, society had 
not paid as much attention to crime victims as it should 
have. Their trial testimony was necessary to obtain con- 
victions, but most of the legal rights formally protected 
in the adversarial system are extended to defendants, 
not victims. As a result, the needs and rights of crime 
victims have often been ignored. 

This imbalance began to change in the late 1970s 
and early 1980s as victim advocacy groups, mental 
health professionals, police, and court officials all began 
to acknowledge the need to better recognize and serve 
crime victims. Several developments reflect the growing 
stature and influence of the victims’ rights movement: 


a The emergence of the interdisciplinary field of 
victimology, which concentrates on studying the 
process and consequences of victimization expe- 
riences and how victims (or survivors, which is the 
term preferred by many) recover 

a The increasing availability of services to crime vic- 
tims, including compensation and restitution pro- 
grams, victim assistance programs in the courts, 
self-help programs, and formal mental health services 

= The expanded opportunity for victims to participate 
in the trials of their victimizers through mechanisms 
such as victim impact statements 
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= The heightened focus on victims brought about 
by the establishment of professional journals (e.g., 
Victimology; Violence and Victims); organizations 
such as the National Organization for Victim Assis- 
tance; and commissions such as the American Psy- 
chological Association’s Task Force on the Victims 
of Crime and Violence 


For their part, psychologists have conducted 
research on and delivered clinical services to a diverse 
array of crime victims. Three areas have received spe- 
cial attention: the consequences of physical/sexual 
abuse on child victims; the role of violent victimization 
as a cause of psychological disorders, particularly post- 
traumatic stress disorder (PTSD); and the psychology 
of rape. We have discussed the consequences of child 
abuse earlier in this chapter; we now turn to the latter 
two topics. 


Posttraumatic Stress Disorder 


Individuals who suffer a severe trauma and, weeks or 
months later, continue to experience intense, fear- 
related reactions when reminded of the trauma, may be 
experiencing posttraumatic stress disorder (PTSD). 
By definition, such trauma must involve a threat of 
serious injury or death. We have seen vivid and dis- 
turbing examples of PTSD in soldiers returning from 
the wars in Vietnam, Iraq, and Afghanistan. As well, 
most instances of violent crime qualify as trauma severe 
enough to trigger PTSD in at least some victims. 

The symptoms of PTSD fall into four broad classes 
under DSM-5. These symptoms must last longer than 
one month to qualify as PTSD: 


1. Intrusion symptoms—the trauma is persistently 
re-experienced in at least one way that includes 
recurrent memories, nightmares, dissociative reac- 
tions, distress following trauma reminders, and 
physical reactions after trauma reminders; 

2. Avoidance—persistent effort to avoid trauma- 
related stimuli after the event; 

3. Negative alterations in cognitions and mood that 
began or worsened after the traumatic event in areas 
such as difficulty recalling the trauma, persistent 
negative beliefs, distorted blame, trauma-related 
emotions, diminished interest in activities, feelings 
of alienation, and constricted emotion; and 

4. Alterations in arousal and reactivity in areas such 
as irritability, recklessness, hypervigilance, exagger- 
ated startle reaction, and problems in concentra- 
tion and sleep. 
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The case of Joe (Box 6.2) reveals how these diag- 
nostic criteria apply to a real-life case. After being sex- 
ually abused by parents and older boys, Joe suffered a 
series of extremely traumatic events and other adverse 
experiences throughout his childhood and adolescence. 
Among the symptoms he experienced were difficulty 
sleeping, avoidance of people and human relationships, 
hypervigilance, and nightmares. The correct diagnosis 
and appropriate treatment resulted in some improve- 
ment, but Joe’s life was still very difficult. 

How common is PTSD? The National Comorbid- 
ity Survey Replication (NCS-R) involved interviews of 
a nationally representative sample of 9,282 Americans 
who were at least 18 years old. Using criteria from 
the American Psychiatric Association’s DSM-IV-TR 
(2000), PTSD was assessed among 5,692 participants. 
The NCS-R estimated the lifetime prevalence of PTSD 
among adult Americans to be 6.8% (Kessler et al., 
2005), with 3.6% prevalence for men and 9.7% for 
women. 

Do military veterans experience PTSD more com- 
monly than individuals in the general population? 
Using the figures described in the previous paragraph 


for comparison, the answer is yes. The National Cen- 
ter for PTSD (Department of Veterans Affairs, 2012) 
provides information about the rates of PTSD experi- 
enced by various population subgroups. Among mili- 
tary veterans, the lifetime prevalence rates for Vietnam 
veterans at the time of the National Vietnam Veterans 
Readjustment Study (1986-1988) were 30.9% for men 
and 26.9% for women, and the rates of PTSD expe- 
rienced at the time of the study were 15.2% for men 
and 8.2% for women (Kulka et al., 1990). The time- 
of-study (1995-1997) PTSD prevalence rate for Gulf 
War veterans was estimated at 12.1% (Kang, Natelson, 
Mahan, Lee, & Murphy, 2003) and the time-of-study 
(2008) PTSD prevalence for veterans of Operation 
Enduring Freedom/Operation Iraqi Freedom at 13.8% 
(Tanielian & Jaycox, 2008). 

About half of the women in the United States expe- 
rience one or more traumatic events over the course of 
their lives, according to the findings from a sample of 
10,000 participants (the National Comorbidity Survey 
Replication; Alegria, Jackson, Kessler, 8&¢ Takeuchi, 2015). 
Such traumas include sexual assault and childhood sex- 
ual abuse, which women experience at higher rates than 


The Case of Joe: Adverse Experience, Multiple Traumas, iets 


and Posttraumatic Stress Disorder 


Joe’s life of adverse experience and trauma began in his 
childhood. He reported that both of his parents sexu- 
ally abused him. He added that his father once “split 
my skull ... because I was in his way.” Joe was a ward 
of the state and sent to an orphanage as a young child. 
When he was moved to a wing housing older boys, he 
said, “I was raped the first night. The rapes continued 
as long as I stayed at the home.” 

Today Joe is in his 50s. But the effects of his child- 
hood are still with him. He suffers from posttraumatic 
stress disorder, which includes intense anxiety, night- 
mares, constant fear for one’s safety, and always being 
on guard. 

Joe attempted suicide for the first time when he was 
12, and his adolescence included three more attempts. 
He ended up leaving the orphanage and hitchhiking 
around, but says that he still lived in fear, could never 
relax, and tended to sabotage himself. He tried working 
so much that he became “sort of a workaholic’; he tried 
relationships (including a marriage) that didn’t work 
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out, and always assumed that other people didn’t want 
to be around him. He was on workplace disability, 
seeing one therapist after another (most frequent diag- 
nosis: chronic depression), when eventually he came 
in contact with a psychiatrist who spent enough time 
with Joe and asked the right questions to diagnose Joe 
with PTSD. He improved a good deal, although he still 
experiences chronic insomnia. He works with male sur- 
vivors of abuse online and an in-person support group. 
Many think of PTSD as a disorder associated with 
war. Joe’s case demonstrates that it can be associated 
with adverse experience and trauma at other stages of 


life as well (Kopfinger, 2007). 


CRITICAL THOUGHT QUESTION 


Does everyone exposed to life-threatening trauma 
develop PTSD? If not, why not? 


SOURCE: Courtesy of Sunday News, Lancaster, PA. 


do men (Tolin & Foa, 2006). Although men apparently 
experience serious trauma at a higher rate overall than 
women (Norris, Foster, & Weishaar, 2002), the diagnosis 
of PTSD occurs more often for women (an estimated 
9.7%) than for men (3.6%) (Alegria et al., 2015). This is 
particularly important because PTSD has been related to 
suicidal ideation and suicidal attempts (Cougle, Resnick, 
& Kilpatrick, 2009). 

The nature of one’s trauma is an important consider- 
ation. Military service is a risk factor for PTSD, as may 
be seen by the elevated “current prevalence” rates cited 
earlier. The extent of physical injury during trauma also 
predicts whether PTSD symptoms will develop. Women 
who were physically injured by a trauma are more likely 
to develop PTSD symptoms than those who were not. 
Victims’ perceptions of trauma are also important in 
determining the likelihood of PTSD. The victim’s belief 
that his or her life is in danger and that he or she has no 
control over the trauma increases risk for PTSD (Tolin 
& Foa, 2006). One study suggests that cognitive process- 
ing during the trauma (such as persistent dissociation) 
and beliefs after the trauma (such as negative interpreta- 
tions of trauma memories) predict PTSD symptoms to a 
greater degree than objective and subjective measures of 
the severity of the trauma (Halligan, Michael, Clark, & 
Ehlers, 2003). 

Although traumas are unfortunate aspects of life, 
there is a reason to believe that PTSD—in some trauma 
victims, at least—can be prevented. For one thing, 
although many persons who experience severe trauma 
may develop acute stress disorder (trauma-related 
symptoms that last less than one month), most do not 
go on to develop PTSD. One reason may be that those 
experiencing trauma, but not PTSD, tend to receive high 
levels of social support from family, friends, or counsel- 
ors immediately following the event (Grills-Taquechel, 
Littleton, & Axsom, 2011). Thus, providing immedi- 
ate social support for trauma victims may prevent their 
experiences from progressing into PTSD. 

Two other characteristics distinguish people who 
develop PTSD from those who do not. Individuals 
who suffer PTSD often perceive the world as a dan- 
gerous place from which they must retreat, and they 
come to view themselves as helpless to deal with stress- 
ors. If these two misconceptions could be eliminated, 
full-blown cases of PTSD might be prevented in many 
victims. Edna Foa (well known for her use of exposure 
therapy in treating PTSD, involving gradually “expos- 
ing” individuals to milder forms of the trauma and 
thereby reducing the associated anxiety) has developed 
a four-session prevention course designed to change 
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these two misconceptions in women who have been 
raped or assaulted. Foa includes the following elements 
in her PTSD prevention course: 


1. Education about the common psychological reac- 
tions to assault in order to help victims realize that 
their responses are normal 

2. Training in skills such as relaxation so that the 
women are better prepared to cope with stress 

3. Emotionally reliving the trauma through imagery- 
based exposure methods to allow victims to defuse 
their lingering fears of the trauma 

4. Cognitive restructuring to help the women replace 
negative beliefs about their competence and ade- 
quacy with more realistic appraisals 


Foa and her colleagues evaluated these proce- 
dures on 10 women who had recently been raped or 
assaulted and who completed the four-week course. 
Victims’ PTSD symptoms were compared with those 
of 10 other women who had also been assaulted or 
raped but who did not take part in the course. At the 
times of two follow-up assessments (2 months and 
5.5 months, respectively, after the assaults) victims who 
had completed the prevention course had fewer PTSD 
symptoms than control subjects who had not received 
treatment. Two months after their trauma, 70% of the 
untreated women, but only 10% of the treated women, 
met the criteria for PTSD (Foa, Hearst-Ikeda, & Perry, 
1995). These results suggest that a brief program that 
facilitates emotionally re-experiencing trauma and cor- 
recting beliefs about personal inadequacy can reduce 
the incidence of PTSD. 

Regardless of whether they result in PTSD, the 
frequency and consequences of traumatic and other 
adverse events may be greater than many have thought. 
As discussed earlier, the Adverse Childhood Experi- 
ence (ACE) Study (Felitti et al., 1998) found a graded 
relationship between the number of categories of 
childhood exposure and each of the adult health risk 
behaviors and diseases that were studied (including 
alcoholism, drug abuse, depression, suicide attempts, 
smoking, poor health, multiple sexual partners and 
sexually transmitted disease, and severe obesity). Such 
adverse experiences have been linked to increased risk of 
PTSD (Breslau et al., 1998; Breslau, Chilcoat, Kessler, 
& Davis, 1999; Perkonigg, Kessler, Storz, & Wittchen, 
2000; Roberts, Gillman, Breslau, Breslau, 8& Koenen, 
2011) as well as anxiety disorders and lower intellectual 
functioning (Breslau, Lucia, & Alvarado, 2006). 

The question of how such traumatic events affect the 
risk of antisocial behavior toward others, in the form 
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of juvenile delinquency and criminal offending, is a 
complex one. First, as described earlier in the Widom 
research and Zelechoski summary, there is evidence of 
a relationship between trauma and posttraumatic symp- 
toms in younger cohorts. When adolescents are studied, 
the evidence suggests that this relationship is similar to 
the adverse outcomes experienced by adults (Breslau 
et al., 2006; Cuffe et al., 1998; Giaconia et al., 1995), 
although adolescents may be particularly vulnerable 
because the context in which the trauma occurs (often 
the family) is where the individual continues to live in 
many instances. Second, such traumatic events are risk 
factors for antisocial behavior in youth, who have often 
been abused or neglected (Swahn et al., 2006). Consis- 
tent with this finding, Abram et al. (2004, 2007) have 
conducted large-scale studies of incarcerated youth and 
described a substantially elevated risk for traumatic his- 
tory and psychiatric comorbidity (multiple diagnoses) 
among such youth. This suggests that early victimiza- 
tion experiences may be related to multiple psychiatric 
diagnoses and criminal conduct among adolescents. 

Findings from the National Child Traumatic Stress 
Network Core Data Set (Dierkhising, Ko, Woods- 
Jaeger, Briggs, Lee, & Pynoos, 2013) documented var- 
ious forms of trauma and adverse experience among 
youths (N=658) referred for trauma-focused treatment 
and recently involved with the juvenile justice system. 
These youth had experienced an average of 4.9 differ- 
ent types of trauma, including loss (61.2%), caregiver 
impairment (51.7%), domestic violence (51.6%), 
emotional abuse (49.4%), physical abuse or maltreat- 
ment (38.6%), and community violence (34%). These 
findings are noteworthy, in that adverse experience does 
not have to be life-threatening to function as a risk 
factor for juvenile delinquency (Maschi, Bradley, & 
Morgen, 2008). 


Battered Spouses 
Prevalence Rates 


The extent of physical abuse directed toward spouses 
and romantic partners in American society is difficult 
to estimate, but many observe that it is extensive. It was 
once estimated that some form of physical aggression 
occurs in one-fourth to one-third of all couples (Straus 
& Gelles, 1988). More recent estimates suggest that 
33% of men and 25% of women have been involved 
in a physically aggressive altercation, with the most 
severe episodes occurring in or near a bar for the men 
and in the home for the women (Leonard, Quigley, 
& Collins, 2002). One-year prevalence estimates for 
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violence against women in the United States have been 
described as 0.3—4% for severe violence and 8-17% for 
total violence. The prevalence of lifetime domestic vio- 
lence ranges from 1.9% in Washington State to 70% 
in Hispanic women in the Southeastern United States 
(Alhabib, Nur, & Jones, 2010). 

According to the National Intimate Partner and Sex- 
ual Violence Survey conducted by the Centers for Dis- 
ease Control and Prevention (Black et al., 2011): 


= 35.6% of women and 28.5% of men in the United 
States have experienced rape, physical violence, 
and/or stalking by an intimate partner in their 
lifetime. 

= 24.3% of women and 13.8% of men have experi- 
enced serious physical violence by an intimate part- 
ner (e.g., hit with a fist or something hard, beaten, 
slammed against something) in their lifetime. 

= 48.4% of women and 48.8% of men in the United 
States have experienced psychological aggression by 
an intimate partner in their lifetime. 

= Most victims of rape, physical violence, and/or 
stalking by an intimate partner (69% of female vic- 
tims; 53% of male victims) experienced some form 
of intimate partner violence for the first time before 
25 years of age. 

= Nearly 3 in 10 women and 1 in 10 men in the United 
States have experienced rape, physical violence, and/ 
or stalking by an intimate partner and reported at 
least one adverse outcome from experiencing these 
or other forms of violent behavior in the relationship 
(e.g., being fearful or concerned for safety; experi- 
encing PTSD symptoms or injury; needing health 
care, housing services, victim’s advocate services, or 
legal services; contacting a crisis hotline; or missing 
at least one day of work or school). 

= The majority of both female and male victims 
reported experiencing violence from one perpetrator. 

= The majority of female victims reported that their 
perpetrators were male. 

= Men and women who experienced rape or stalking 
by any perpetrator or physical violence by an inti- 
mate partner in their lifetime were more likely to 
report adverse consequences such as frequent head- 
aches, chronic pain, difficulty with sleeping, activity 
limitations, poor physical health and poor mental 
health than men and women who did not experience 
these forms of violence. Women who had experi- 
enced these forms of violence were also more likely 
to report having asthma, irritable bowel syndrome, 
and diabetes than women who did not experience 
these forms of violence. 


Although relationship aggression by women against 
men is as frequent as male-to-female aggression 
(Magdol et al., 1997), male aggression toward women 
is significantly more likely to result in serious injuries 
(Tanha, Beck, Figueredo, & Raghavan, 2010; Tjaden & 
Thoennes, 2000). In 2008, 40% of the women mur- 
dered in the United States were killed by their intimate 
partners, most of whom were male (Bureau of Justice 
Statistics, 2011). For this reason, most of the research 
on relationship aggression has concentrated on male 
aggression against female partners. This is also our focus 
in this chapter—although we note that any violence by 
one partner against another in an intimate relationship 
is very problematic. 

Despite these disturbing statistics and the continu- 
ing research on relationship aggression, myths about 
battered women still abound. The mass media often pay 
little attention to this kind of violence (except in highly 
publicized cases). As a result of mistaken beliefs about 
battering, some professionals, such as physicians and 
police, fail to ask appropriate questions when a woman 
reports an attack by her intimate partner; arrest and 
prosecution of perpetrators of partner violence remain 
unpredictable; and protective restraining orders against 
batterers are often not consistently enforced. 


Beliefs about Domestic Violence 


Many misconceptions in this area were widely held 
at one time. For example, Follingstad (1994) pointed 
to misplaced ideas that those who are victimized by 
domestic violence are masochists, provoke such vio- 
lence, are very rare, and are limited to specific socio- 
economic and racial groups. This has changed some in 
recent decades. A survey regarding attitudes and beliefs 
shows that most respondents think of domestic violence 
as stemming from individual problems, relationships, 
and families, but not from the nature of our society. 
Not many think that women cause their own abuse— 
but about 25% believe that some women want to be 
abused, and most believe that women can end abusive 
relationships (Worden & Carlson, 2005). 

Research conducted in some other countries has 
yielded results consistent with changing attitudes 
regarding domestic violence. For instance, a national 
study conducted in Singapore found that the over- 
whelming majority of the 510 participants disapproved 
of battery, and only about 6% agreed that under some 
circumstances, it is acceptable for a husband to use 
physical force against his partner (Choi & Edleson, 
1996). Another study conducted with Israeli husbands 
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found that the majority of participants (58%) agreed 
that “there is no excuse for a man to beat his wife” 
(p. 199). However, investigators also found that 
nearly one-third believed that wife beating is justified 
on certain occasions (e.g., unfaithful sexual behavior, 
disrespect of relatives) (Haj-Yahia, 2003). The attitudes 
of this latter group are consistent with the belief that 
women provoke domestic assaults and are treated in the 
way they deserve. 

Misconceptions in this area have obscured several 
truths about the plight of battered women. Battered 
women face many real obstacles that make it diffi- 
cult for them to leave their abusers, and when they do 
attempt to leave abusive relationships—as many women 
do—they often suffer further threats, recriminations, 
and attacks. 


The Causes of Battering 


What are the main risk factors for battering? Researchers 
who have studied the causes of battering have focused 
on the characteristics of the battering victim, the nature 
of violent intimate relationships, and the psychological 
makeup of those who batter. 

We focus our coverage on individuals who batter. 
One review points to several risk factors in the lives of 
batterers as important (Rosenbaum & Gearan, 1999). 
Although such individuals come from all socioeco- 
nomic and ethnic backgrounds, they are more likely 
than nonbatterers to be unemployed, less well edu- 
cated, members of minority groups, and of lower socio- 
economic status. Individuals who batter tend to have 
been raised in families in which they either suffered 
physical abuse as children or observed an abusive rela- 
tionship between their parents. Adolescents who later 
become batterers have experienced a higher rate of 
conduct problems and are more likely to have engaged 
in early substance abuse; early experiences with coer- 
cive or aggressive behavior may set the stage for sim- 
ilar strategies in adult relationships (Magdol, Moffitt, 
Caspi, & Silva, 1998). In addition, batterers usually 
have poor self-concepts, are not very good problem 
solvers, and often have limited verbal skills. They are 
prone to extreme jealousy and fear of being abandoned 
by their partners. As a result, they monitor their part- 
ners’ activities closely and exert excessive control over 
their partners’ whereabouts and activities. They overre- 
act to signs of rejection and alternate between rage and 
desperation. 

Although research suggests that batterers have many 
characteristics in common, not all batterers share a 
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common profile. For instance, one comprehensive 
study revealed three distinct types of batterers: generally 
violent, psychopathological, and family-only (Waltz, 
Babcock, Jacobson, & Gottman, 2000). These groups 
were distinguished by the degree of violence within the 
relationship and the degree of general violence reported, 
as well as by personality characteristics. For instance, 
generally violent batterers displayed the highest levels of 
ageressive-sadistic behavior, psychopathological batter- 
ers exhibited more passive-aggressive/dependent char- 
acteristics, and family-only batterers displayed violent 
behaviors but generally did not hold violence-supportive 
beliefs and attitudes. 

Findings from this study further indicated that dif- 
ferences in life experiences accounted for some of the 
variations in each of the group’s behavior. For instance, 
when the generally violent batterers and the family-only 
batterers were compared, both groups were found to 
have experienced physical abuse as children, but signif- 
icant differences existed in the frequency and severity 
of interparental violence witnessed; the generally vio- 
lent batterers had witnessed more frequent and severe 
parental violence. These findings suggest that under- 
standing the risk factors associated with batterers may 
be quite complex. 

A number of specialized measures have been devel- 
oped to assess the likelihood that an individual will 
commit violence toward an intimate partner and to 
identify intervention strategies to reduce this risk. One 
such measure was developed in the 1990s (the Spousal 
Assault Risk Assessment Guide, or SARA; Kropp, Hart, 
Webster, & Eaves, 1994, 1999). Subsequent special- 
ized measures include the Domestic Violence Screening 
Instrument (Williams & Houghton, 2004) and the 
Ontario Domestic Assault Risk Assessment (Hilton 
et al., 2004). Using these measures helps mental health 
professionals understand the risk factors for domestic 
violence. For example, the SARA has four broad areas: 
Criminal History (e.g., past assault of family members, 
strangers or acquaintances), Psychosocial Adjustment 
(recent relationship or employment problems, sub- 
stance abuse, suicidal or homicidal thoughts, psychotic 
symptoms, and personality disorders), Spousal Assault 
History (past sexual assault/sexual jealousy/use of weap- 
ons and/or credible death threats, recent escalation in 
frequency or severity of assault, extreme minimization 
or denial of spousal assault history), and Alleged Current 
Offense Variables (severe and/or sexual assault, use of 
weapons and/or credible threats of death, and violation 
of “no contact” orders). Using a structured professional 
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judgment measure like the SARA allows a clinician to 
make a well-informed judgment about the risk of future 
domestic violence. As may be seen, this probability 
depends upon a number of considerations; generally, 
the more extensive the individuals’ history of criminal 
offending and domestic violence, the poorer their psy- 
chosocial adjustment, and the more serious the current 
alleged violence—the greater the risk of future violence 
toward an intimate partner. 


The Cycle of Violence 


Batterers are sometimes described as displaying a cycle 
of violence involving a Jekyll-and-Hyde pattern of 
emotional and behavioral instability that makes their 
victims all the more fearful of the battering they believe 
is inevitable. For example, a man may be loving and 
attentive to a woman's needs early in their relationship 
as he cultivates her affection and relies on her to satisfy 
his dependency needs; however, when disappointments 
or disagreements occur in the relationship, as they 
invariably do, a tension-building phase begins, character- 
ized by increased criticism of the partner and perhaps 
even minor physical assaults. 

This phase leads to a second stage in the cycle, an 
acute battering incident. By the time, this more seri- 
ous form of aggression occurs, the woman has become 
too dependent on the man to break off the relation- 
ship easily. He has succeeded in controlling her behav- 
ior and curtailing her contact with friends who might 
have possibly helped extract her from her plight. The 
woman also tends to believe that if only she can find 
the right way to mollify the man’s anger and reassure 
him of her faithfulness and obedience, he will change 
his behavior. 

Following a battering, a third stage (called the con- 
trite phase) occurs, in which the batterer apologizes for 
his attack, promises never to do it again, and persuades 
the woman that he is a changed man. Often this is an 
empty pledge. Indeed, sometimes the humiliation that 
the man feels over having apologized so profusely to his 
partner simply fuels more intense anger and violence, 
and the cycle repeats itself. 

How pervasive is the cycle of violence? Even though 
Walker (1979) portrays it as a significant dynamic faced 
by battered women, she identified it in only about two- 
thirds of the 400 women she studied. What the cycle 
of violence may actually be describing is an underlying 
personality disorder that typifies a certain category of 
batterer. 


According to Dutton (1995, 2000), a psychologist 
at the University of British Columbia, as many as 40% 
of batterers have the features of borderline personality 
disorder, a severe disturbance that is characterized by 
unstable moods and behavior. People with borderline 
personality disorder are drawn into intense relation- 
ships in which they are particularly unable to tolerate 
and modulate certain emotions. They are demandingly 
dependent, which causes them to feel easily slighted, 
which then leads to jealousy, rage, aggression, and sub- 
sequently, guilt. These emotional cycles repeat them- 
selves, providing the underlying motivation for the 
cycle of violence. In addition to emotional instability, 
batterers are also prone to believing the worst about 
others; for example, they are quick to attribute hos- 
tile intentions to their partners (Eckhardt, Barbour, & 
Davison, 1998). Dutton traces the origin of this per- 
sonality disorder to insecure attachments that batterers 
experienced with their parents, which later cause them 
to feel intense anger toward partners whenever things 
go awry in a relationship. 


Responses to Victims of Battering 


Although societal attitudes regarding domestic violence 
have changed, many still hold. The prevalence of many 
myths about battered women reflects the negative feel- 
ings toward crime victims described earlier in this chap- 
ter. A deep uneasiness, even hostility, exists toward some 
victims of battering (Plumm & Terrance, 2009; Russell 
& Melio, 2006; Walker, 2009). They may be seen as 
pathological “doormats” or delusional alarmists “crying 
wolf” over minor disagreements. When victims retali- 
ate against their abusers—for example, when battered 
women kill their batterers—they may receive a greater 
punishment than men who commit acts with similar 
outcomes. But the question of whether women receive 
harsher sentences than men for domestic homicide is 
actually difficult to answer because the circumstances 
may be quite different. 

Ewing (1987) surveyed the cases of 100 women 
who had killed their batterers. All were charged with 
murder, manslaughter, or some form of criminal 
homicide. Most (85) went to trial, and the major- 
ity of those who went to trial (65) were convicted. 
However, the great majority of those convicted (48) 
received prison sentences of 10 years or less. In addi- 
tion, the homicide convictions of battered women 
are apparently reversed by appellate courts at a higher 
rate than other kinds of homicide convictions, with 
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one review citing a 40% reversal rate in 239 appellate 
decisions involving battered women’s homicide con- 
victions, compared to the national average of under 
10% for appellate reversals of homicide convictions 
(Maguigan, 1991). 


Battering as a Legal Defense. Few battered women 
kill their attackers, but those who do receive a great deal 
of public scrutiny, usually in connection with their trial 
for murder. When they go to trial, battered women may 
use either insanity or self-defense as a defense. 

At one time the experience of domestic violence was 
described as leading to battered woman syndrome 
(Walker, 2009) in many cases. This particular syndrome 
was hypothesized to contain several elements: learned 
helplessness about escaping the violence; social isola- 
tion and economic dependence on the abuser; increas- 
ing fearfulness about sustaining serious harm or being 
killed in the future; diminished self-esteem, guilt, and 
shame; and hypervigilance about signs of imminent 
violence. While these remain useful descriptive aspects 
of this particular form of trauma, legal proceedings call 
for a broader framework that is better supported empir- 
ically. This could be accomplished by an evaluation 
to determine whether the victim meets the criteria for 
PTSD under DSM-5. 

How have claims of battered woman fared in 
court? Does making claims of self-defense advance 
the cause of victims who feel they are forced to retal- 
iate after years of abuse? A battered woman’s claim 
of self-defense often faces both legal hurdles and the 
skepticism of jurors (Russell & Melio, 2006; Schuller, 
McKimmie, & Janz, 2004). These obstacles might 
account for the fact that the majority of battered 
women charged with murdering their abusive partner 
are convicted. 

Historically, a claim of self-defense has applied 
to homicides in which, at the time of the killing, the 
individual reasonably believed that he or she was in 
imminent danger of death or great bodily harm from 
an attacker. The defense was usually invoked in cases 
in which a specific attack or fight put defendants in 
fear for their lives; however, the typical case in which 
a battered woman relies on a theory of self-defense to 
clear her of charges of murdering her partner is much 
different. The violence does not involve a specific epi- 
sode; rather, it is ongoing. The woman’s response may 
seem disproportionate to what a “reasonable” person 
believes was necessary; often she kills her abuser while 
he is unarmed or sleeping. 
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Some mock jury research has explored the effect of 
expert testimony in a criminal homicide case in which 
the defendant was a battered woman (Schuller et al., 
2004). Participants were more inclined to accept the 
woman’ claim of self-defense when they heard from an 
expert testifying for the defense. In addition, compared 
to the no-expert control condition, those exposed 
to expert testimony on battered woman syndrome 
believed that the defendant’s options were far more 
limited. 

But any use of battered woman syndrome in 
legal proceedings provides a good example of how 
this (as well as other) mental health syndromes and 
diagnoses must be carefully considered for their 
relevance and accuracy in court. One particular 
critique of the battered woman syndrome notes 
that (a) there is no single profile of a battered 
woman; (b) there is no single profile of the effects 
of battering; (c) the name of the syndrome itself is 
vague, without a clearly defined set of criteria to 
operationalize it; (d) battered woman syndrome 
(or any other syndrome or diagnosis) is not uniquely 
relevant to understanding domestic violence; (e) the 
relevant information needed in such cases extends 
beyond the psychological impact of battering, 
to include the dynamics of violence, the victim’s 
responses, the short- and long-term outcomes of 
these efforts, and the context of the abuse; and (f) the 
term creates an image of pathology (Dutton, 2014). 
Even a syndrome that appears directly relevant to the 
facts of certain kinds of cases, therefore, should be 
considered with healthy skepticism to avoid relying 
more than is justified on the presence of a syndrome. 

No single set of reactions or characteristics can 
describe all victims of battering. Although battered 
women share the experience of being victimized by a 
violent partner, their reaction to this aggression and 
how they cope with it takes many different forms. 
This variation has implications for developing the 
most effective types of intervention for these women. 
Rather than assuming that they need traditional ser- 
vices such as psychotherapy or couples counseling, it 
would be more effective to provide battered women 
with special advocates who would support these sur- 
vivors and help them find the resources they need 
to improve their lives. Just such an intervention has 
proved very effective in helping bring about changes 
that allowed battered women to become violence-free 
(Sullivan & Bybee, 1999). After providing battered 
women with a personal advocate who helped them 
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gain access to the resources they needed to reduce 
their risk of partner abuse, Sullivan and Bybee found 
that the women who received advocacy services were 
twice as likely, during the two-year outcome period, 
to be free of any battering than were women without 
such a service. 


The Psychology of Rape 


Historically, rape victims have often been misunder- 
stood, harassed, and neglected. For example, if a rape 
victim did not resist her attacker, people might incor- 
rectly assume that she wanted to be raped. In contrast, 
people never raise the question of whether victims 
wanted to be robbed, or struck by a hit-and-run 
driver, or have their identity stolen. Furthermore, soci- 
ety struggles over how to deal with convicted rapists. 
Is rape a sexual crime or an act of violence? Is it the 
act of a disordered mind or a result of extraordinary 
circumstances? 

Among serious crimes, rape is one of the most 
appropriate for psychological analysis (Allison & 
Wrightsman, 1993). Myths abound about the nature 
of rapists and their relationship to their victims. Rape 
is a crime in which the interaction between the crim- 
inal and his victim is crucial to addressing responsibil- 
ity and blame (Stormo, Lang, & Stritzke, 1997). Since 
the 1970s, there has been a good deal of psychological 
research directed toward understanding sexual assaults 
(Beech, Fisher, & Thornton, 2003; Ellis, 1991; Hall 
& Hirschman, 1991; Jones, Wynn, Kroeze, Dunnuck, 
& Rossman, 2004; Marshall, Fernandez, & Cortoni, 
1999). For these reasons, we devote special attention to 
the crime of rape and its victims. We focus on female 
rape victims, although the fact that men are also raped 
should not be overlooked. 


Misleading Stereotypes about Rape 


Various misleading stereotypes about rape, rapists, and 
rape victims may incorporate the inaccurate perceptions 
that victims cannot be raped against their will—or that 
reports of rape are often exaggerated or even faked. 
These mistaken perceptions contribute to creating a 
climate hostile to rape victims, often portraying them 
as willing participants in or even instigators of sexual 
encounters. In fact, these attitudes often function as 
self-serving rationalizations and excuses for blaming the 
victim. 


Rape means different things to different people, 
and these differing attitudes and perceptions affect 
behaviors toward both offenders and their victims. 
Some respondents feel more empathy toward rape vic- 
tims than others do. Empathy varies according to an 
individual’s experience as a victim (or a perpetrator); 
women with victimization experience showed greatest 
empathy with female victims, while men with per- 
petration histories showed more empathy for a male 
perpetrator in one study (Osman, 2011). Thus, the 
measurement of attitudes about rape can clarify what 
different people believe about this crime, its victims, 
and its perpetrators. 


What Accounts for Misleading Stereotypes 
about Rape? Individuals who are unsympathetic 
to victims and tolerant of rapists also tend to endorse 
some of the misleading stereotypes about rape described 
earlier. According to a study involving 598 Minnesota 
adults (Burt, 1980), there are three factors that distin- 
guish those who endorse such stereotypes about rape 
from those who do not: 


1. Adversarial sexual beliefs. This refers to the belief 
that sexual relationships are fundamentally 
exploitive—that participants in them are manip- 
ulative, unfaithful, and not to be trusted. To a 
person holding this ideology, “rape might seem 
the extreme on a continuum of exploitation, but 
not an unexpected or horrifying occurrence, or 
one justifying sympathy or support” (Burt, 1980, 
p. 218). 

2. Acceptance of interpersonal violence. This involves 
the belief that force and coercion are legitimate 
behaviors in sexual relationships, approving of 
men dominating women and overpowering pas- 
sive partners with violence and control. 

3. Sex-role stereotyping. This involves the extent to 
which an individual holds beliefs associated with 
traditional gender roles. 


It is useful to consider how well this study, which 
was conducted nearly 40 years ago, continues to 
describe individuals who are more supportive of the act 
of rape. To what extent have societal attitudes changed 
over four decades? One review of more than 70 studies 
that employed a variety of measures of attitudes 
about rape supports Burt’s conclusions (Anderson, 
Cooper, & Okamura, 1997). Those people who are 
more tolerant of rape are more likely to have tradi- 
tional beliefs about gender roles, more adversarial 
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sexual beliefs, greater needs for power and dominance, 
and heightened expressions of aggressiveness and 
anger. This appears to be true for both men and 
women, although participants in one study did dif 
fer by gender on rape myth acceptance (women were 
lower), attribution of fault to society (women were 
higher), and feelings of anger and fear in response 
to rape (women were higher) (Earnshaw, Pitpitan, & 
Chaudoir, 2011). Other reviews are also consistent 
with the importance of rape supportive attitudes in 
the specific context of campus sexual assault (Lonsway, 
Cortina, & Magley, 1998; Suarez & Gadalla, 2010). 
Rape supportive attitudes in this context include the 
acceptance of rape myths, adversarial sexual beliefs, 
and hostile attitudes toward women (Widman & 
Olson, 2013). It would appear, therefore, that such 
attitudes have been a stable risk factor as part of sex- 
ual offending over a period of decades. They can also 
explain how some people perceive those who are raped 
and those who commit rape. 


Facts about Rape 


As we have seen, mistaken beliefs about rape are related 
to general attitudes toward law and crime. Still, what 
are the facts about rape? The United States has one of 
the highest rates of forcible rape among the world’s 
industrialized countries, although there has been some 
decrease in the last decade. The FBI estimates that there 
were 79,770 forcible rapes reported to U.S. law enforce- 
ment in 2013. This figure is 6% lower than the 2010 
estimate, and considerably lower than the figures for 
2006 and 2001 as well (FBI, 2014). 

A major study of rape, published in 2000, pro- 
vided valuable data on women’s reactions to this 
crime. The National Women’s Study was organized 
and funded by several governmental agencies and 
crime victim organizations. A nationwide, stratified 
sample of 8,000 adult women and 8,005 adult men 
were interviewed over the telephone about their expe- 
riences as victims of sexual aggression. Since children 
and adolescents were excluded from the sample, the 
figures underestimate the total number of rapes, but 
they do give us an idea of the lifetime magnitude of 
the problem with adults. Among the study’s findings 
are the following: 


1. In the sample surveyed, 17.6% of all women said 
they had been the victim of rape or attempted rape 
sometime in their lifetime, and 21.6% of these 
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women reported that they were younger than 
12 years old at the time of their first rape. 

2. Among rape victims, 31.5% reported being physi- 
cally injured during their most recent rape. 


According to the National Violence Against 
Women Survey, almost 18 million women (and almost 
3 million men) in the United States have been raped. 
Women who reported being raped as minors were 
twice as likely to report being raped as adults (Tjaden 
& Thoennes, 2006). 

Women of all ages, social classes, and ethnic groups 
are vulnerable to rape. According to the 2010 National 
Criminal Victimization Survey, the high-risk age groups 
are children and adolescents for most offenses (sexual 
as well as nonsexual), as well as women ages 18-24 
for rape (National Archive of Criminal Justice Data, 
2010). According to the National Violence against 
Women Study, however, only 19% of the women and 
13% of the men who were raped after age 18 said their 
rape was reported to the police (Tjaden & Thoennes, 
2006). Several factors account for the low report rates 
(Feldman-Summers & Ashworth, 1981): Victims may 
be convinced that reporting wont help, that they would 
suffer further embarrassment as a result of reporting, 
and/or that law enforcement officers would not believe 
them. Many victims are afraid that the attacker will 
retaliate if charges are made, and these fears are some- 
times justified. According to FBI figures, only about 
half of reported rapes result in an arrest, and if a male 
suspect is charged and the female victim is a witness at a 
trial, the defense attorney may challenge her testimony 
and attack her character. 


Motivations and Characteristics 
of Rapists 


Rape involves diverse combinations of aggressive and 
sexual motivation and deviant lifestyles for different 
offenders (Barbaree & Marshall, 1991). Experts have 
developed typologies of rapists, some proposing as 
many as nine types (Prentky & Knight, 1991), others 
as few as two or three (Groth, 1979) (see Robertiello & 
Terry, 2007 for a review of typologies described over the 
last 30 years). Most typologies have emphasized four 
factors that distinguish different types of rapists: (1) the 
amount and type of aggression the rapist used; (2) when 
the level of aggression was high, whether it heightened 
sexual arousal in a sadistic manner; (3) whether the 
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offender showed evidence of psychopathy or antisocial 
personality disorder; and (4) whether the offender relied 
on deviant sexual fantasies to produce sexual arousal. 
Theories of sexual aggression combine several causal 
factors into an integrated scheme that accounts for the 
different types of rapists (Sorenson & White, 1992). 

From a somewhat different perspective, Ellis 
(1989) identified three theories of rape: the femi- 
nist theory, emphasizing rape as a pseudosexual act of 
male domination and exploitation of women (Donat 
& D’Emilio, 1992; White & Sorenson, 1992); the 
social-learning approach, suggesting that sexual aggres- 
sion is learned through observation and imitation; and 
the evolutionary theory, holding that natural selection 
favors men who use forced sexual behavior (Buss & 
Malamuth, 1996). 

These different approaches illustrate that rape can- 
not be easily explained by any one theory, and yet 
every one of these classification systems fails to cap- 
ture the full spectrum of behaviors and motivations 
that typify rapists. Some of these systems are also lim- 
ited by the fact that they are based on studies of con- 
victed rapists who have been sentenced to prison. The 
majority of those who commit rape are never impris- 
oned for their offenses; fewer than 10% of rapes 
result in convictions or prison sentences (Frazier & 
Haney, 1996). 

Box 6.3 describes allegations against Bill Cosby that 
he drugged and then sexually assaulted a number of 
women when they could not consent. How might the 
typologies discussed in this section apply to Mr. Cosby? 


Acquaintance Rape and “Date Rape” 


The 2000 National Women’s Study reported that 
only 14.6% of rapes were committed by a stranger to 
the victim; 16.4% were committed by a nonrelative 
acquaintance; 6.4% by a relative; and 64% by an inti- 
mate partner. As of 2008, the estimate for sexual assault 
committed by a “known” individual was about 70% 
(Bureau of Justice Statistics, 2011). Among women 
18-24 years old, whether enrolled in college or not, the 
percentage of sexual assaults in which the perpetrator 
knew the victim was approximately 80% (Bureau of 
Justice Statistics, 2014). 

The closer the relationship between the female vic- 
tim and the offender, in general, the greater the like- 
lihood that the police were not told about the assault. 
When the offender was a current or former husband or 


The Psychology of Rape 139 


The Case of Bill Cosby: Prominence and the eae 


Accusation of Sexual Assault 


Bill Cosby was an American icon. An early African 
American star of a television show (/ Spy), the guiding 
force and star of one of the most popular television 
shows about a family (The Cosby Show), a talented 
and durable comedian—he was simply one of the 
most admired and influential individuals in the enter- 
tainment industry. So it came as a shock to many 
when Cosby was accused of drugging and sexually 
assaulting Andrea Constand in 2004 after inviting her 
over to his home. Constand was a Temple University 
employee; Cosby received his undergraduate degree 
from Temple and served for a number of years on 
Temple’s board. 

The shock grew as a number of women with simi- 
lar stories came forward. These stories involved being 
drugged and sexually assaulted by Mr. Cosby. How 
accurate were they? Why had the women not reported 
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boyfriend, about three-fourths of all victimizations were 
not reported to police. When it was a friend or acquain- 
tance, most sexual crimes (61% of completed rapes, 
71% of attempted rapes, and 82% of sexual assaults) 
went unreported. But when the offender was a stranger, 


these encounters to the police? How is it possible that 
so many sexual victimizations had reportedly occurred 
without criminal prosecution? 

Some answers to these questions may emerge in the 
wake of a second trial following the June 2017 mistrial 
in Montgomery County, Pennsylvania. Mr. Cosby is 
criminally charged in the Constand case. Prosecutors 
and Cosby’s defense attorneys have sparred over 
whether the testimony of women other than Constand 
should be admitted at trial. One prosecutor described 
Cosby as showing a “lifetime of sexual assault on young 
women” and sought to introduce the testimony of these 
women to show a pattern of behavior. Defense attor- 
neys questioned the memories and motives of these 
possible witnesses. 

Because Cosby was a trusted and admired figure 
in American culture, and because this behavior (if 
described accurately) was so abusive and destructive, 
there has been a great deal of media coverage in this 
case. Because he is also an individual of considerable 
wealth, he can afford a vigorous defense that involves 
questioning the memories and motives of his accus- 
ers. This played out in the media over a period of 
years, and it was not clear until 2016 that these 
accusations would ever lead to criminal prosecution. 
Now that they have, the importance of the questions 
of prior behavior and possible patterns has become 
very clear. 


CRITICAL THOUGHT QUESTION 


What are the advantages and disadvantages 

of admitting evidence concerning the history 
of previous allegations of sexual assault by the 
alleged perpetrator? Of admitting previous 
allegations of sexual assault made by the alleged 


victim? 


a different pattern emerged. A total of 54% of com- 
pleted rapes, 44% of attempted rapes, and 34% of sexual 
assaults were not reported to the police—meaning that 
the majority of all forms of sexual assault were reported 
(Bureau of Justice Statistics, 2002). 
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In general, date rapes differ from sexual assaults 
by a stranger in several ways. They tend to occur on 
weekends, between 10:00 P.M. and 1:00 A.M., and they 
usually take place at the assailant’s home or apartment. 
Date rapes tend to involve situations in which both 
the attacker and the victim have been using alcohol 
or drugs but they are less likely to involve the use of 
weapons; instead, the date rapist employs verbal threats 
and physical strength. 


Consequences of Being Raped 


Rape victims suffer physical injuries, emotional pain 
and humiliation, and sometimes-severe psycholog- 
ical aftereffects. Recovery from the trauma of rape 
can be very slow, and victims often describe a sense 
that they will never be the same again. Providing 
psychological assistance to rape victims is of utmost 
importance. 

The consequences of being raped have received 
increased attention through a number of highly pub- 
licized cases in which women have come forward to 
report their experiences. As these cases have unfolded in 
the public eye, sexual aggression has become a topic of 
increased discussion among men and women. Highly 
publicized reports such as the accusations of multiple 
women that comedian and actor Bill Cosby drugged 
and sexually assaulted them (see Box 6.3) have helped 
to focus this nation’s attention on matters of sexual 
conduct and on the plight of the victims of sexual 
aggression. 

One part of this discussion has been a debate about 
whether the names of victims of sexual assault should 
be made public. The tradition in this country has been 
to protect the identity of rape victims by not using 
their names in media coverage. Still, in some cases, 
both television and online reporting break with this 
tradition and publish the name of the accuser. Defend- 
ers of this practice argue that not naming rape victims 
perpetuates the stigma of having been raped, making 
it more difficult in the long run for victims to come 
forward and confront their attackers. Critics claim 
that publishing the victim’s name invades the individ- 
ual’s privacy and perhaps adversely affects her future. 
According to the National Women’s Study, most rape 
victims prefer not to have their names published; over 
three-quarters of the respondents said they would be 
less likely to report a rape if they knew their names 
would be made public. 
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How Do Victims React to Being 
Raped? 


Rape is a form of severe trauma that can lead to the 
experience of PTSD (American Psychiatric Association, 
2013). Those with PTSD have been exposed to at least 
one serious traumatic event (actual or threatened death, 
serious injury, or sexual violence). They experience at 
least one of the following “intrusion symptoms:” 


= Recurrent, involuntary, and distressing memories of 
the traumatic event 

= Recurrent distressing dreams about the event 

= Reactions in which the individual feels or acts as if 
the event were recurring 

= Intense or prolonged psychological distress at expo- 
sure to cues that symbolize the event 

= Physiological reactions to cues that symbolize the 
event. 


Those with PTSD also experience persistent avoid- 
ance of stimuli (e.g., memories, thoughts, or feelings; 
people, places, or activities) associated with the trau- 
matic event. There are two or more of the following 
symptoms of altered mood: 


= Inability to remember an important aspect of the 
event 

= Persistent and exaggerated negative belief (e.g., 
“nobody can be trusted,” “I am bad”) 

= Persistent negative emotional state (e.g., fear, anger, 
guilt) 

= Markedly diminished interest or participation in 
significant activities 

= Feelings of detachment or estrangement from 
others 

= Persistent inability to experience positive emotions 


Finally, as evidenced by two or more of the follow- 
ing, those with PTSD show changes in arousal and 
reactivity associated with the traumatic event: 


= Irritable behavior or angry outbursts with little prov- 
ocation 

Reckless or self-destructive behavior 

Hypervigilance 

Exaggerated startle response 

Problems with concentration 

Sleep disturbance 


But not all those who are victimized by sexual 
assault develop PTSD. There is a range of responses 


in terms of severity. Although these responses may not 
combine to justify a full diagnosis of PTSD, there are 
a number of commonly experienced emotions (e.g., 
guilt, embarrassment, fear, distrust, sadness, vulnerabil- 
ity, anger, lack of control, numbness, confusion, shock) 
and symptoms (e.g., nightmares, flashbacks, depres- 
sion, concentration problems, anxiety, disturbance in 
eating and sleeping, substance use) on the part of those 
victimized by sexual assault (National Sexual Violence 
Resource Center, 2010). 

There was once an attempt to describe trauma 
symptoms experienced by rape victims in terms of 
emotional responses, disturbances in functioning, 
and changes in lifestyle (Burgess & Holstrom, 1974). 
This specific description was termed rape trauma 
syndrome. Contemporary thinking would probably 
avoid such specific classification for some of the same 
reasons that battered woman syndrome (discussed 
earlier) is problematic. We know that those who expe- 
rience multiple traumas are more likely to have vari- 
ous kinds of adverse reactions. Women who have been 
sexually assaulted in the past or who were sexually 
abused as children are two to three times more likely 
to suffer a subsequent sexual attack than women with- 
out prior sexual victimizations (Nishith, Mechanic, & 
Resick, 2000; Wasco, 2004). Although the reasons 
for the heightened risk are not clear, one possibility is 
that some women who have been victimized before are 
slower to recognize when they are at risk and there- 
fore are more likely to remain in situations where they 
are vulnerable (Wilson, Calhoun, & Bernat, 1999). 
Women with more than one sexual victimization 
across their childhood and adult years are more likely 
to report unplanned and aborted pregnancies (Wyatt, 
Guthrie, & Notgrass, 1992). 

But unless responses are in the area of sexual func- 
tioning, it is hard to know whether they were caused 
(or worsened) by the sexual assault, or by other influ- 
ences such as other nonsexual traumatic events. Some 
responses are directly related to sexual functioning, 
however, so the link is clearer. In one study, women 
(N=175) who were sexually abused in adulthood were 
more sexually dissatisfied and nonsensual than women 
with no history of sexual abuse. Additionally, women 
with a history of sexual abuse as a child or as an adult 
were less satisfied with their most recent sexual rela- 
tionship than women with no history of abuse. These 
women also tended to have a higher number of unsafe 
sexual partners (Bartoi & Kinder, 1998). Another 
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study of women who had been sexually assaulted 
(Wolf, 2009) included adult women (N=64) who 
were six months post-assault, and found that follow- 
ing a sexual assault, women commonly find them- 
selves struggling with posttraumatic stress symptoms 
and experience difficulty in coping with normal daily 
activities. Those with strongly supportive relationships 
had less severe posttraumatic stress symptoms and 
were able to function better in daily activities. Unfor- 
tunately, however, many women did not receive this 
kind of support. 

The impact of rape has been described sequen- 
tially (Ellison &Buckhout, 1981) as beginning with 
the attack and lasting a few hours or a day. During 
this acute phase, the primary needs of the victim are 
to understand what is happening, regain control over 
her life, predict what will happen next, and commu- 
nicate her feelings to someone who will listen with- 
out passing judgment. At this point, police officers 
investigating the crime can either help or hinder the 
victim, as can medical personnel. For example, a pel- 
vic examination and the collection of any semen sam- 
ples are necessary at this point because it is unlikely 
that the suspect can be prosecuted in the absence 
of such evidence. But the examination may cause a 
resurgence of the initial feelings of disruption, help- 
lessness, hostility, and violation—a reaction known 
as secondary victimization. In fact, negative expe- 
riences with legal and medical authorities have been 
shown to increase rape victims’ symptoms of PTSD 
(Campbell et al., 1999). 

Within a few hours or days of the attack, many vic- 
tims slip into a period of false recovery. Denial occurs: 
“T’m OK; everything is the same as before.” Then a 
secondary crisis occurs, in which some of the earlier 
symptoms such as phobias and disturbances in eat- 
ing and sleeping are again experienced. Because of 
increased public awareness of the needs of rape vic- 
tims, rape crisis centers have been established in many 
cities. These centers provide crisis counseling to vic- 
tims. Most follow up with at least one further inter- 
view (usually by phone), and a third of their clients 
have from two to six follow-up interviews. The crisis 
center also checks for pregnancy and sexually trans- 
mitted disease. 

Whether individuals acknowledge a previous sexual 
assault makes a difference; unacknowledged victims 
were nearly twice as likely to report having experienced 
an attempted rape during the six-month follow-up 
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period (in part because they also reported more risk fac- 
tors, such as hazardous alcohol use and continuing in 
their relationship with the assailant) (Littleton, Axsom, 
& Grills-Taquechel, 2009). 

The long-term consequences of rape are also con- 
cerning. Although specific counseling for sexual assault 
is available, there is strong evidence for the effective- 
ness of certain kinds of more general interventions for 
trauma. There are various theories regarding how PTSD 
develops, including cognitive (Ehlers & Clark, 2000), 
schema (Horowitz, 1986), and multiple representa- 
tion (Dalgleish, 2004). But one of the best-researched 
approaches to effective trauma treatment has been 
termed prolonged exposure (Foa & Kozak, 1986). In its 
current version, this approach includes in vivo exposure 
(real-life confrontation with feared stimuli, undertaken 
with low risk of harm—for example, post-assault fear 
of leaving home might be addressed with the goal of 
taking regular walks), imaginal exposure (imaging the 
feared stimuli), and processing (immediately follow- 
ing the imaginal exposure, discussing the experience 
of revisiting the trauma memory—but focusing on 
new learning and changed beliefs). There have been 
25 randomized controlled trial studies supporting the 
effectiveness of prolonged exposure in reducing trauma 
symptoms, both acute and chronic, with rapid change 
and large effects still maintained at one-year follow-up 
(McLean & Foa, 2011). An optimal treatment strategy, 
therefore, might involve both counseling on the sexual 
assault itself and prolonged exposure to treat the trauma 
symptoms. 

Providing social support is another helpful 
intervention. The therapeutic power of social support 
may derive in part from the fact that women, 
in particular, tend to react to stress by seeking 
opportunities for attachment and caregiving—or what 
psychologist Shelley Taylor has termed the tend-and- 
befriend response (Taylor et al., 2000). (Men, on the 
other hand, are more likely to respond to stress with 
the well-known “fight-or-flight” strategy.) Therefore, 
it might be especially useful to female crime victims 
to have ample opportunities for social support so that 
their preference to be with others in times of need can 


be fully addressed. 


Rape Trauma in Court. Psychologists, along with 
psychiatrists and other physicians, testify as expert wit- 
nesses in rape trials, especially about the nature and 
consequences of rape trauma (Melton et al., 2007). 
This testimony is best-supported when presented as an 
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example of PTSD if the individual meets PTSD cri- 
teria, similar to that experienced by veterans of com- 
bat, survivors of natural disasters, and victims of other 
violent crimes. The expert can be of special use to the 
prosecution in those trials in which the defendant 
admits that sexual intercourse took place but claims 
that the woman was a willing participant; evidence of 
rape trauma can be consistent with the complainant’s 
version of the facts. In addition, jurors are often not 
familiar with the reactions that rape victims frequently 
experience (Borgida & Brekke, 1985), so psychological 
experts can educate the jury. Courts around the coun- 
try are divided, however, on the admissibility of such 
testimony, and the resulting controversy has generated 
considerable debate. 

The main argument against admitting expert tes- 
timony on a disorder as specific as rape trauma syn- 
drome is as follows: The psychological responses of 
rape victims are not unique to rape and are not uni- 
form, so it is impossible to say with certainty that a 
woman exhibiting any given set of responses has been 
raped. Therefore, a psychologist should not be allowed 
to testify that a woman is suffering from rape trauma 
syndrome because to do so is tantamount to telling the 
jury that she has been raped, which should remain a 
matter for the jury to decide. Many courts also reject 
expert testimony on rape trauma syndrome on the 
ground that the reliability of the syndrome has not 
been established. 


Preventing Rape 


As we learn more about the frequency and conse- 
quences of rape, a primary goal of concerned citizens, 
law enforcement officials, and social scientists has 
been to develop effective interventions for prevent- 
ing rape. Three basic strategies have been emphasized: 
(1) training potential victims how best to protect 
themselves against rape, (2) designing effective treat- 
ment for offenders so that they do not repeat their 
crimes, and (3) emphasizing the collective responsi- 
bility of both men and women to communicate more 
openly, seek affirmative consent for sexual behavior, 
identify high risk situations, and intervene to deter 
behavior that might be sexually coercive. We observe 
that the third strategy is increasingly advocated on 
contemporary college campuses, where the first strat- 
egy is perceived as unfairly making women (more 
often victimized by sexual assault) responsible for 
their safety, and using the second strategy is generally 
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Kelley, 1985) found that women who 
did not resist a rape attack were twice 
as likely to suffer a completed rape as 
women who tried to protect them- 
selves. But though fighting back was 
mote likely to result in rape avoidance, 
it was also associated with increased 
physical injury when a weapon was 
present. Screaming and fleeing when 
confronted with a weapon was associ- 
ated with less severe sexual abuse than 
were pleading, crying, or reasoning. 

As we have already seen, national 
surveys suggest that the majority of 
college women who have been sexually 
assaulted were acquainted with their 
assailants before the assault. Research 
has also uncovered several risk factors 
associated with sexual assault, includ- 
ing using alcohol and drugs. Several 
colleges and universities have incor- 
porated this information about risk 
factors into rape prevention programs 
aimed at changing attitudes about 
sexuality, challenging rape myths and 
sex-role stereotypes, and improving 
women’s coping responses in poten- 
tially dangerous situations. 
mo In the typical rape prevention pro- 
US gram, participants discuss several 
facts and myths about rape, recognize 
the risks associated with heavy use of 


It's On Us, a public service campaign, aims to reduce sexual violence against 


women on college campuses. 


not indicated because of the small number of college 
students who have previously been convicted of sexual 
assault. Each will be discussed. 


Training Potential Victims to Reduce the Risk 
of Rape. If a woman finds herself in a situation 
in which a man begins to sexually assault her, what 
should she do? Should she scream? Should she fight 
back? Should she try to reason with him? Or should 
she submit to the attack, especially if the assailant has 
a weapon? There is no uniformly correct response, 
just as there is no one type of rapist. However, on 
the issue of passive compliance, a Justice Department 
survey of over a million attacks (quoted in Meddis & 


alcohol, practice resisting pressure for 
unwanted sexual activity, and role- 
play other strategies for protecting 
themselves. The programs try to help 
women change behaviors and to dispel the notion 
that victims cause sexual assault. They also strive to 
minimize the blaming of women that can occur fol- 
lowing sexual victimization. One study (Orchowski, 
Gidycz, & Raffle, 2008) investigated the impact of a 
sexual assault risk reduction program with a self-de- 
fense component for 300 college women. Using a 
placebo-control group, the study indicated that this 
program was effective in increasing levels of self-pro- 
tective behaviors, self-efficacy in resisting against 
potential attackers, and use of assertive sexual commu- 
nication over a four-month period, as well as reduc- 
ing the incidence of rape among participants over the 
two-month follow-up. Another study of 500 college 
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women who received a comparable sexual assault risk- 
reduction program also found an increase in 
self-protective behavior displayed by program partic- 
ipants during the six months following completion. 
In this study, however, there were no significant dif- 
ferences between participants and controls in rates of 
sexual victimization, assertive communication, or feel- 
ings of self-efficacy (Gidycz, Rich, Orchowski, King, & 
Miller, 2006). 


Designing Effective Treatments for Individ- 
uals Who Rape. Society is rightfully concerned 
about the likelihood of sex offenders repeating their 
crimes. In some states, men convicted of sex crimes are 
required to complete a sex-offender treatment program 
before being considered for parole. In such programs, 
the offender must acknowledge responsibility for his 
actions and participate in special treatment programs 
(Glamser, 1997). 

The treatment of rapists can involve psychological, 
physical, and medical procedures; in many treatment 
programs, different interventions are often combined. 
In programs outside the United States, neurosurgery 
and surgical castration have been used, but their effec- 
tiveness is unclear. Because of the ethical controversies 
that surround these procedures, few experts advocate 
their use in the United States (Marshall, Jones, Ward, 
Johnston, & Barbaree, 1991). 

In the United States, it is not uncommon for antian- 
drogen drugs to be prescribed to sex offenders in 
order to reduce their sex drive, a procedure sometimes 
referred to as chemical castration. The most com- 
mon treatment involves giving offenders a synthetic 
female hormone, MPA, which has the trade name of 
Depo-Provera. MPA decreases the level of testosterone 
in the body, thereby decreasing sexual arousal in most 
men; however, the drug has also been associated with a 
number of negative side effects, including weight gain, 
hair loss, feminization of the body, and gall bladder 
problems. 

Anti-androgen treatments have problems other 
than negative side effects. The rate of men dropping 
out of such treatment prematurely is very high, and 
failure to complete treatment is one of the strongest 
predictors of recidivism for sex offenders (Larochelle, 
Diguer, Laverdiere, & Greenman, 2011). In addi- 
tion, the treatment does not always reduce sexual 
arousal and sexual offenses. In some men, arousal is 
not dependent on their level of testosterone, so the 
drugs have little effect on their sexual behavior. This is 
related to the fact that rape is often an act of violence, 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


not of inappropriate sexual arousal; consequently, 
drugs aimed at reducing sexual desire may be point- 
ing at the wrong target. Even if the drugs inhibit sex- 
ual appetites, they may not control violent behavior. 
Hence, they would not meaningfully control these 
offenders. 

Another major approach to treating aggressive 
sexual offenders involves combining several behav- 
ior therapy techniques into an integrated treatment 
package designed to increase offenders’ self-control, 
improve their social skills, modify their sexual pref- 
erences, and teach them how to prevent relapses of 
their offenses. These programs are usually situated in 
prisons, but they have also been implemented in the 
community. 

These integrated programs employ a wide range 
of treatment techniques. Sex education and training 
in social skills are common ingredients because of the 
widespread belief that sex offenders are often socially 
incompetent. Biofeedback and aversive conditioning 
are often used to decrease inappropriate sexual arousal 
and replace it with arousal to nonaggressive sexual cues. 
Existing programs appear to be able to produce short- 
term decreases in recidivism, but long-term improve- 
ments have been difficult to achieve. As a result, relapse 
prevention techniques (which have proved useful in the 
treatment of drug addictions and cigarette smoking) 
are incorporated into many programs. Programs with a 
cognitive-behavioral orientation have shown effective- 
ness in reducing subsequent sexual offending against 
children (Beggs & Grace, 2011). 


Emphasizing Collective Responsibility for 
Preventing Sexual Assault. The third major strat- 
egy for preventing sexual assault has been implemented 
primarily on college campuses over the last decade. In 
certain respects, this strategy may be seen as an exten- 
sion of changing views on sexual assault. There is far 
less tolerance for sexual misconduct generally, as we dis- 
cuss in the next section. Consent is no longer assumed 
from the absence of “no”—many colleges have imple- 
mented policies requiring clear consent by both parties 
at each stage of a sexual encounter. Making women 
(who are more likely to be victimized by sexual assault 
on a college campuses) primarily responsible for their 
own safety, it has been suggested, is not only ineffective 
but insulting. 

Certainly there are some major challenges to devel- 
oping university policies that minimize the risk of sex- 
ual assault while respecting the privacy of those involved 
in sexual behavior. For example: 


a Investigating sexual assault would typically fall 
under the jurisdiction of local police, with defen- 
dants prosecuted within the criminal justice system. 
But many universities have taken on the responsi- 
bility of investigating and adjudicating reports of 
sexual misconduct—meaning that campus police, 
offices of student life, and committees that may be 
composed of faculty members and administrators 
are tasked with doing what seasoned police investi- 
gators and prosecutors do in the criminal justice sys- 
tem. Such university officials have far less experience 
in these areas. 

= Many college undergraduates are between the ages 
of 18 and 22, legally adults but often dependent on 
their families for financial support. Students who are 
accused of sexual assault may contact their families; 
parents, in turn, contact college leaders, who feel 
pressure to support those reportedly victimized and 
be fair to those who are accused. 

= Younger college students who are experiencing less 
supervision having left home, have easier access to 
drugs and alcohol, and are actively exploring their 
own sexuality may become involved in situations in 
which they consent to sex but later regret it, other 
situations in which they are uncertain (and subse- 
quently believe they did not consent to sex), and yet 
others in which they clearly did not consent (e.g., 
they were coerced) or could not consent (e.g., they 
were unconscious). 


Some of these are complex, while others seem 
straightforward. (Unconscious or extremely inebriated 
individuals obviously cannot give consent.) How have 
universities, using this “collective responsibility” strat- 
egy, attempted to minimize the risk of sexual assault 
while respecting the privacy of their students? 

In a large study of campus sexual assault funded 
by the National Institute of Justice, several inves- 
tigators (e.g., Krebs, Lindquist, Warner, Fisher, & 
Martin, 2007) conducted the Campus Sexual Assault 
(CSA) Study, which gathered data on different kinds 
of sexual assault experienced by university students, 
with the primary goal of informing the development 
of intervention strategies. Investigators surveyed over 
6,800 undergraduate students (5,466 women and 
1,375 men). They reported that 13.7% of undergrad- 
uate women had experienced at least one completed 
sexual assault since entering college, with 4.7% the 
victims of physically forced sexual assault, 7.8% sex- 
ually assaulted when they were incapacitated after vol- 
untarily consuming drugs and/or alcohol, and 0.6% 
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sexually assaulted when they were incapacitated after 
having been given a drug without their knowledge. 
Self-reported rates of sexual assault victimization and 
perpetration among males were very low. There were 
several implications of this study for the “collective 
responsibility” strategy. The first involves the role of 
voluntarily consumed drugs or alcohol, which were 
implicated in the majority of the reported sexual 
assault. Considering this, it should be the respon- 
sibility of the entire college community—men and 
women; students, administrators, and faculty—to 
strive to ensure that alcohol is used responsibly, that 
individuals do not drink to the point of disabling 
intoxication, and that there are multiple mechanisms 
for intervening should this occur (e.g., the person is 
accompanied home by friends, escorted by campus 
police). Second, the low rate of endorsement of any 
kind of sexual assault by men may indicate that some 
men view sexual behavior differently—and might 
be more likely to assume that the absence of protest, 
even from an individual who was very intoxicated or 
unconscious—would nonetheless serve as agreement 
to have sex. If this is true, then education programs 
focusing on the importance of affirmative consent, 
the influences that can preclude it, and the potential 
consequences for assuming consent when it has not 
been given should be part of student orientations, 
websites that are important to read, and public service 
messages. 

The U.S. Congress passed the Campus Sexual 
Violence Elimination Act (“Campus SaVE Act”) in 
2013. This legislation is intended to address the needs 
of victims of sexual assault on university campuses 
by mandating certain protections for students (e.g., 
increased reporting of crime statistics). Universities are 
required to create a plan to prevent sexual violence, 
to detail the procedures taken after a sexual assault is 
reported, and to inform reported victims of their rights 
and resources (Schroeder, 2014). Hopefully the com- 
bination of changing values, relevant law, and campus 
action under the collective responsibility strategy will 
substantially reduce the rate of campus sexual assault in 
the coming years. 


Sexual Harassment 


Even though sexual harassment has been a significant 
problem in educational and work environments for 
many years, the term itself was not coined until 1974. 
At that time, a group of women at Cornell University, 
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after becoming aware that several of their female col- 
leagues had been forced to quit because of unwanted 
advances from their supervisors, began to speak out 
against such harassment (Brownmiller & Alexander, 
1992). Also in the early 1970s, the U.S. Equal Employ- 
ment Opportunity Commission (EEOC) emerged 
as a major tool for redressing sexual harassment by 
employers. 


Defining Sexual Harassment 


U.S. federal law defines harassment as follows: Unwel- 
come sexual advances, requests for sexual favors, and 
other verbal or physical conduct of a sexual nature con- 
stitute sexual harassment when (1) submission to such 
conduct is made either explicitly or implicitly a term or 
condition of an individual’s employment, (2) submis- 
sion to or rejection of such conduct by an individual 
is used as the basis for employment decisions affecting 
such individual, or (3) such conduct has the purpose or 
effect of unreasonably interfering with an individual’s 
work performance or creating an intimidating, hostile, 
or offensive working environment (16 Code of Federal 
Regulations Section 1604.11). 

Some of the studies described in this section use the 
term sexual harassment to mean unwanted sexual atten- 
tion. But sexual harassment also has a specific meaning 
under the law, as we see in the previous paragraph. Title VII 
of the Civil Rights Act of 1964 prohibits discrimination 
in the workplace because of a person’s gender. It there- 
fore provides the legal basis for banning sexual harass- 
ment, although there is continued confusion about the 
nature of sexual harassment. Such questions can be 
clearly answered with the kind of workplace harassment 
training described by the U. $. EEOC (2016). 

In educational settings, sexual harassment is sub- 
ject to Title IX of the Education Amendments of 1972 
(Title IX) regarding sexual harassment. Revised guidance 
issued by the U.S. Department of Education (2001) 
reaffirms that a school should recognize and effectively 
respond to sexual harassment of students as a condition 
of receiving federal financial assistance. This is based 
on the legal authority indicating that sexual harassment 
of students can be a form of sex discrimination under 
Title IX. The U.S. Supreme Court has held (in Gebser 
v. Lago Vista Independent School District, 1998) that an 
educational institution in which an instructor sexually 
harasses a student may be liable for monetary damages, 
and further (in Davis v. Monroe County Board of Educa- 
tion, 1999) that such monetary damages may apply if one 
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student sexually harasses another student. The liability 
set forth in the Gebser and Davis decisions is limited to 
private action for monetary damages. However, Gebser 
also gives federal agencies like the Department of Edu- 
cation the authority to enforce Title [IX even when such 
monetary damages would not be justified. 

There are certain differences between men and 
women in how sexual harassment is perceived. For 
instance, according to a meta-analysis on this topic 
(Rotundo, Nguyen, & Sackett, 2001), the female—male 
difference was larger for behaviors that involve hostile 
work environment harassment, derogatory attitudes 
toward women, dating pressure, or physical sexual 
contact (areas in which there were gender differences 
about what constitutes harassment) than sexual prop- 
ositions or sexual coercion (topics upon which both 
men and women seem to agree as they relate to sexual 
harassment). 

One problem with the federal definition of sexual 
harassment is that it leaves key terms such as unwelcome 
and unreasonably interfering open to varying interpreta- 
tions. When men and women differ in their evaluations 
of potentially harassing interactions, women are more 
likely than men to classify a specific act as harassment 
(Rotundo et al., 2001). Who, then, determines when 
an act is harassing—the alleged victim, the alleged per- 
petrator, or an outside, “neutral” observer? 

A large-scale survey of men and women serving in 
the U.S. military (1,764 men; 4,540 women; Settles, 
Buchanan, Yap, & Harrell, 2014) addressed the issues 
of perpetrator characteristics (sex and rank) and out- 
comes (psychological distress, role limitations, and 
work satisfaction). Results indicated that whether 
women who were harassed found this conduct dis- 
tressing depended upon whether it was frighten- 
ing—but men who were harassed found it distressing 
regardless of whether it was frightening. Having a 
perpetrator who was male or higher status was more 
likely to make the behavior frightening to women. 
But the relationship between frightening appraisals 
and more psychological distress, more role limitations, 
and less work satisfaction was stronger for men than 
women. The investigators considered these results in 
terms of sexual harassment as a form of dominance, 
concluding that serious and more frightening harass- 
ment was distressing to both genders—but less seri- 
ous harassment was more frightening and otherwise 
consequential to men. This is consistent with the 
results of an earlier meta-analysis (Blumenthal, 1998), 
reporting that both men and women were mote likely 


to perceive behavior directed by someone of higher 
status at someone of equal or lesser rank in the work- 
place as harassment than if such behavior occurred 
between peers. 

When psychologists study the way individuals 
define sexual harassment, they usually do this by pre- 
senting participants with a set of facts and asking them 
whether they believe those facts indicate that sexual 
harassment occurred. In some studies, the subjects 
read a summary of the facts; in others they watch or 
listen to a taped description of the events. For exam- 
ple, Wiener and his colleagues conducted a complex 
experiment that simultaneously assessed the impact of 
observers’ gender and sexist attitudes on perceptions 
of allegedly harassing behavior in two workplace sit- 
uations (Wiener, Hurt, Russell, Mannen, & Gasper, 
1997). They classified participants as being either high 
or low in hostile sexism and benevolent sexism. Hostile 
sexism involves antipathy toward women, reflecting a 
belief that males are superior to women and should be 
dominant over them. Benevolent sexism is an attitude 
of protection toward women; it reflects a belief that as 
the “weaker sex,” women need to be shielded from the 
world’s harshness. 

In addition to finding that females were more likely 
than males to find that sexual harassment had occurred 
in these two situations, Wiener et al. (1997) examined 
the impact of participants’ attitudes on their percep- 
tions of sexual harassment. They predicted that those 
high in hostile sexism would be less inclined to con- 
clude that sexual harassment had occurred. The results 
supported their prediction. Participants high in hostile 
sexism were less likely than those who scored low on 
this dimension to find that the defendant’s behavior 
constituted sexual harassment. 

The courts, following federal guidelines, have recog- 
nized two types of sexual harassment. The guid pro quo 
type involves sexual demands that are made in exchange 
for employment benefits; it is essentially sexual coer- 
cion. Quid pro quo harassment is seen in an implicit 
or explicit bargain in which the harasser promises a 
reward or threatens punishment, depending on the vic- 
tim’s response (Hotelling, 1991). When a teacher says 
to a student, “Sleep with me or you fail this course,” it 
qualifies as guid pro quo sexual harassment (McCandless 
& Sullivan, 1991). 

The second, more common type of harassment, 
usually referred to as hostile workplace harassment, 
involves demeaning comments, acts of touching or 
attempted intimacy, or the display of provocative 
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photographs or artwork. Under Title VU, it is illegal for 
employers to create or tolerate “an intimidating, hostile, 
or offensive working environment.” In the 1986 case of 
Meritor Savings Bank v. Vinson, the U.S. Supreme Court 
recognized for the first time that sexual harassment cre- 
ating a hostile work environment violates Title VII. 
Although evidence of repeated offensive behavior or 
behavior of a severe nature is usually required for the 
plaintiff to prevail, the effects of such harassment need 
not “seriously affect [an employee’s] psychological well 
being” or lead the plaintiff to “suffer injury” to constitute 
hostile workplace harassment (Harris v. Forklift Systems, 
Inc., 1993; see Box 6.4). 


Prevalence Rates 


Several cases involving sensational charges of sexual 
harassment have received widespread attention and 
focused awareness on the problem of sexual harass- 
ment. A well-known case involved the four-year legal 
battle in which Paula Jones, a former Arkansas state 
employee, charged that then-governor Bill Clinton 
pressured her to perform oral sex in a Little Rock hotel 
room. Although he admitted no wrongdoing and 
refused to apologize to Jones, President Clinton even- 
tually paid her $850,000 to drop the lawsuit. The con- 
sequences of the case went well beyond this, however, 
in that Clinton’s apparently deceitful testimony in the 
Paula Jones case was a primary impetus for his eventual 
impeachment. 

Talk show host Bill OReilly was accused of subject- 
ing the former producer of his television show, Andrea 
Mackris, to “unwanted sexual conduct” and “a hostile 
work environment” by detailing his sexual fantasies 
during multiple phone calls (Spilbor, 2004). About two 
weeks after the suit was filed and without acknowledg- 
ing culpability, O’Reilly agreed to pay Mackris approx- 
imately $2 million to settle the case (Kurtz, 2004). In 
April 2017, O’Reilly was dismissed from his position at 
Fox after a New York Times article reported that Fox had 
paid over $13 million to settle cases with other women 
employed by Fox who had also accused him of sexual 
harassment. In a similar vein, former Fox talk show 
host Gretchen Carlson filed suit against Roger Ailes, 
the head of Fox News, claiming that her June 2016 fir- 
ing came after Mr. Ailes reduced her role on shows and 
paid her less because she refused a sexual relationship or 
sexual banter with him. Mr. Ailes subsequently resigned 


from Fox News, followed less than a year later by 
Mr. O'Reilly. 
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. | Boxe. 
The Case of Teresa Harris: Sexual Harassment 


on the Job 


Teresa Harris was the rentals manager at Forklift Sys- 
tems in Nashville. Her boss (the company president) 
made a number of suggestive and demeaning com- 
ments to her. At first she tried to ignore him, and then 
she confronted him. He promised to stop, but a month 
later, in public, he asked whether she had slept with a 
client to get his account. This was the last straw; after 
working there for two years, Harris quit. She sought 
relief from the EEOC and the courts, claiming that 
her boss’s behavior had created a hostile workplace. She 
asked for back wages as part of the litigation. 

When she did not receive satisfaction from the lower 
courts, she brought her appeal to the U.S. Supreme 
Court, which agreed to hear the case because different 
circuit courts had been inconsistent in their decisions 
in such cases. Some courts had adopted a subjective 
approach, focusing on the impact of the alleged harass- 
ment on the plaintiff. Others, taking a more objec- 
tive approach, had asked whether a reasonable person 
would have found the environment abusive. Another 
question involved the degree of impact. Was it suffi- 
cient that the environment interfered with the com- 
plainant’s work performance, or was it necessary for 
“psychological injury” to have occurred? Sexual harass- 
ment can produce psychological damage—but should 
plaintiffs be forced to prove that they were psychologi- 
cally harmed in order to persuade a jury that the sexual 
harassment has occurred? 

The unanimous decision of the Court, announced 
by Justice Sandra Day O’Connor, was in favor of 


How frequent is sexual harassment? Research has 
suggested that 50% of women will experience some 
form of sexual harassment in the workplace over the 
course of their working careers (Ilies, Hauserman, 
Schwochau, & Stibal, 2003) and 15% of men will also 
experience some form of workplace sexual harassment 
(U.S. Merit Systems Protection Board, 2016). In work- 
place environments that are predominantly male, the 
rates of such harassment have been estimated to be even 
higher, ranging from two-thirds or more of women 
and one-third of men (Antecol & Cobb-Clark, 2001; 
Department of Defense, 2004; Department of Defense 
Inspector General, 2005; Hansen, 2004). 
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Harris and held that it was not necessary for plaintiffs 
to prove that they had suffered psychological injuries. 
The Supreme Court decision listed several criteria by 
which to decide whether an action constitutes sexual 
harassment, including the frequency and severity of the 
behavior, whether the behavior was physically threaten- 
ing or humiliating, and whether it would unreasonably 
interfere with an employee’s work performance. 

Prior to this decision there was controversy about 
whether to assess potentially harassing behavior from 
the perspective of a “reasonable man,” “reasonable 
person,” or “reasonable victim” (Gutek & O’Connor, 
1995; Wiener & Gutek, 1999). Justice O’Connor’s 
opinion suggested that if conduct was not sufficiently 
severe and pervasive that it created an “objectively 
hostile” work environment as defined by a reason- 
able person, then it was not sexual harassment. The 
Court’s decision reflected an intermediate position; 
harassment was no longer defined solely by the indi- 
vidual doing the harassing, or the individual who was 
receiving it. 


CRITICAL THOUGHT QUESTION 


If you had been Justice O’Connor trying to deter- 
mine whether a workplace environment was 
“objectively hostile,” would you have selected the 


” 


perspective of “a reasonable man,” “a reasonable 


victim,” or “a reasonable person”? 


A large meta-analysis (Ilies, Hauserman, Schwochau, 
& Stibal, 2003) used 86,000 respondents from 
55 samples to estimate that 58% of women report hay- 
ing experienced potentially harassing behavior, and 24% 
report having experienced sexual harassment at work. A 
survey of 480 nursing students and faculty found that 
women were more likely than men to experience mild 
or moderate forms of sexual harassment (e.g., teasing, 
attempts to initiate romantic relationships). How- 
ever, men were more likely to experience severe types 
of sexual harassment (e.g., intimate touch, forcing the 
respondent to touch someone else in an intimate way) 


(Bronner, Peretz, & Ehrenfeld, 2003). 
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likelihood of leaving the job (Cogin 
& Fish, 2009; Langhout et al., 2005; 
Lapierre, Spector, & Leck, 2005). 

Leadership and Accountability Are Criti- 
cal. Workplace culture has the most influ- 
ence on whether harassment is frequent 
or minimal. Such leadership includes 
providing effective harassment prevention 
and a workplace environment in which 
harassment is not tolerated. 

Training Must Change. Much train- 
ing over the last three decades has been 
delivered with the goal of avoiding legal 
liability. Effective training must be part of 


llya S. Savenok/Getty Images Entertainment/Getty Images 


Andrea Mackris accused Bill O'Reilly of sexual harassment; 
Talk show host Bill O'Reilly. 


A recent broad survey of workplace harassment 
conducted by the U.S. Equal Employment Opportu- 
nity Commission (2016) yielded a number of relevant 
conclusions about the current status of this form of 
harassment: 

Workplace Harassment Remains a Persistent Problem. 
Almost one-third of the approximately 90,000 charges 
received by EEOC in 2015 included an allegation of 
workplace harassment. 

Workplace Harassment Too Often Goes Unreported. 
Common workplace-based responses by those who 
experience sex-based harassment are to avoid the 
harasser, deny or downplay the gravity of the situation, 
or attempt to ignore, forget, or endure the behavior. 
About three-fourths of those who experienced harass- 
ment never discussed it formally with anyone at work, 
citing fear of having their report disbelieved, their claim 
not acted upon, being blamed, or being the victim of 
social or professional retaliation. 

There Is a Compelling Business Case for Stopping and 
Preventing Harassment. In 2015, the EEOC by itself 
recovered $164.5 million for workers alleging harass- 
ment. Those who experience workplace harassment can 
suffer mental, physical, and economic harm. The envi- 
ronment created by this behavior can also affect other 
workers, and decrease productivity, increase turnover, 
and harm reputations. Outcomes of such harassment 
include difficulties such as anxiety, depression, and post- 
traumatic stress symptoms (Willness, Steel, 8¢ Lee, 2007) 
that may persist beyond a year after the occurrence of the 
harassment (Munson et al., 2000). It may have negative 
consequences in the workplace: less commitment to and 
satisfaction with work, poorer productivity, and greater 


a broader culture that does not condone 

harassment, should be tailored to specific 

work staff and environment, and should 

include middle managers and immediate 
supervisors. Promising modified training approaches 
include “bystander intervention training” and “work- 
place civility training.” 

It’s on Us. Workplace harassment may be reduced 
through this kind of campaign, which was originally 
devised to reduce sexual violence in campus settings. It 
incorporates the idea that students, faculty, and cam- 
pus staff should all be part of the training and the cam- 
paign, distributing the responsibility far beyond those 
who are the immediate victims of sexual violence or 
harassment. This kind of campaign, consistent with the 
“collective responsibility” strategy described in the last 
section, has yet to be implemented with respect to sex- 
ual harassment in the workplace, but shows consider- 
able promise. 


Applying Psychological Knowledge 
to Detecting Harassment 


Psychological approaches contribute to our understand- 
ing of sexual harassment in two other ways. First, some 
psychologists have attempted to predict when sexual 
harassment will occur. Other psychologists have tried 
to determine the likelihood of a favorable outcome in 
litigation when a person who alleges sexual harassment 
files a complaint. We consider these issues next. 

When and in what environments is sexual harass- 
ment more likely to occur? Pryor, Giedd, and Williams 
(1995) proposed that certain individuals are inclined 
toward behavior that would be sexual harassment and 
that the norms in specific organizations function to 
encourage the expression of harassment. For example, 
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a workplace that permits its employees to display highly 
sexualized material in their work areas may encourage 
harassment on the part of a worker who, in another 
environment, would not exhibit such behavior. Simi- 
larly, a company that provides sexually oriented enter- 
tainment at office parties or has work-related parties 
that exclude one gender is expressing a norm that gives 
tacit approval to at least some forms of harassment. 

One study (Begany & Milburn, 2002) suggested 
that authoritarian personality characteristics (such as 
a belief in obeying authority above all else) predicted 
men’s self-reported likelihood of engaging in sexual 
harassment; men who reported higher levels of author- 
itarian characteristics are more likely to engage in sex- 
ual harassment. Other personality characteristics have 
also been associated with a greater propensity for sexual 
harassment, including more traditional beliefs about 
women’s roles, more negative attitudes toward women, 
and less concern with social desirability (Driscoll, Kelly, 
& Henderson, 1998). Men who are higher in hostility, 
particularly toward women, are more likely to engage in 
workplace sexual harassment under conditions of per- 
ceived unfairness on the job (Krings & Facchin, 2009). 

To determine trends in workplace harassment claims 
upheld by the Equal Employment Opportunity Com- 
mission, a study of such claims from 1992 to 2006 
was conducted (Cunningham & Benavides-Espinoza, 
2008). Results show a sharp increase during the 1990s, 
followed by a decline in the 2000s. This observed trend 
followed the political climate, with more progressive 
social policies in the 1990s and a more conservative 
agenda in the 2000s. Particular claims were most likely 
to succeed when the alleged harassing behaviors were 
serious, the complainant had supporting witnesses, and 
the complainant had notified management prior to 
filing formal charges (Terpstra & Baker, 1988). These 
findings were consistent with a subsequent analysis of 
133 court decisions between 1974 and 1989 (Terpstra 
& Baker, 1992). In addition to the three criteria distin- 
guishing successful claims found in their prior (1988) 
study, they also noted that supporting documentation 
and management’s failure to act following notification 
were important. 


Offenders’ Experience as Victims 
of Crime, Violence, and Trauma 


When offenders are also victims, or report that they are 
victims, of crime, violence, or other kinds of trauma, then 
society's reaction becomes even more complex—and 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


decisions made by the legal system become even more 
controversial. Considering the association between 
victimization and offending using a measure of youth 
lifestyles, one study found a positive association 
between violent and nonviolent offending, and being 
a victim of violent and nonviolent crime (Deadman & 
MacDonald, 2004). Consistent with this, other inves- 
tigators (e.g., Abram et al., 2004) have reviewed the 
relationship of various kinds of trauma (perceived 
impending harm to self or a family member, physical 
assault, sexual assault, threat with a weapon, serious 
accident, natural disaster, exposure to violence, and 
exposure to dead bodies) and offending in justice- 
involved youth. More than half of the youth (total 
sample = 898 arrested and newly detained adolescents) 
had experienced six or more such traumatic events, and 
over 90% had at been exposed to at least one. Findings 
using data from the National Child Traumatic Stress 
Network Core Data Set (Dierkhising et al., 2013) 
indicated that justice system-involved youth referred 
for trauma-focused treatment (N=658) experienced an 
average of about five different kinds of trauma, includ- 
ing loss and bereavement (61.2%), impaired caregiver 
(51.7%), domestic violence (51.6%), abuse or mal- 
treatment (emotional: 49.4%; physical: 38.6%), and 
community violence (34%). Such findings led one 
recent scholar to conclude that there is clearly a rela- 
tionship between trauma exposure and juvenile justice 
system involvement—although it may be a complex 
one (Zelechoski, 2016). 

Consider the cases of Lyle and Erik Menendez, and 
Susan Polk. What do these trials have in common? In 
each case, the defendant or defendants, charged with 
serious crimes, claimed the role of victim and argued 
that they were retaliating against an unwanted act or 
trying to prevent a feared attack. At their trials, the 
Menendez brothers described episodes of physical and 
sexual abuse from their father, with their mother as a 
passive accomplice; fearing the worst, they said, they 
decided to kill their parents first. Susan Polk, charged 
with the murder of her 70-year-old wealthy husband, 
Frank (Felix) Polk, a prominent Berkeley psychologist, 
claimed that she had long been controlled, abused, and 
battered by her husband, and acted in self-defense when 
he flew into a rage and attacked her. 

How did the juries react to these defenses? Jurors’ 
reactions in the Menendez brothers’ trials were com- 
plicated. In the first trials, the jurors could not agree, 
producing a hung jury. The jurors agreed that each 
brother was guilty of a crime, but they could not agree 
on whether each should be convicted of murder or 


manslaughter (Thornton, 1995). With each jury dead- 
locked over the appropriate charge for conviction, the 
result was a mistrial. At the second trial, both broth- 
ers were found guilty of murder and sentenced to life 
in prison. Susan Polk was convicted of second-degree 
murder, despite testimony that she suffered from PTSD 
as a battered woman. 

In cases like those of Polk and the Menendez 
brothers, in which a defendant claims to be a victim, 
critics are concerned that jurors will be tempted to 
accept what has been called the abuse excuse—“the 
legal tactic by which criminal defendants claim a 


Summary 


1. What is the frequency of crime victimization? 
According to the National Crime Victimization 
Survey, it is estimated that in 2015 approximately 
10 million households experienced at least one 
property crime, and 2.7 million individuals were 
victimized by crimes of violence. The overall rate 
of violent victimization has decreased substan- 
tially between 1993 and 2015, from a rate of 
over 75 per 1,000 to under 25 per 1,000 citizens 
(most of this decrease occurred between 1993 
and 2000). 


2. What types of research have psychologists con- 
ducted on victimization? Four areas of vic- 
timization have received special attention from 
psychologists: adverse childhood experience; vio- 
lent victimization and PTSD, including the psy- 
chology of rape; domestic violence (particularly 
spousal battering); and sexual harassment. 


3. What factors predict the development of PTSD 
after being a crime victim? The extent of injury 
suffered in the crime and the belief that the victim 
has no control over his or her life heighten the risk 
of developing PTSD. Cognitive-behavioral treat- 
ments that help restore a sense of control and that 
help victims re-experience the trauma so that its 
emotional power is drained are the most effective 
interventions for preventing and reducing PTSD 
after a criminal victimization. 
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history of abuse as an excuse for violent retaliation” 
(Dershowitz, 1994, p. 3). Although Dershowitz con- 
cluded that a number of defense lawyers use the abuse 
excuse and that juries are accepting it, this is probably 
a more complex question than is being presented. We 
now know that the experience of trauma and serious 
adversity inclines individuals toward criminal offend- 
ing. Is this an inevitable result? No. Is it something 
that a legal decision maker should consider in trying 
to understand the motivation of a criminal offender? 
Probably—particularly when the consequences being 
considered are very serious. 


4. What are the components of battered woman 
syndrome that make it more specific than Post- 
traumatic Stress Disorder? Battered woman syn- 
drome consists of a collection of responses, which 
may be displayed by individuals who are repeat- 
edly physically abused by their intimate partners. 
The most specific of these components are learned 
helplessness, social isolation, and economic 
dependence. 


5. How can rape be prevented? Prevention of rape 
has taken three routes. One includes promoting 
shared responsibility for the safety of all. A second is 
strengthening the capacity for self-protection from 
sexual assault. The third is the use of effective treat- 
ments for convicted rapists. Anti-androgen drugs, 
which reduce sex drive, and a combination of vari- 
ous behavior therapy techniques have shown some 
effectiveness as treatment for convicted rapists. 


6. What are two types of sexual harassment recog- 
nized by the courts? The first type of harassment, 
quid pro quo harassment, consists of sexual demands 
made in conjunction with offers of benefits in 
exchange for compliance or threats of punishment 
if the respondent does not comply. The second type 
is harassment that creates a hostile work environ- 
ment; it often involves demeaning comments, acts 
of touching or attempted intimacy, or the display 
of provocative photographs or artwork. 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


152 CHAPTER6 Psychology of Victims of Crime and Violence 


Key Terms 


abuse excuse borderline personality hostile workplace rape trauma syndrome 
acute stress disorder harassment secondary victimization 
disorder chemical castration posttraumatic stress self-defense 
battered woman cycle of violence disorder victimology 
syndrome dispositional attributions quid pro quo harassment 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


Evaluating Criminal Suspects 


Classifying Homicide Offenders: Mass and Serial 
Murderers 


Steps Involved in Criminal Profiling 
The Validity of Criminal Profiles 


Becoming an FBI Profiler 


Methods of Detecting Deception 


BOX 7.1: The Case of Contested Poisoning: 
Munchausen’s Syndrome By Proxy or Not? Can {MRI 
Tell the Difference? 


Historical Background and Current Legal Standing 
Whittling Away at Miranda 


BOX 7.2: The Case of Ernesto Miranda and the Right to 
Remain Silent: Changing Forever the Face of Police Work 
The Validity of Confession Evidence 

Inside the Interrogation Room: Common Interrogation 
Techniques 


BOX 7.3: The Case of Henry McCollum and Leon 
Brown: Young, Intellectually Disabled Half-Brothers 
Who Falsely Confessed 


False Confessions 


Inside the Courtroom: How Confession Evidence Is 
Evaluated 


Reforming the System to Prevent False Confessions 


154 CHAPTER7 Evaluating Criminal Suspects 


ORIENTING QUESTIONS 


1. What are some psychological investigative tech- 
niques used by the police? 
What is criminal profiling? 
Is the polygraph a valid instrument for lie detec- 
tion? What are some problems associated with it? 
4. What are the premises of cognitive-based methods 


to detect deception and how effective are those 
protocols? 


n this chapter, we discuss three additional activities 

that psychology can provide to assist law enforce- 

ment: profiling criminal suspects, assessing the 
truthfulness of suspects, and evaluating the validity of 
their confessions. The common thread that ties these 
topics together is the assumption that psychological 
theory and techniques can be used to improve police 
officers’ evaluations of criminal suspects. 

These contributions occur in a logical sequence. Psy- 
chological profiling is usually performed at the begin- 
ning of a criminal investigation when the police need 
help focusing on certain types of people who might be 
the most likely suspects. 

Once suspects have been identified, law enforcement 
officials use other procedures to determine whether 
they should be charged. While questioning suspects, 
police rely on various visual and verbal cues to deter- 
mine whether they are giving truthful responses. But as 
you will see, people are not especially adept at detecting 
deception by relying on these kinds of cues. 

Suspects are sometimes given so-called lie detection 
(or polygraph) tests to provide more information about 
their guilt or innocence and, sometimes, to encourage 
them to confess. However, assumptions about the effec- 
tiveness of polygraph procedures conflict with some 
psychological findings about their accuracy. Many psy- 
chologists question the objectivity of the procedure as 
it is usually administered and, hence, the validity of its 
results. 

Increasingly, law enforcement agents and industry 
personnel are using brain-based technologies, including 
neuroimaging and brain-wave measurements, to detect 
deception. Although promising, these techniques have 
not yet been subjected to the kind of rigorous, real- 
world testing that is required before they become com- 
monplace investigatory tools. 


5. What brain-based techniques are used to detect 
deception, and how well do they work? 

6. How valid is confession evidence? What kinds 
of interrogation procedures can lead to false 
confessions? 

7. What are some of the reforms proposed to prevent 
false confessions? 


The police interrogate suspects and encourage them 
to confess because confessions make it more likely that 
suspects will be successfully prosecuted and eventu- 
ally convicted. But in the quest for conviction, con- 
fessions can be coerced. Courts have tried to clarify 
when a confession is truly voluntary, but psychological 
findings often conflict with the courts’ evaluations of 
confessions. 

Thus, a consistent theme throughout this chapter is 
the conflict between the legal system and psychologi- 
cal science regarding ways of gaining knowledge and 
evaluating truth. A related conflict involves the com- 
peting interests of determining the truth and resolving 
disputes. 


Profiling of Criminal Suspects 


Do criminals commit their crimes or choose their vic- 
tims in distinctive ways that leave clues to their psy- 
chological makeup, much as fingerprints point to their 
physical identity or ballistics tests reveal the kind of 
gun they used? There is some evidence that psycho- 
logical characteristics are linked to behavioral patterns 
and that these links can be detected by a psychologi- 
cal analysis of crime scenes. Behavioral scientists and 
police use criminal profiling to narrow criminal inves- 
tigations to suspects who possess certain behavioral and 
personality features that were revealed by the way the 
crime was committed. (Another way to think about 
profiling is that it involves the attempt to “reverse engi- 
neer” a final product—the crime scene—in the attempt 
to gain leads about the individual[s] who created that 
final product.) 

Profiling, which has also been called “criminal 
investigative analysis,” does not identify a specific sus- 
pect. Instead, profilers offer a general psychological 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


description of the most likely type of suspect, including 
personality and behavioral characteristics suggested by 
a thorough analysis of the crimes committed, so that 
police can concentrate their investigation of difficult 
cases in the most profitable directions. (Profiles also 
help investigators search for persons who fit descrip- 
tions known to characterize hijackers, drug couriers, 
and undocumented aliens; Monahan & Walker, 2014.) 
The results of a careful profile may provide specific 
information about suspects, including psychopathol- 
ogy, characteristics of their family history, educa- 
tional and legal history, and habits and social interests 
(Woodworth & Porter, 2000). Although profiling can 
be used in diverse contexts, it is considered most helpful 
in crimes in which the offender has demonstrated some 
form of repetitive behavior with unusual aspects, such 
as sadistic torture, ritualistic or bizarre behavior, eviscer- 
ation, or staging or acting out a fantasy (Woodworth & 
Porter, 2000). 

A successful profiler should possess several key attri- 
butes, including both an understanding of human 
psychology and investigative experience (Hazelwood, 
Ressler, Depue, & Douglas, 1995). There is some con- 
troversy regarding who should be considered a success- 
ful profiler. Because of the importance of investigative 
experience in criminal profiling, some have suggested 
that mental health professionals may not be fully qual- 
ified to engage in profiling (Hazelwood & Michaud, 
2001). Others maintain that clinical (forensic) psychol- 
ogists possess a level of expertise that contributes to the 
effectiveness of criminal profiling (Copson, Badcock, 
Boon, & Britton, 1997; Gudjonsson & Copson, 1997). 
One survey (Torres, Boccacini, & Miller, 2006) found 
that only 10% of the psychologists and psychiatrists 
surveyed reported any profiling experience, and 25% 
considered themselves knowledgeable about profiling. 
Although fewer than 25% believed that criminal pro- 
filing was scientifically reliable or valid, most felt it had 
some usefulness in criminal investigation. Certainly any 
professional who attempts to conduct profiling should 
be knowledgeable and experienced with offenders and 
the process of criminal investigation, which typically 
means that an individual must have experience as a 
criminal investigator. 

Many famous fictional detectives have been por- 
trayed as excellent profilers because they could interpret 
the meaning of a small detail or find a common theme 
among seemingly unrelated features of a crime. Lew 
Archer, the hero in Ross MacDonald’s popular series 
of detective novels, frequently began his search for a 
missing person (usually a wayward wife or a troubled 
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daughter) by looking at the person’s bedroom, exam- 
ining her reading material, and rummaging through 
her closet to discover where her lifestyle might have 
misdirected her. Lincoln Rhyme, the “criminalist” in 
Jeffrey Deaver’s novels, focuses on learning everything 
humanly possible from painstaking scrutiny of the 
crime scene, and using that information to support (or 
disconfirm) possibilities about potential perpetrators. 
Profiling has now infiltrated popular culture through 
TV programs such as Law and Order and its offspring 
(Criminal Intent and Special Victims Unit), as well as 
Criminal Minds and Mindhunter. 

One of the earliest cases of criminal profiling 
involved the 1957 arrest of George Metesky, other- 
wise known as the Mad Bomber of New York City. 
Over an eight-year period, police had tried to solve 
a series of more than 30 bombings in the New York 
area. They finally consulted Dr. James Brussel, a 
Greenwich Village psychiatrist, who, after examining 
pictures of the bomb scenes and analyzing letters that 
the bomber had sent, advised the police to look for 
a heavyset, middle-aged, Eastern European, Catholic 
man who was single and lived with a sibling or aunt in 
Connecticut. Brussel also concluded that the man was 
very neat and that, when found, he would be wear- 
ing a buttoned double-breasted suit. When the police 
finally arrested Metesky, this composite turned out to 
be largely accurate. 

Not all early profiles were so useful, however. For 
example, the committee of experts charged with the 
task of profiling the Boston Strangler predicted that 
the killer was not one man but two, each of whom 
lived alone and worked as a schoolteacher. They also 
suggested that one of the men would be homosexual. 
When Albert DeSalvo ultimately confessed to these kill- 
ings, police discovered that he was a heterosexual con- 
struction worker who lived with his wife and two sons 
(Porter, 1983). 

Two important aspects to this kind of reconstruc- 
tive activity have involved crime scene analysis (detecting 
physical evidence that would provide important inves- 
tigatory and prosecution support) and inferences about 
offender characteristics (patterns of perpetrator think- 
ing, feeling, and behavior deduced from evidence left at 
the crime scene). Disciplines such as biology and bio- 
chemistry have provided tools for advances in the for- 
mer area, while psychology, psychiatry, and criminology 
have provided important contributions in the latter (see 
Turvey, 2012, for an extensive discussion). 

A major source of research and development on 
criminal profiling has been the FBI’s Behavioral Science 
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Unit (the BSU), which worked on criminal profiles 
between the 1970s and 2014, when it was disbanded. 
The BSU was one of the instructional components of 
the FBI’s Training and Development Division, located 
at the FBI Academy in Quantico, Virginia. It provided 
training, conducted research, and offered consultation 
in the behavioral and social sciences. The BSU also 
coordinated with other FBI units, such as the National 
Center for the Analysis of Violent Crime (NCAVC), 
which continues to provide operational assistance to 
FBI field offices and law enforcement agencies. The 
NCAVC now has separate units that focus on crimes 
against adults, crimes against children, apprehension 
of violent criminals, and counterterrorism and threat 
assessment. Its mission combines investigative and 
operational support, research, and training (without 
charge), which it provides to federal, state, local, and 
foreign law enforcement agencies—particularly in the 
context of investigation of unusual or repetitive violent 
crimes. The NCAVC also provides support through 
expertise and consultation in nonviolent matters such 
as national security, corruption, and white-collar crime 
investigations. 

Following September 11, 2001, the FBI placed a 
higher priority on counterterrorism (FBI Academy, 
2002). Profiling terrorist suspects in the United States 
has proved challenging, and no reliable profile has been 
developed. There are a number of reasons for this, 
described succinctly in a review on the topic (Monahan, 
2012). The author observes that individual risk factors 
for criminal behavior (e.g., age, gender, marital sta- 
tus, social class, past crime, major mental illness, and 
personality) do not serve as risk factors for terrorism. 
Indeed, while there are some advantages to considering 
“terrorism” broadly, Monahan describes the strategy of 
being more specific about types of terrorism, such as 
suicidal, homegrown, inside, jihadist/Salafist, and so 
on, as also potentially useful. Finally, he offers four cat- 
egories of “promising” risk factors in this area: ideology, 
affiliation, trauma/loss, and disgust. Even focusing on 
these more promising strategies, however, would not 
allow the prospective validation of a risk assessment 
tool for terrorism. (Imagine “validating” such a tool by 
administering it to a large number of individuals and 
releasing some of them to observe how many carried 
out terrorist activity.) In addition, applying such risk 
factors in a population in which terrorists are rare, such 
as the United States, would risk violating Americans’ 
civil liberties and producing an overwhelmingly large 
number of “false positives” (those who are predicted to 
present a threat but who actually do not). 
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Historically, much of the BSU’s focus was on violent 
offenders, especially those who commit bizarre or 
repeated crimes (Jeffers, 1991). Particular attention was 
given to rapists (Ressler, Burgess, & Douglas, 1988), 
arsonists (Rider, 1980), sexual homicides (Hazelwood 
& Douglas, 1980), and mass and serial murderers 
(Porter, 1983). Interest in these topics continues, 
particularly in the area of serial and mass murder 
(Fox & Levin, 2005; Hickey, 2009; Morton & Hilts, 
2008; Mullen, 2004). There is also continued interest 
in the topic of crime scene analysis and offender 
profiling (Ainsworth, 2001; Owen, 2004; Petherick, 
2005). The focus of such work is on describing those 
who have committed a specific type of offense in order 
to learn how they select and approach their victims, 
how they react to their crimes, what demographic or 
family characteristics they share, and what personality 
features might predominate among them. For example, 
as part of its study of mass and serial killers, the FBI 
conducted detailed interviews with some of the United 
States’ most notorious homicide offenders—among 
them Charles Manson, Richard Speck, and David 


Berkowitz—to determine the similarities among them. 


Classifying Homicide Offenders: Mass 
and Serial Murderers 


On the basis of this research, behavioral scientists have 
been able to classify mass murderers and add to the por- 
trait of contemporary homicide offenders. Historically, 
most homicides have been committed by killers who 
were well acquainted with their victims, had a personal 
but rational motive, killed once, and were then arrested. 
In the past few decades, however, increased attention 
has been paid to patterns of homicide involving killers 
who attack multiple victims, sometimes with irrational 
or bizarre motives, and who are less likely to be appre- 
hended than in former days because their victims are 
strangers. There is also a question of whether a given 
attack might have been motivated by religious ideol- 
ogy. For example, Omar Mateen, a 29-year-old security 
guard, killed 49 people and wounded 53 others in June 
2016 at Pulse, a gay nightclub in Orlando, in the dead- 
liest mass killing of LGBT individuals in U.S. history. 
Mateen attributed his actions to his allegiance to the 
Islamic State of Iraq and the Levant (ISIL), although 
there was no credible evidence that he was involved 
with this group. Mateen could not be questioned fur- 
ther, as he was killed by police after negotiations over 
three hours did not convince him to surrender. 


The criminal trails of those who commit serial homi- 
cide may center on one locale and period of time, or 
cross through different locations and stretch over a 
longer period of time. This does not mean, of course, 
that the patterns of homicide offending have necessarily 
changed. It is quite likely that changes in mass com- 
munication technology have changed the awareness of 
homicide offending with multiple victims. (See http:// 
www.shootingtracker.com/ for figures on mass killings 
between 2013 and 2016.) Indeed, mass murderers have 
been a favorite subject of lurid “true crime” books such 
as The Only Living Witness (about Ted Bundy), The 
Co-Ed Killer (Edmund Kemper), Killer Clown (John 
Gacy), and Bind, Torture, Kill (Dennis Rader), as well 
as of more scholarly comparative studies of multiple 
homicides (Fox & Levin, 1998; Meloy et al., 2004; 
Morton & Hilts, 2008). 

Although experts differ on the precise number of 
victims to use in defining “multiple homicide,” Fox and 
Levin’s (1998) criterion of “the slaying of four or more 
victims, simultaneously or sequentially, by one or a few 
individuals” is probably the most widely accepted opin- 
ion. It is difficult to estimate how many double homi- 
cides are committed each year, but the consensus is that 
they are increasing, and this increase does not reflect 
merely greater media attention or police apprehension 
rates. 

Mass murders are also increasing in frequency, 
though they remain relatively rare, which makes it virtu- 
ally impossible to formulate predictive statistical models 
that are accurate. The particular problem with trying to 
predict such rare events is the “false positive” error rate: 
even approaches that have a good overall accuracy rate 
will identify a relatively large number of false positives 
(those who are predicted to be violent, but actually are 
not). As an alternative to prediction, current research 
has focused on identifying characteristics of these homi- 
cide offenders and examining patterns among individu- 
als. One study comparing 30 adult with 34 adolescent 
mass murderers found striking similarities between the 
two groups (Meloy et al., 2004). Three-quarters of the 
entire sample were Caucasian (75%); the majority of 
both the adolescents (70%) and the adults (94%) were 
described as “loners”; almost half of the adolescent sam- 
ple (48%) and almost two-thirds of the adult sample 
(63%) demonstrated a preoccupation with weapons 
and violence; and about 43% of both groups had a vio- 
lent history. 

Two types of multiple homicides have been identi- 
fied: mass murders and serial murders. These types share 
some similarities but are marked by several differences 
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(Meloy & Felthous, 2004). The mass murderer kills 
four or more victims in one location during a period 
of time that lasts anywhere from a few minutes to sev- 
eral hours. It is estimated that about two mass murders 
were committed every month in the United States in 
the 1990s, resulting in the deaths of 100 victims annu- 
ally (Fox & Levin, 1998). A different approach consid- 
ered the average time period between mass murders that 
took place in public in which the shooter and victims 
were generally unrelated and not known to one another. 
Since 1982, such a mass killing has occurred on aver- 
age every 172 days—but between 2011 and 2014, these 
events occurred at about three times this frequency, 
suggesting an accelerated pace of mass killings in the 
United States involving assaults on strangers in public 
(Cohen, Azrael, & Miller, 2014). Although most mass 
murderers are not severely mentally ill, they do tend 
to harbor strong feelings of resentment and are often 
motivated by revenge against their victims. 

But the majority of mass murderers do not attack 
strangers at random; in almost 80% of studied mass 
murders, the assailant was related to or well acquainted 
with the victims, and in many cases, the attack was a 
carefully planned assault rather than an impulsive ram- 
page. For every Seung-Hui Cho, who killed 32 people 
and wounded 25 others in a mass shooting at Virginia 
Tech in 2007 or Stephen Paddock, who killed 58 peo- 
ple and wounded over 500 others at a music festival 
in Las Vegas in 2017, there are many more people like 
Bruce Pardo. Pardo, dressed as Santa Claus, opened 
fire at a Christmas party at the home of his former 
in-laws and killed nine people before killing himself. 
Most mass murders are solved by law enforcement; the 
typical assailant is killed at the location of the crime, 
commits suicide, or surrenders to police. Spree killers 


Crime scene investigator speaks during a murder trial. 
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are a special form of mass murderers: attackers who 
kill victims at two or more different locations with no 
“cooling-off”” interval between the murders. The killing 
constitutes a single event, but it can either last only a 
short time or go on for a day or more. 

Serial murderers kill four or more victims, each 
on a separate occasion. Unlike mass murderers, serial 
killers usually select a certain type of victim who ful- 
fills a role in the killer’s fantasies. There are cooling-off 
periods between serial murders, which are usually better 
planned than mass or spree killings. Some serial killers 
(such as Angel Maturino Resendiz, called the Railway 
Killer because the murders he was charged with took 
place by railroad tracks) travel frequently and murder 
in several locations. Dr. Michael Swango, trained as a 
physician, is suspected by the FBI of killing up to 60 
individuals, typically by poisoning them, between 
1981 and 1997. He moved around a great deal, and is 
suspected of killings in Illinois, New York, Ohio, and 
South Dakota—as well as Zimbabwe. Others (such as 
Gary Ridgway, the so-called Green River Killer, who 
confessed to killing 48 women, mostly prostitutes, and 
dumping their bodies along the Green River in Wash- 
ington) are geographically stable and kill within the 
same area. The Unabomber, who apparently remained 
in one place but chose victims who lived in different 
parts of the country to receive his carefully constructed 
mail bombs, reflected an unusual combination of serial 
killer characteristics. 

Because they are clever in the way they plan their 
murders, are capable of presenting themselves as nor- 
mal members of the community, kill for idiosyncratic 
reasons, and frequently wait months between killings, 
serial murderers are difficult to apprehend. It took 30 
years for Wichita police to figure out that Dennis Rader, 
a Boy Scout leader and president of Christ Lutheran 
Church, was a brutal serial killer who used the moniker 
“BTK”—an acronym for “bind, torture, kill.” He con- 
fessed to 10 counts of first-degree murder in 2005. 

Social scientists have gained some knowledge about 
these criminals, who may number as many as 100 in 
the United States. One study compiled a list of charac- 
teristics from 157 serial offenders and found that most 
were White males in their early 30s (Kraemer, Lord, & 
Heilbrun, 2004). More than half of the offenders were 
employed at the time of the offense, and approximately 
one-third were married. The average offender had an 
11th-grade education. Victims of these offenders were 
most often White females in their early to mid-30s who 
were strangers to their killers. More than half of the 
murders were sexually motivated. These characteristics 


Dennis Rader, the “BTK Killer” 


differ from those of single-homicide offenders, who 
often know their victims and kill for emotional reasons 
such as anger or sexual jealousy (Kraemer et al., 2004). 

In another study that compared multiple homi- 
cide offenders (MHOs, N=160) with single homicide 
offenders (SHOs, N=494), investigators (DeLisi & 
Scherer, 2006) reported that almost 30% of MHOs were 
habitual offenders before their final homicide. Some dis- 
tinguishing features between these two groups were prior 
rape convictions, misdemeanor convictions, more exten- 
sive prison histories, and current involvement in rape and 
burglary—all were seen more often in the MHO group. 
However, nearly 40% of MHOs had never been arrested 
prior to their current justice system involvement. 

Serial killers tend to select vulnerable victims of 
some specific type who gratify their need to control 
people. Consistent with the motive of wanting to dom- 
inate people, they prefer to kill with “hands-on” meth- 
ods such as strangulation and stabbing, rather than with 
guns, which are the preferred weapons of mass mur- 
derers. They are often preoccupied with sexualized or 
sadistic fantasies involving capture and control of their 
victims. Many serial killers use pornography and vio- 
lent sexual fantasies intensively as “rehearsals” for and 
“replays” of their crimes, and they often keep souvenirs 
(sometimes in the form of body parts from victims) to 
commemorate their savage attacks. Despite the appar- 
ent “craziness” of their behavior, serial killers are not 
typically psychotic individuals. Most of them, however, 
have personality disorders and lack the ability to expe- 
rience empathy and remorse. In fact, serial killers often 
revel in the publicity that their crimes receive. 

Fox and Levin (2005) have provided examples of dif 


ferent motivations for serial and mass murder (including 
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power, revenge, loyalty, profit, and terror), along with brief 
vignettes illustrating these motivations (see Table 7.1). 

Similar examples of possible motivations for homi- 
cide, as well as additional information (e.g., signature 
aspects of violent crime, staging and undoing at crime 
scenes, and recommendations for interrogation) are 
contained in the Crime Classification Manual (Douglas, 
Burgess, Burgess, & Ressler, 2006). As you might sus- 
pect, the classification with respect to offender moti- 
vation can be complex. For example, was the Virginia 
Tech shooter Seung-Hui Cho motivated by power? 
What about revenge? Some evidence suggests that both 
may have influenced him. This example vividly illus- 
trates the point that many influences and motivations 
may come together in the rare and tragic context of 
multiple homicide. 


Steps Involved in Criminal Profiling 


Douglas, Ressler, Burgess, and Hartman (1986) divided 
the FBI’s profiling strategy into five stages, with a final, 
sixth stage being the arrest of the correct suspect. The 
six phases, as they evolve in a murder investigation, 
seem to apply reasonably well three decades later. They 
are as follows: 


1. 
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Profiling inputs. The first stage involves collecting 
all information available about the crime, including 
physical evidence, photographs of the crime scene, 
autopsy reports and pictures, complete background 
information on the victim, and police reports. The 
profiler does not want to be told about possible sus- 
pects at this stage, because such data might preju- 
dice or prematurely direct the profile. 

Decision process models. In this stage the profiler 
organizes the input into meaningful questions 
and patterns along several dimensions of crim- 
inal activity. What type of homicide has been 
committed? What is the primary impetus for the 
crime—sexual, financial, personal, or emotional 
disturbance? What level of risk did the victim 
experience, and what level of risk did the murderer 
take in killing the victim? What was the sequence 
of acts before and after the killing, and how long 
did these acts take to commit? Where was the 
crime committed? Was the body moved, or was it 
found where the murder was committed? 

Crime assessment. On the basis of the findings 
in the previous phase, the profiler attempts to 
reconstruct the behavior of the offender and the 
victim. Was the murder organized (suggesting an 


TABLE 7.1 


Motivations for multiple 


murder Serial murder 


Power 


dominance. 


Revenge 


Inspired by sadistic fantasies, a man 
tortures and kills a series of strangers 
to satisfy his need for control and 


Grossly mistreated as a child, a man 


avenges his past by slaying women 


who remind him of his mother. 


Loyalty 


Profit 


A team of killers turns murder into a 
ritual for proving their dedication and 
commitment to one another. 


A woman poisons to death a series 


of husbands to collect on their life 


insurance policies. 


Terror 


of impending doom. 


Source: From Fox and Levin (2005), p. 20. 


A profoundly paranoid man commits a 
series of bombings to warn the world 


Generic examples of motivations for multiple murder 


TYPES OF MULTIPLE MURDER 


Mass murder 


A pseudo-commando, dressed in battle 
fatigues and armed with a semiautomatic 
weapon, turns a shopping mall into a 
“war zone.” 


After being fired from his job, a gunman 
returns to the work site and opens fire on 
his former boss and coworker. 


A depressed husband/father kills his 
family and himself to spare them from 
a miserable existence and bring them a 
better life in the hereafter. 


A band of armed robbers executes the 
employees of a store to eliminate all 
witnesses to their crime. 


A group of antigovernment extremists 
blows up a train to send a political 
message. 
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intelligent offender who carefully selects victims 
against whom to act out a well-rehearsed fan- 
tasy) or disorganized (indicating an impulsive, 
less socially competent, possibly even psychotic 
offender)? Was the crime staged to mislead the 
police? Can details such as cause of death, location 
of wounds, and position of the body reveal any- 
thing about the killer’s motivation? Criminal pro- 
filers are often guided by the following hypotheses: 


¢ Brutal facial injuries point to killers who knew 
their victims. 

¢ Murders committed with whatever weapon 
happens to be available are more impulsive than 
murders committed with a gun and may reveal 
a killer who lives fairly near the victim. 

¢ Murders committed early in the morning sel- 
dom involve alcohol or drugs. 


4. Criminal profile. In this stage, profilers formu- 
late an initial description of the most likely sus- 
pects. This profile includes the perpetrator’s race, 
sex, age, marital status, living arrangements, and 
employment history; psychological characteristics, 
beliefs, and values; probable reactions to the police; 
and past criminal record, including the possibility 
of similar offenses in the past. This stage also con- 
tains a feedback loop whereby profilers check their 
predictions against stage-2 information to make 
sure that the profile fits the original data. 

5. Investigation. A written report is given to investi- 
gators, who concentrate on suspects matching the 
profile. If new evidence is discovered in this inves- 
tigation, a second feedback process is initiated, 
and the profile can be revised. 

6. Apprehension. The intended result of these proce- 
dures—the arrest of a suspect—allows profilers to 
evaluate the validity of their predictions. The key 
element in this validation is a thorough interview 
of the suspect to assess the influences of back- 
ground and psychological variables. 


The Validity of Criminal Profiles 


What is the evidence for the validity of psychological 
profiling? Are profilers more accurate than other groups 
in their descriptions of suspects, or is this activity little 
more than a reading of forensic tea leaves? Do profilers 
use a different process in evaluating information than 
other investigators? 

In a review of criminal profiling, Homant and 


Kennedy (1998) concluded that different kinds of 
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crime scenes can be classified with reasonable reliability 
and that differences in these crimes do correlate with 
certain offender characteristics, such as murderers’ prior 
relationships and interactions with victims (Salfati & 
Canter, 1999); organized versus disorganized approaches; 
and serial versus single offenders (e.g., Kraemer 
et al., 2004). At the same time, this research suggests 
several reasons for caution: (1) Inaccurate profiles 
are quite common, (2) many of the studies have been 
conducted in house by FBI profilers studying a fairly 
small number of offenders, and (3) the concepts and 
approaches actually used by profilers have often not been 
objectively and systematically defined. A majority of the 
psychologists and psychiatrists responding to one survey 
(Torres et al., 2006) did not view criminal profiling as 
scientifically reliable or valid (but nonetheless endorsed 
it as a potentially useful tool in criminal investigation). 

One important study (Pinizzotto & Finkel, 1990) 
investigated the effectiveness of criminal profiling as 
practiced by real-life experts. In this investigation, four 
different groups of participants evaluated two crim- 
inal cases—a homicide and a sex offense—that had 
already been solved but were completely unknown to 
the subjects. The first group consisted of four experi- 
enced criminal profilers who had a total of 42 years of 
profiling experience and six police detectives who had 
recently been trained by the FBI to be profilers. The 
second group consisted of six police detectives with 
57 years of total experience in criminal investigations 
but with no profiling experience or training. The third 
group was composed of six clinical psychologists who 
had no profiling or criminal investigation experience. 
The final group consisted of six undergraduates drawn 
from psychology classes. 

All participants were given, for each case, an array 
of materials that profilers typically use, including crime 
scene photographs, crime scene descriptions by uni- 
formed officers, autopsy and toxicology reports (in the 
murder case), and descriptions of the victims. Three 
tests of profiling quality were used: All subjects pre- 
pared a profile of a suspect in each case, answered 15 
questions about the identity (e.g., gender, age, employ- 
ment) of the suspects, and were asked to rank order 
a written “lineup” of five suspects, from most to least 
likely to have committed each of the crimes. 

The results indicated that, compared with the other 
three groups, the profiler group wrote longer profiles 
that contained more specific predictions about suspects, 
included more accurate predictions, and were rated as 
more helpful by other police detectives. Profilers were 
more accurate than the other groups in answering 


specific questions about the sex offense suspect, though 
the groups did not differ in their accuracy about the 
homicide suspect. Similar results were found with the 
“lineup” identification: Profilers were the most accurate 
for the sex offense, whereas there were no differences for 
the homicide case. 

This study suggests that profilers can produce more 
useful and valid criminal profiles, even when compared 
to experienced crime investigators. This advantage may 
be limited, however, to certain kinds of cases or to the 
types of information made available to investigators. 

Another study (Canter, Alison, Alison, & Wentink, 
2004) tested the “organized/disorganized” dichot- 
omy by using specialized statistics to analyze aspects 
of serial killing derived from murders committed by 
100 U.S. serial killers. There was no distinct subset 
of offense characteristics associated with organized 
versus disorganized killings. Researchers did find a 
subset of organized features (e.g., evidence of plan- 
ning, bringing a weapon, use of a vehicle) that were 
characteristic of most serial killings, but disorganized 
features such as impulsivity, failure to use precautions 
that would limit evidence left at the scene, and related 
behaviors were far more unusual. The investigators 
suggested that these results cast doubt on whether 
killings can be reliably and validly classified using this 
dichotomy. 

Based on the absence of empirical scientific data sup- 
porting the process of profiling, some (e.g., Risinger & 
Loop, 2002) have argued that profiling lacks the requi- 
site scientific support to allow experts to testify to the 
findings in the course of litigation. 

On this point, a review of evidence existing about 
15 years ago led one investigator (Kocsis, 2003) to 
conclude that there is support for the view that profes- 
sional profilers can produce a more accurate descrip- 
tion of an unknown offender than can other groups. 
This conclusion has been strongly criticized by other 
investigators, however. One review criticized the 
methodology used to yield this conclusion, suggest- 
ing that greater scientific rigor would yield less sup- 
port for profiling accuracy (Bennell, Jones, Taylor, & 
Snook, 2006, but see Kocsis, 2006, for a response). A 
subsequent pair of meta-analyses (Snook, Eastwood, 
Gendreau, Goggin, & Cullen, 2007) indicated that 
experienced profilers did not outperform comparison 
groups in describing offenders’ cognitive processes, 
physical attributes, offense behaviors, or social hab- 
its and history, although they were somewhat better 
at describing overall offender characteristics. This led 
to the question of whether much of the thinking on 
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the validity of profiling is based upon illusory belief, 
influenced by anecdote and repeated messages that it 
does work (Snook, Cullen, Bennell, Taylor, & Gen- 
dreau, 2008). 

Where does that leave us on the question of offender 
profiling validity? Some (Kocsis & Palermo, 2015) 
argue that because profilers are often “trait-based” 
(seeking to identify stable aspects of offenders’ func- 
tioning) they are not as accurate as they could be—but 
still conclude that there is scientific support for profil- 
ing validity. Others (e.g., Chifflet, 2015) describe the 
current status of profiling as supported by uncertain 
theories and limited data. 

A noteworthy different approach to profiling—using 
statistically derived behavioral profiles for burglary 
offenders—showed that burglary arrest rates for agen- 
cies receiving the statistical profile were significantly 
higher (Fox & Farrington, 2015). This approach may 
offer an interesting and potentially valuable alternative 
to the use of human profilers. 

How do psychologists themselves view criminal pro- 
filing? In a survey of 152 police psychologists, 70% 
questioned the validity of crime scene profiling (Bartol, 
1996). Nonetheless, despite such reservations, profiling 
continues to be used in law enforcement and is now 
practiced, in some form or other, in several countries 
(Woodworth & Porter, 2000). 

Given the mixed reviews on the question of profil- 
ing validity, there does not appear to be an adequate 
scientific foundation for expert testimony in this area. 
Whether courts admit profiling evidence will probably 
continue to depend on the particular judge. 


Becoming an FBI Profiler 


Despite the mixed evidence about profiling validity, 
there is little doubt that it is used with some frequency 
and perceived as a helpful investigatory tool by many. 
One of the questions frequently asked by those consid- 
ering a career in law enforcement is “How do I become 
an FBI profiler?” Of course, the FBI is not the only law 
enforcement agency that uses profiling—it may be used 
in other agencies at the federal, state, and community 
levels. But our discussion here considers the FBI as an 
example of an agency that has been prominently associ- 
ated with this profiling, and has incorporated the con- 
tributions of psychology in a significant way. 

So the question about “becoming a profiler” may be 
answered in different ways. Consider the advice offered 
by Mary Ellen O'Toole, PhD, a retired FBI agent and 
criminal profiler, to those with interest in FBI profiling: 
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a Consult the website (www.fbi.gov) and review the 
current information on job requirements for becom- 
ing an FBI agent. FBI profilers are all agents. If you 
are interested, you can get further details from your 
local FBI office (applicant coordination). 

= To become an agent, you would need, at minimum, 
a four-year college degree (any major). You would 
spend about four months in rigorous training at the 
FBI Academy if accepted; such training includes 
psychology, interviewing, and legal issues as well as 
physical fitness and firearms use. 

= Following graduation from the Academy, you would 
be placed in a specific FBI field office, so you must 
be willing to relocate. You would work on a variety 
of investigations as part of this assignment. 

= Field experience as an FBI agent is important before 
applying to the Behavioral Analysis Unit or other 
FBI unit that provide profiling services. Most FBI 
profilers have 7-15 years of investigative experience 
before being accepted into such a unit. 

= Work as an FBI profiler includes analysis, interview- 
ing, writing, public speaking, and assessing individ- 
ual and group behavior. Coursework in psychology, 
sociology, philosophy, journalism, and public speak- 
ing might be particularly helpful. See http://maryel- 
lenotoole.com/meo/becominganfbiprofiler/. 


One particularly important aspect of this advice is 
the emphasis on criminal profiling as only one aspect of 
law enforcement, improved by competence and experi- 
ence in other aspects of criminal investigation. 


Detecting Deception 


In the short-lived television crime drama Lie to Me, 
actor Brendan Hines assisted law enforcement by inves- 
tigating criminals and trying to ascertain their truthful- 
ness. The twist was that he felt a moral imperative to 
tell the truth himself, to “shoot out the truth” without 
censoring himself. Unfortunately, such “radical honesty” 
is far more likely to appear on television than in reality. 
People tell lies fairly often—on average, between 
once and twice a day, according to self-report studies 
(Hartwig, 2011). They do so for a variety of reasons: so 
that others will perceive them favorably, to avoid ten- 
sion and conflict in social situations, and to minimize 
hurt feelings (Vrij, Granhag, & Porter, 2010). People 
also lie to conceal their wrongdoings, so successfully 
detecting these liars can have profound societal benefits. 
Consider the work of a customs official who intercepts 
a cache of weapons, a detective who doubts the veracity 
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of a suspected child molester, or an airport security offi- 
cer who suspects that a passenger about to board a plane 
harbors ill intent. Consider the fact that each of the 
19 terrorists who launched the September 11 attacks lied 
to authorities on at least three occasions, and that none 
of their lies was ever detected (Honts & Kircher, 2011). 

Throughout history, many societies have assumed 
that criminals can be detected by the physical manifes- 
tations of their denials. Ever since King Solomon tried 
to discover which of two women who claimed to be the 
mother of an infant was lying by watching their emotions 
when he threatened to cut the baby in half and divide it 
between them, people have believed that the body will 
reveal when the mind is lying. People judge others’ truth- 
fulness by observing their behavior, often without con- 
scious awareness of doing so. In late-night conversations, 
parents gauge the veracity of their teenagers’ stories about 
where they had been and with whom. During job inter- 
views, employers make quick judgments of the candor 
and honesty of prospective employees. 

Police officers and other law enforcement officials 
know that deception is common, and their ability to 
detect lying has profound implications for the people 
who pass through the criminal justice system. Being 
deemed “truthful” can absolve guilty people of suspi- 
cion, allowing them to remain on the streets to com- 
mit more crimes. Being deemed “deceptive” can launch 
someone—perhaps an innocent person—into a criminal 
prosecution and toward eventual conviction and impris- 
onment. How well law enforcement officials can assess 
deception is vitally important to the fair and effective 
operation of the justice system. Fortunately, psycholo- 
gists have provided tools to help them. In this section, we 
describe what psychologists have learned about people’s 
ability to detect deception unaided, using only their eyes 
and ears and relying only on verbal and behavioral cues. 
This technique—simple observation—is actually the 
most common form of lie detection (Vrij et al., 2010). 

It is difficult to be certain when people are fibbing 
and when they are telling the truth (at least as they 
believe it). It is also difficult to assess how people dis- 
tinguish honesty from dishonesty in others. For this 
reason, psychological scientists have developed research 
protocols that mimic real-world lying and truth-telling. 

In these studies, researchers instruct some participants 
to lie and others to tell the truth about a particular expe- 
rience or intention—a film they saw or intend to see, the 
contents of their pockets, or what they plan to do that 
evening. Some studies have involved more forensically 
relevant situations such as asking participants to provide 
a true or false statement about their whereabouts during 


a certain timeframe on a particular day (e.g., Evans, 
Pimentel, Pena, & Michael, 2017). These stories—lies 
and truths alike—are videotaped and shown to observ- 
ers who then judge the truthfulness of those statements. 
Scientists measure the ability to detect deception—that 
is, to realize that a truthful person is telling the truth and 
that a liar is lying—as the percentage of correct judg- 
ments. In a simple two-alternative forced choice, the 
chance level of an accurate decision is 50%. 

How accurately can people detect deception? In a 
meta-analysis that evaluated the decisions of nearly 
25,000 observers in hundreds of studies, Bond and 
DePaulo (2006) determined that people are correct 
only 54% of the time, hardly better than chance. The 
analysis revealed several other interesting clues to how 
people judge deception. For example, it uncovered a 
truth bias, meaning that people were biased toward 
judging statements as being truthful. People tend to 
take most assertions at face value, assuming that they 
are true unless their authenticity is called into question 
for some reason. (Think about asking someone what 
time it is.) As a result, subjects in the meta-analysis cor- 
rectly classified 61% of truthful statements as nonde- 
ceptive but only 47% of lies as deceptive. 

Many of the people involved in these deception 
studies were college students who had no expertise or 
specialized training (and perhaps little desire) to do the 
tasks well. In addition, there were few consequences for 
failing to convince observers of their honesty. Are peo- 
ple more accurate at detecting lies under more realistic 
circumstances, for example, in conditions that involve 
high emotions and strong motivations to be believed? 
This question was addressed in a meta-analysis of 144 
samples involving more than 9,000 liars and truth- 
tellers, some of whom provided statements during 
criminal investigations or legal proceedings (Hartwig 
& Bond, 2014). The meta-analysis revealed that decep- 
tion was equally detectable regardless of circumstances, 
meaning that the heightened motivations and emo- 
tions elicited in more realistic settings did little to help 
observers distinguish lies from truthful statements. It 
also revealed an accuracy rate for detecting lies of 67%, 
an improvement over the 54% noted in the Bond and 
DePaulo (2006) meta-analysis. Researchers attributed 
improved accuracy to the fact that more recent stud- 
ies incorporated multiple behavioral cues to deception, 
rather than single cues. Even so, an accuracy rate of 67% 
means that one of every three judgments was incorrect. 

Might people who have more experience judging 
deception be better at it? When playwright Tennessee 
Williams wrote that “mendacity is the system we live 


Detecting Deception 163 


in,” he may have been referring to people whose occu- 
pations expose them to multiple lies on a daily basis: 
police officers, judges, customs officials, border patrol 
officers, and the like. A classic study supports the idea 
that it helps to have experience with people who both lie 
and tell the truth. Ekman and O’Sullivan (1991) found 
that U.S. Secret Service agents (who frequently inter- 
view individuals who may present a threat to the pres- 
ident or vice president and their families) were the only 
participants—among participants from the CIA, FBI, 
National Security Agency, Drug Enforcement Agency, 
and California police and judges—who could detect 
deception at greater than chance levels. But more recent 
studies have found only very small individual differences 
in detecting deception (Bond & DePaulo, 2008). 

These studies raise the question whether people can 
be trained to become better lie catchers. To some extent, 
yes, although trained observers are only somewhat bet- 
ter than untrained observers at distinguishing between 
truths and lies (Hauch, Sporer, Michael, & Meissner, 
2016). And while training generally improves people’s 
ability to tell that someone is lying, it has less effect on 
the ability to tell that someone is truthful. Still, training 
may be useful to police and parole officers who tend 
to be biased toward judging statements as lies, even 
when they are true, a phenomenon known as lie bias or 
investigator bias (Meissner & Kassin, 2002). 


Methods of Detecting Deception 


Arousal-Based Methods of Detecting Decep- 
tion. Over the years, people suspected of wrongdoing 
have faced various tests of their veracity. The ancient 
Hindus forced suspects to chew rice and spit it out on 
a leaf from a sacred tree. If the rice was dry, the suspect 
was deemed guilty. Arabian Bedouins required conflict- 
ing witnesses to lick a hot iron; the one whose tongue 
was burned was thought to be lying (Kleinmuntz & 
Szucko, 1984). These procedures reflect activity of the 
sympathetic nervous system (under emotional stress, 
salivation usually decreases) and thus are crude mea- 
sures of emotion. 

In modern times, police investigators have developed 
interview protocols to help them garner insights into a 
person’s truthfulness. These tools, which analyze both 
verbal and nonverbal behavior, are based on the prem- 
ise that liars will be more nervous than truth-tellers and 
exhibit more nervous behaviors. The Behavior Analysis 
Interview (BAI; Inbau, Reid, Buckley, & Jayne, 2013) 
is an example. According to the firm that developed the 
protocol, more than 300,000 professionals have been 
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trained in its use (Vrij, 2015). The BAI consists of a 
set of predetermined questions—both nonthreatening 
and behavior-provoking—designed to assess whether 
a suspect is likely to be guilty. Among other things, 
suspects are asked whether they committed the crime 
themselves and whether they know who committed the 
crime. Police investigators assume that guilty suspects 
are more likely than innocent people to display nervous 
behaviors such as crossing their legs, shifting their posi- 
tion, avoiding eye contact, and performing grooming 
behaviors. These suspects are then subjected to the Reid 
method of interrogation, which we describe later in the 
chapter. 

Studies of the effectiveness of the BAI in detecting 
deceit yield rather disappointing results, however. In 
one field study, police officers judged the truthfulness 
of suspects who had either lied or told the truth during 
actual videotaped interviews. The officers were also 
asked which cues they used to make this decision. The 
more the officers attended to the BAI’s cues to decep- 
tion (e.g., fidgeting), the worse they performed (Mann, 
Vrij, 8 Bull, 2004). 

For many years, a standard way to assess truthful- 
ness was to measure signs of physiological arousal in 
combination with a specific questioning strategy. The 
polygraph (sometimes referred to as the /ie detector) isa 
computer-based machine that measures blood pressure, 
electrodermal activity, and respiratory changes during 
questioning. Its use is also based on the premise that 
liars will exhibit a particular constellation of emotional 
responses that distinguish them from truth-tellers. 

The Control Question Test (CQT, sometimes 
referred to as the Comparison Question Test) has become 
the most popular approach to polygraphic examina- 
tions (Meijer & Verschuere, 2010). The polygrapher 
asks a series of questions and focuses on responses 
to two kinds of questions. Relevant questions inquire 
about the crime under investigation (e.g., “Did you 
steal the law school’s video monitor?”). Comparison 
questions are not directly concerned with the crime but 
are designed to induce an emotional reaction because 
they cover common misdeeds that nearly all of us have 
committed (e.g., “Prior to the age of 21, did you ever 
do anything that was dishonest or illegal?”). Most 
polygraphers consider a denial to be a “known lie.” 
But subjects will deny, thereby providing a characteris- 
tic physiological response to a lie. Polygraphers expect 
that guilty subjects will be more aroused by the rele- 
vant questions (to which they must respond with a lie 
in order to maintain their innocence) whereas inno- 
cent subjects will be more aroused by the comparison 
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questions (because they will worry that admitting to a 
past misdeed might make them look more like a crim- 
inal). Therefore, this procedure works best when inno- 
cent subjects lie or show greater emotional arousal 
in response to the comparison questions, and guilty 
subjects lie and become more emotionally aroused in 
response to the relevant questions. 

The level of accuracy has been of great concern in 
debates about the validity of the polygraph. Examiners 
are accurate when they expose liars and believe truthful 
suspects. They err when they believe that a liar is truth- 
ful (a false negative) or that a truthful subject is lying 
(a false positive). Advocates of polygraph procedures 
claim very high rates of accuracy, and in laboratory stud- 
ies in which some participants are instructed to commit 
a minor crime, others are not, and then all are tested 
with a CQT, accuracy rates can be as high as 90% (Offe 
& Offe, 2007). Yet a panel of scientists who reviewed 
studies on the CQT concluded that it could discrimi- 
nate lying from truth-telling at rates above chance, but 
far below perfection (National Research Council, 2003). 

An alternative to the CQT is the Concealed Infor- 
mation Test (CIT). Both the procedure and the pur- 
poses of this method are fundamentally different from 
the control question approach. The goal is to detect 
the presence of concealed information in the suspect’s 
mind, not to detect lying. The procedure relies on the 
accumulation of facts that are known only by the police, 
the criminal, and any surviving victims. The polygra- 
pher creates a series of multiple-choice questions and 
presents them to the suspect. For example, the polyg- 
rapher may ask, “In what room was the victim’s body 
found? What strange garment was the victim wearing? 
What was the victim clutching in his hand?” Each alter- 
native would appear equally plausible to an innocent 
person. But the true criminal will, in theory, be revealed 
by heightened physiological reactions that accompany 
recognition of concealed information. 

The CIT has several limitations. It can be used only 
when the details of the crime have been kept from the 
public. Even then, it is conceivable that the suspect is 
not the perpetrator but, rather, was told about the crime 
by the true criminal and therefore possesses concealed 
knowledge. It is possible that some guilty subjects are 
so distraught or pay so little attention to the details of 
their crimes that they actually lack the required infor- 
mation on which this method relies. 

Arousal-based theories of deception detection all 
stem from the idea that because deceivers fear being 
caught in a lie, they will exhibit predictable behaviors 
that signal their stress. Over the years, people have come 


to associate deception with lack of eye contact, fidgety 
movements, and certain grooming behaviors, among 
other behavioral cues (e.g., Strémwall & Granhag, 
2003). But the cues to deception are far less obvious and 
less reliable than many people believe (DePaulo et al., 
2003). In fact, psychologists have found very few reli- 
able cues to deception. Moreover, many verbal and 
nonverbal behaviors are influenced by cultural norms. 
Whereas it is expected for Caucasians to look into the 
eyes of their conversational partners, Japanese consider 
direct eye contact to be rude, and African Americans 
avert their gaze more often than European Americans 
(Johnson, 2006). Chinese speakers tend to use higher 
pitched voices when lying than when telling the truth; 
just the opposite is true among Hispanics (Matsumoto 
& Hwang, 2015). But most importantly, people who 
are telling the truth can experience the same emotions as 
liars, particularly when they are worried that they won't 
be believed. As Aldert Vrij, a psychologist at the Uni- 
versity of Portsmouth, reminds us, there is nothing as 
obvious as Pinocchio’s growing nose to alert us to a lie. 


Cognitive Methods of Detecting Decep- 
tion. Given the difficulty of using behavioral cues to 
detect deception, a new paradigm for detecting deception 
has emerged in recent years. Cognitive methods of decep- 
tion detection are based on the assumptions that lying 
is more mentally taxing than telling the truth, and that 
truth-tellers and liars use different strategies in respond- 
ing to questions. These premises have led to the develop- 
ment of new questioning methods to detect deceit. 
There are many reasons that lying is mentally tax- 
ing. Liars must first formulate their fabrications and 
then remember what they said earlier and to whom. 
They need to avoid providing any new information to 
interviewers. Because they know they are being deceit- 
ful, they may have to pay more attention to their own 
demeanor and to reactions from the interviewer to see if 
they are getting away with their lies. Finally, they have to 
suppress the truth. All of these activities require mental 
effort which, when compounded by the need to answer 
interviewers’ questions, can confound and confuse 
deceitful subjects. One group of researchers summed it 
up simply: “lying takes time” (Suchotzki, Verschuere, 
Bockstaele, Ben-Shakhar, & Crombez, 2017). 
Exploiting this fact, researchers have developed 
interview protocols that elicit and increase cognitive 
load more in liars, who are already preoccupied, than 
in truth-tellers. Among the techniques that effectively 
increase cognitive load is asking subjects to recall a series 
of events in reverse chronological order, and requiring 
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them to perform a secondary task during the interview, 
such as determining whether a figure that reappears on 
a computer screen is similar to a target figure shown 
earlier. These interventions cause liars to show more 
diagnostic cues to deception. In other words, by mak- 
ing subjects think harder in an interview, investigators 
are better able to distinguish liars from truthful inter- 
viewees (Vrij et al., 2008). 

Another cognitive approach to detecting decep- 
tion exploits the fact the liars prepare themselves for 
anticipated questions by rehearsing—indeed, over- 
rehearsing—their responses. But rehearsal only works 
when liars correctly anticipate the questions they will be 
asked. Although they may anticipate certain predictable 
questions (e.g., “What did you do in the restaurant?”), 
they typically do not anticipate spatial questions (e.g., 
“In relation to the front door and where you sat in the 
restaurant, where were the closest diners?”), temporal 
questions (e.g., “Who finished their food first, you or 
your friend?”), or requests to draw the scene. In one 
study, when observers viewed responses to anticipated 
questions, they could not distinguish truth-tellers from 
liars above chance level. But when they viewed responses 
to unanticipated questions, they correctly classified 80% 
of the truth-tellers and liars (Vrij et al., 2009). These 
findings suggest that asking unanticipated questions can 
be a surprisingly effective way to betray a liar. 

Yet another cognitive method for detecting deceit 
relies on the premise that liars and truth-tellers use dif- 
ferent strategies in investigative interviews. Whereas 
truth-tellers are generally forthcoming, liars tend to 
avoid certain topics and deny certain behaviors. This 
distinction allows investigators to be strategic about 
revealing evidence they possess about the suspect’s 
actions. For example, withholding evidence until late 
in the interview leaves room for deceitful suspects to 
blatantly lie, denying any involvement in the crime. So 
when the interviewer eventually reveals incontrovertible 
evidence—a surveillance video, for example—suspects 
must scramble to explain away the lie, often by telling 
another lie. The strategic use of evidence also increases 
investigators’ abilities to distinguish liars and truth-tell- 
ers (Hartwig, Granhag, & Luke, 2014). 

How well do these cognitive methods of deception 
detection stack up against standard methods of ques- 
tioning? According to a recent meta-analysis, cogni- 
tive lie detection approaches are effective, increasing 
accuracy rates from 56% using standard questioning 
procedures to 71% (Vrij, Fisher, & Blank, 2015). 
Should we be concerned that even these newer tech- 
niques yield correct classifications just 71% of the 
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time? Absolutely; before lie detection procedures can 
be applied with confidence by police, border control 
agents, or others who assess people’s truthfulness, they 
should be more accurate even than this. Might other 
methods work better? 


Brain-Based Lie Detection. Rather than relying on 
measures of physiological arousal as the polygraph does, 
or verbal responses as cognitive approaches do, recent 
developments in detecting deception monitor changes 
in the brain’s activity in response to stimuli. Two of the 
prominent brain-based methods of lie detection are 
neuroimaging and brain-wave analysis. 


Neuroimaging in Deception Detection. Neuroimag- 
ing techniques such as functional magnetic resonance 
imaging (fMRI) use scanners fitted with powerful elec- 
tromagnets to measure blood flow and oxygen utiliza- 
tion in selected parts of the brain. Increases in oxygen 
consumption and blood flow in a particular part of the 
brain indicate that that region of the brain is involved 
when a subject undertakes a certain task. The primary 
function of {MRI is to diagnose neurological disorders. 
But because it is highly sensitive to cognitive processes 
involved in memory (Binder, Desai, Graves, 8& Conant, 
2009) and motivation (Hare, O’Doherty, Camerer, 
Schultz & Rangel, 2008), it holds promise as a way to 
monitor deception. 

Early studies using {MRI to detect deception typi- 
cally asked simple questions about one’s past experi- 
ences or knowledge (e.g., “Who was your best friend 
in primary school?” “Does a bicycle have six wheels?”). 
Participants pressed buttons to answer “yes” or “no.” 
Some were told to conceal information by lying in 
response to specific questions, whereas others were told 
to respond truthfully. Scientists then compared brain 
activity in response to truthful answers and lies. 

At this point, you may wonder whether lying about 
the name of a best friend is comparable, in any way, to 
lying about criminal activity. In doing so, you are ask- 
ing whether these studies have external validity. Many 
neuroscientists—particularly those who are skeptical 
that neuroimaging can identify deception—have won- 
dered the same thing. 

So scientists have now begun to use more realis- 
tic methods to simulate the processes of truth-tell- 
ing and lying. For example, one team of researchers 
asked some research participants to fire a starter pistol 
with blank bullets in the testing room of a neuroim- 
aging center. Prior to fMRI questioning, half of each 
group was instructed to tell the truth and the other 


half was instructed to lie when asked, “Did you shoot 
that gun?” (Mohamed et al., 2006). Results showed 
that different patterns of brain activation were associ- 
ated with truth-telling and lying. Several brain regions 
in the frontal, parietal, and anterior cingulate cortex 
responded more strongly during lies. These brain areas 
are associated with planning and other high-level exec- 
utive functions, underscoring the fact that telling lies 
requires more cognitive effort than telling the truth. 
Although fMRI holds some promise as a method of 
detecting deception, a number of issues have not yet 
been resolved. It is not clear whether fMRI technol- 
ogy can handle situations in which a subject’s response 
cannot be neatly categorized as the truth or a lie. This 
occurs when a response is partly true and partly false, 
when people imagine that a fabricated memory is 
true, and when they consider the possibility of lying 
but ultimately decide to tell the truth (Appelbaum, 
2007). Also, questions remain about the use of fMRI 
for detecting deception in people with medical or psy- 
chiatric disorders, youth, the elderly, and those who 
take medications or use countermeasures. Finally, 
there is only limited evidence of the accuracy of {MRI 
in lie detection, and it is not particularly encourag- 
ing: accuracy levels range from 76% to 90% but drop 
precipitously when countermeasures were employed 
(Langleben & Moriarty, 2013). Despite these lingering 
concerns, {MRI techniques are being marketed com- 
mercially and occasionally used in court. Joel Huizenga, 
who founded a company called No Lie MRI, asserts 
confidently, “Once you jump behind the skull, there’s 
no hiding.” Not all neuroscientists agree, but {MRI test 
results were used in the case we describe in Box 7.1. 


fMRI monitors changes in brain activity to detect deception. 


Chris Ryan/OJO Images/Getty Images 
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The Case of Contested Poisoning: Munchausen’s | Box7.1 


Syndrome By Proxy or Not? Can {MRI Tell the Difference? 


Munchausen syndrome by proxy is a mental health 
disorder in which parents, guardians, or other care- 
givers deliberately inflict pain and injury on vulnera- 
ble children in order to attract attention to themselves. 
Perpetrators are overwhelmingly female, and often are 
mothers of the victims. The disease is difficult to diag- 
nose because many of the child’s symptoms could result 
from organic causes or undiagnosed illnesses. The ques- 
tion posed in a recent case in England was whether a 
child’s poisoning had been carried out by the victim’s 
mother. She was convicted of the charge and served 
four years in prison. 

In a groundbreaking experiment, Professor Sean 
Spence, a pioneer of {MRI technology to detect decep- 
tion, examined the woman’s brain activity as she 
alternately repeated her protestations of innocence 
and her accusers’ account of the poisoning (Spence, 
Kaylor-Hughes, Brook, Lankappa, & Wilkinson, 2008). 
The tests, repeated four times, showed that her prefron- 
tal and anterior cingulate cortices were activated when 
she endorsed statements she believed to be false, namely 


Brain-Wave Analysis in Deception Detection. 
Imagine that a suspect denies that he or she was at 
the scene of a crime. Further imagine that he or she is 
confronted with pictures or verbal descriptions of the 
scene. Relatively new technology that measures brain- 
wave patterns that occur in response to familiar and 
unfamiliar images may eventually help investigators 
determine whether people are being deceptive when 
they claim, “I wasn’t there.” This technique, termed 
brain fingerprinting, was the “brainchild” of Law- 
rence Farwell. It uses an electroencephalogram (EEG) 
to record electrical activity on the surface of the scalp, 
reflecting spontaneous activity from the underlying 
cerebral cortex. 

The premise of brain fingerprinting is that the brain 
houses information about experienced events and 
emits electrical signals in response to stimuli. A unique 
brain-wave pattern—the P300 wave—is elicited by a 
stimulus that is meaningful to the subject. It derives 
its name from its positive polarity and its occurrence 
approximately 300-900 milliseconds after the onset of 
a stimulus. Brain fingerprinting evaluates neural activity 


her accusers’ versions of the event. In short, the data sug- 
gested that she lied when she agreed with her accusers’ 
statements. According to Professor Spence, “[A]t the 
present moment, this research doesn’t prove that this 
woman is innocent. Instead, what it clearly demonstrates 
is that her brain responds as if she were innocent ... If 
proved to be accurate, and these findings replicated, 
this technology could be used alongside other factors to 
address questions of guilt versus innocence.” 


CRITICAL THOUGHT QUESTION 


A question arises whenever new technology is intro- 
duced into legal proceedings: At what point is the 
technology sophisticated enough to merit its use in 
investigations and trials? In your opinion, should 
the answer be different depending on whether the 
new technology is used for investigative purposes 
(e.g., to assess suspects’ truthfulness), or offered as 
evidence during a trial (e.g., to show that a witness 


had lied)? 


to assess how a suspect responds to crime scene details 
known only to the perpetrator. For example, after 
showing a suspect a series of common images while 
measuring P300 waves, investigators might show crit- 
ical images of the crime scene and compare activation 
patterns. A guilty person, but not an innocent subject, 
would react differently to the critical details because 
they are meaningful. (You can probably see that this 
protocol borrows heavily from the Concealed Informa- 
tion Test used with the polygraph.) 

Researchers estimate the accuracy of brain finger- 
printing by asking some participants to lie and oth- 
ers to tell the truth about a witnessed mock crime or 
autobiographical event when answering questions. 
They measure detection rates based on the resulting 
patterns of brain waves. Estimates range from 85% to 
95% accuracy in distinguishing liars from truth-tell- 
ers under optimized laboratory conditions (Rosenfeld, 
Soskins, Bosh, & Ryan, 2004). Meta-analysis showed 
that the P300 component of the brain wave measured 
in conjunction with the Concealed Information Test 
reliably detects concealed information under laboratory 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


168 CHAPTER7 Evaluating Criminal Suspects 


conditions, though the technique is less accurate with 
realistic mock crime scenarios (Meijer, Selle, Elber, & 
Ben-Shakhar, 2014). The technique’s originator, Law- 
rence Farwell, has patented, developed, and promoted a 
commercial version of the tool that he claims is 100% 
accurate (Farwell, 2011) despite limited empirical sup- 
port (Rosenfeld, 2005). 


Brain-Based Lie Detection in Court. Brain-based 
technologies could be used in at least two different ways 
in legal contexts. Defendants and witnesses could try to 
introduce the results of these tests to bolster their cred- 
ibility. In one U.S. case, defendant Terry Harrington's 
murder conviction was reversed after Lawrence Farwell 
used brain fingerprinting to conclude that the record of 
the crime stored in Harrington’s brain did not match 
the crime scene, but did match the alibi. When con- 
fronted with this information, a key prosecution witness 
recanted his testimony and admitted that he accused 
Harrington to avoid being prosecuted (Harrington v. 
Towa, 2003). 

Many people would agree that defendants and wit- 
nesses should be able to offer neuroscience evidence to 
support their version of the facts, so long as that evidence 
is based on valid and reliable scientific testing procedures. 
But many observers believe that the processes underlying 
these methods of deception detection are not sufficiently 
developed and understood to be routinely used in courts 
of law (e.g., Rusconi & Mitchener-Nissen, 2013). And 
when one ponders another use of this type of evidence— 
demanding that defendants and witnesses be screened for 
deception—even more people will balk. 

A host of legal issues arise when brain-based techniques 
are conducted against the wishes of the subject being 
scanned. What happens if a person refuses to undergo 
an fMRI or brain-wave test? Can his or her credibility be 
questioned? Some have pondered whether these practices 
constitute a “search” of the brain that should be governed 
by the Fourth Amendment’ prohibition against unrea- 
sonable search and seizure (Farah, Hutchinson, Phelps, & 
Wagner, 2014). A related question is whether brain-based 
tests conducted without the consent of the subject violate 
the protection against self-incrimination guaranteed by 
the Fifth Amendment. Alternatively, perhaps brain finger- 
printing is just another form of physical evidence, similar 
to DNA or fingerprint evidence. 

Although probing a person’s brain to detect a lie 
may seem highly intrusive, the government’s inter- 
ests in crime control and public protection may offset 
these concerns. How far the law can extend into the 
realm of exposing (and protecting) private thoughts is 


Brain fingerprinting, one method of detecting deception, 
uses electroencephalogram (EEG) - like the one shown 
here - to record electrical activity on the surface of the 
scalp, reflecting spontaneous activity from the underlying 
cerebral cortex. 


unclear. Many commentators urge judges to resist the 
temptation to admit this evidence until more conclu- 
sive data are available (Aronson, 2010), and a team of 
legal scholars has proposed legislation that would pro- 
hibit the use of brain-based lie detection techniques 
until regulatory systems can be put in place to evalu- 
ate and monitor their safety and effectiveness (Greely 
& Illes, 2007). Perhaps the only certainty is that the 
controversy over brain-based lie detection systems will 
continue for some time. 


Evaluating Confessions 


When investigators have a hunch that a person is 
acting deceptively—due to a “failed” polygraph, neu- 
roscientific test results, or simply through observation 
and interview—they may target that person for more 
formal interrogation, with the hope of extracting a 
confession. Throughout history, confessions have been 
accorded enormous importance. Many religions main- 
tain that confession is the first step toward redemption 
and have evolved special rituals to encourage it. Inter- 
rogations and confessions also play a role in military 
and intelligence matters. People detained as terrorist 
threats in military jails in Afghanistan, Iraq, Guanta- 
namo Bay, and elsewhere have been interrogated by 
harsh methods. These include both physical and psy- 
chological torture practices deemed illegal and con- 
demned by the American Psychological Association. 
But tactics used in military and intelligence-gathering 
interrogations have been applied in criminal interroga- 
tions as well (Evans et al., 2010). 


fotografixx/E+/Getty Images 
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Confessions play a prominent role in the criminal 
justice system; many consider them to be the most pow- 
erful weapon at the state’s disposal (Kassin & Gudjons- 
son, 2004). When the police capture suspects, one of 
their first acts is to encourage them to confess. A confes- 
sion will, of course, permit a district attorney or grand 
jury to bring charges. Even if the suspect later denies 
the confession and pleads not guilty, the confession can 
be introduced into evidence at the trial. 

Although disputed “confessions” by defendants 
occur surprisingly often and observers have docu- 
mented many false confessions (see, e.g., Center for 
Wrongful Convictions), the number of false confessions 
is actually a matter of contention. Prosecutors observe 
that defendants can easily recant confessions by alleging 
that police coerced them, but defense attorneys say that 
false confessions happen more often than prosecutors 


acknowledge. 


Historical Background and Current 
Legal Standing 


Until the mid-20th century, many “confessions” came 
only after intense questioning by the police—ques- 
tioning that involved promises, threats, harassment, 
and even brutality. Until 1966, the traditional test for 
admissibility of a confession in court was voluntariness. 
A voluntary confession is given without overt induce- 
ments, threats, promises, or physical harm. The trust- 
worthiness of a confession was believed to be lost when 
it was obtained through one or more of those means 
(Hopt v. Utah, 1884). 

But assessing the voluntariness of confessions 
proved difficult for many reasons. The task was highly 
subjective, and it resulted in countless “swearing con- 
tests” between police and suspects about what went 
on behind the closed door of interrogation rooms. 
Therefore, in Miranda v. Arizona (1966), the Supreme 
Court held that a confession resulting from in-cus- 
tody interrogation was admissible in court only if, in 
addition to being voluntary, it had been obtained after 
the police had ensured the suspect’s protection from 
self-incrimination by giving the so-called Miranda 
warnings (see Box 7.2). One year later, the Supreme 
Court extended those rights to juveniles (Jn re Gault, 
1967). The Miranda warnings are intended to pro- 
tect suspects from conditions that might give rise to 
unfounded confessions. 

The Miranda case did not solve all problems asso- 
ciated with the validity of confessions. Although the 
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warnings add a new element to interrogations, intense 
and secretive interrogations continue to this day, with 
the interrogator intent upon persuading the suspect 
to confess. Furthermore, most suspects waive their 
Miranda rights, and after a suspect voluntarily enters 
the interrogation room, investigators can use any num- 
ber of tactics to obtain a confession. 

Why do suspects waive their rights? A primary 
reason is because they do not understand them. 
Psychologists have documented problematic vocab- 
ulary and terminology of some Miranda warnings 
(Rogers, Rogstad, Steadham, & Drogin, 2011), 
widely held misconceptions about the warnings 
(Rogers et al., 2010), and juveniles’ difficulties under- 
standing them (Rogers et al., 2016). The stress that 
comes from being accused of wrongdoing under- 
mines comprehension of Miranda warnings, even in 
well-adjusted, intelligent adults (Scherr & Madon, 
2012). As we will show, young and mentally impaired 
suspects waive their rights because they are vulner- 
able to the tactics of a skillful interrogator (Zelle, 
Romaine, & Goldstein, 2015). 


Whittling Away at Miranda 


Miranda v. Arizona (1966) was one of the most contro- 
versial decisions of the past century. The Chief Justice 
at the time, Earl Warren, was castigated in congressio- 
nal committees and on the floor of Congress (Warren, 
1977), and “Impeach Earl Warren” billboards were 
widely seen. Although the decision has survived for 
more than 50 years, it remains controversial to this 
day. It survived a major challenge in 2000 when the 
Supreme Court reaffirmed that Miranda was a consti- 
tutional ruling and that the warnings are part of the 
national culture (Dickerson v. United States, 2000). 
The Dickerson case is a good example of stare decisis— 
the court’s preference for maintaining stability in the 
law through “abiding by settled principle” whenever 
possible. Given Miranda’s long-standing acceptance in 
the United States, the Court opted against changing the 
law of confessions. 

The U.S. Supreme Court has weakened the Miranda 
requirements through a series of other decisions, how- 
ever. Here are some of the changes: 


1. Confessions that violate Miranda may still be used at 
a trial. Suppose a person confesses when arrested, 
and the confession is taken in violation of the 
Miranda warnings. If the defendant testifies to his 
or her innocence at trial, the prosecutor may use 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


170 CHAPTER7 Evaluating Criminal Suspects 


The Case of Ernesto Miranda and the Right to | 80x72 


Remain Silent: Changing Forever the Face of Police Work 


One of the best-known U.S. Supreme 
Court cases decided during the last cen- 
tury, Miranda v. Arizona (1966) dealt with 
the problem of coerced confessions. Late on 
a Saturday in May of 1963, an 18-year-old 
woman left her job in downtown Phoenix. 
As she was walking home, a man grabbed 
her and dragged her to his car, tied her 
hands and laid her down in the back seat, 
then drove to the desert and raped her. As he 
waited for her to get dressed, he demanded 
money. She gave him the four $1 bills in her 
purse. 

A week after the rape, the victim’s brother-in-law 
spotted a car like the one she had described. He remem- 
bered enough of the license plate for the police to trace 
the car to Ernesto Miranda. When police located the 
car, they saw a rope strung along the front seat, just as 
the victim had described. They put together a lineup, 
selecting three Mexican Americans to stand with 
Miranda. But he was the only person with eyeglasses 
and tattoos—features the victim remembered about her 
assailant. Still, she couldn't identify anyone. 

Frustrated, the police then took Miranda to an 
interrogation room for what they thought was routine 
questioning. But the exchanges that occurred in that 
tiny chamber changed forever the way police interact 
with citizens. Miranda asked about the lineup: “How 
did I do?” “You flunked,” a police officer replied, and 
began to question Miranda. No attorneys, witnesses, or 
tape recorders were present. The police later reported 
that Miranda voluntarily confessed. Miranda described 
the interrogation differently: 


Once they get you in a little room and they start 
badgering you one way or the other, “You better 
tell us ... or we're going to throw the book at 
you. ... And I haven't had any sleep since the 
day before. I’m tired. I just got off my work, 
and they have me and they are interrogating me. 
They mention first one crime, then another one; 


they are certain I am the person. ... Knowing 
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Ernesto Miranda 


what a penitentiary is like, a person has 
to be frightened, scared. And not know- 
ing if he’ll be able to get back up and go 
home.” (Quoted in Baker, 1983, p. 13) 


Whichever story one believes, Ernesto 
Miranda emerged from the questioning a 
confessed rapist. In June of 1963, he was 
convicted of rape and kidnapping and was 


\ 


AP Images 


sentenced to 20-30 years for each charge. 
He appealed his conviction to the U.S. 
Supreme Court, and the Court—by a 5-4 
vote—concluded that his right against 
self-incrimination had been violated. 
Henceforth, they stated, the police must warn suspects 
of certain rights before starting a custodial interroga- 
tion. If these procedures are not followed, any damag- 
ing admissions made by suspects cannot be used by the 
prosecution in a trial. 

Ironically, on the night of January 31, 1976, 
Miranda was playing poker in a flophouse section of 
Phoenix. A drunken fight broke out and Miranda was 
stabbed. He was dead on arrival at the hospital. Miran- 
da’s killer fled, but his accomplice was caught. Before 
taking him to police headquarters, a police officer read 
to him from a card: 


You have the right to remain silent. Anything 
you say can be used against you in a court of law. 
You have the right to the presence of an attorney 
to assist you prior to questioning and to be with 
you during questioning, if you so desire. If you 
cannot afford an attorney, you have the right to 
have an attorney appointed for you prior to ques- 
tioning. Do you understand these rights? Will 
you voluntarily answer my questions? 


CRITICAL THOUGHT QUESTION 


What problems are the Miranda warnings intended 
to solve? What aspects of Miranda’s case might have 
led Supreme Court justices to decide that his con- 
fession was not given freely? 


the confession to show that the defendant should 
not be believed (Harris v. New York, 1971). 

2. Miranda does not apply unless the suspect is in the 
custody of the police. The Supreme Court has inter- 
preted custody in various ways. For example, the 
Court held that roadside questioning of a motorist 
stopped for drunk driving is not “custody,” even 
though the motorist is not free to go (Berkemer v. 
McCarty, 1984). Warnings are not required in this 
circumstance. “Stop-and-frisk” questioning is also 
usually viewed as noncustodial because such ques- 
tioning merely accompanies temporary detentions 
in public places. 

3. Miranda does not apply unless the defendant is being 
interrogated. A volunteered confession is always 
admissible. Suppose the police arrest a robbery 
suspect and decide, for whatever reason, not 
to question him. On the way to the station, the 
accused person volunteers that he wouldn't have 
been caught if he'd kept his mask on. This confes- 
sion is admissible because it was not in response to 


police questioning (Rhode Island v. Innis, 1980). 


The Validity of Confession Evidence 


In a perfect world, guilty people would always con- 
fess, and innocent people would never do so. Unfor- 
tunately, this is far from reality. Scientists know that 
two kinds of erroneous outcomes are possible: false 
denials (when guilty suspects proclaim their inno- 
cence and deny involvement in actual crimes) and 
false confessions (when innocent suspects confess to 
alleged crimes). False denials occur when crime perpe- 
trators lie by saying “I didn’t do it,” and false confes- 
sions occur when innocent suspects say “I did it” and 
provide factually untrue descriptions of how and why 
the crime occurred. 

Although false denials occur more often than false 
confessions, the latter have captured the attention of 
psychological scientists, lawyers, judges, and the pub- 
lic. Indeed, we focus a great deal of attention on the 
reasons for false confessions later in this chapter. But 
it is important to bear in mind that false denials are 
also critical errors for the criminal justice system and 
the public. Because they are more frequent than false 
confessions and can result in the release of guilty and 
potentially dangerous offenders back into the commu- 
nity, their costs should not be underestimated. As we 
discuss some of the reasons why false confessions occur, 
keep in mind that these influences promote confessions 
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by the guilty—important in the investigation and con- 
viction of criminal offending—as well as making false 
confessions more likely. 

Relatively few studies have looked at how guilty 
suspects tend to lie to authorities, although one study 
involved questioning prison inmates about the strat- 
egies they used to tell lies during interrogations 
(Stromwall & Willen, 2011). It documented both ver- 
bal and nonverbal techniques of deception, including 
providing statements that are close to the truth (but not 
the whole truth), and not giving away any information. 
These strategies reveal a sophisticated understanding of 
how to manage impressions and information during an 
interrogation. 

One might ask why so much attention has been 
devoted to uncovering false confessions and rela- 
tively little to understanding false denials. There are 
various answers to that question. It may reflect wide- 
spread philosophical agreement that it is “better for ten 
guilty persons to go free than one innocent person to 
be convicted,” and it may reflect the interests of many 
psychology and law scholars in illuminating ways that 
the criminal justice system ensnares innocent people 
(Cutler, 2011; Garrett, 2011). But it is worth remem- 
bering that if society wants the police to refrain from 
using tactics that yield false confessions, there will be 
a corresponding reduction in the number of true con- 
fessions that lead to the convictions of guilty suspects. 
Consider, for a moment, the possibility that among 
those fewer convictions are people who are guilty of 
multiple counts of sexually abusing children over a 
period of many years. False denials, like false confes- 
sions, come at a Cost to society. 


Why Do Innocent Suspects Falsely Con- 
fess? Why would a truly innocent person falsely con- 
fess to a crime that he or she did not commit? How 
often does this really happen? What are the circum- 
stances that would lead someone to confess falsely? Any 
attempt to quantify the problem is almost certainly an 
underestimation, because false confessions often are not 
revealed, and thus go unacknowledged by police and 
prosecutors and unreported by the media. But they are 
a global problem (Gudjonsson, 2010). In 2016, the 
Innocence Project reported that approximately 29% 
of cases in which DNA evidence led to exonerations 
involved false confession evidence. Interrogation-in- 
duced false confessions tend to occur in more serious 
cases like homicides and other high-stakes felonies 
when the police are under pressure to solve the crime, 
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and thus use more psychologically coercive tactics to 
wear the suspect down (Gross et al., 2005). Lacking a 
victim or an eyewitness to describe the crime, the police 
may need a confession to secure a conviction. 

Scientists understand some the circumstances that 
give rise to false confessions. But before we describe 
them, we ask how one can know for certain that a con- 
fession is false. Do we simply take suspects or defen- 
dants at their word when alleging that an admission of 
guilt was wrong? Alternatively, do we need some kind 
of evidence that proves, unequivocally, that they could 
not have committed the crime to which they confessed? 


Proving That a Confession Is False. There are 
four reasons one can be certain that a disputed confes- 
sion is false (Drizin & Leo, 2004). First, a suspect could 
confess to a crime that never happened. For example, 
three intellectually disabled defendants (including Vic- 
toria Banks) were convicted by an Alabama jury of kill- 
ing Ms. Banks's newborn child. Only after the three had 
served time in prison was it determined that Ms. Banks 
was incapable of giving birth to a child because she had 
had a tubal ligation operation that prevented her from 
getting pregnant. 

Confessions can be proved to be false in situations 
where it was physically impossible for a suspect to com- 
mit the crime, as, for example, when jail records show 
that the defendant was incarcerated at the time the 
crime was committed. Three men suspected of commit- 
ting crimes in Chicago were actually in jail when those 
crimes were committed (Drizin & Leo, 2004). 

A third way in which a disputed confession can be 
proved false is that the actual perpetrator is identified 
and guilt is objectively established. This happened in 
the case of Christopher Ochoa, a high school honor 
student, who confessed to robbing, raping, and mur- 
dering a woman in an Austin, Texas, Pizza Hut in 1988. 
Ochoa, who served 12 years in prison, claims that he 
confessed in order to avoid the possibility of a death 
sentence. He was released and exonerated only after the 
real perpetrator confessed to killing the woman and led 
authorities to the weapon and the bag in which he had 
placed the money (Drizin & Leo, 2004). 

Finally, a confession is false when there is scientific 
evidence—most commonly DNA—that definitively 
establishes the defendant’s innocence. For example, 
three teenagers (Michael Crowe, Joshua Treadway, and 
Aaron Houser) all falsely confessed to the 1998 murder 
of Michael’s 12-year-old sister Stephanie in Escondido, 
California. Charges against the boys were dropped only 
after DNA testing proved that blood found on the 
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sweatshirt of a mentally ill drifter who had been in the 
neighborhood on the night of the murder was Stepha- 
nie’s (Drizin & Colgan, 2004). 

Few cases involving disputed confessions come with 
independent evidence that the suspect is innocent, 
however (Leo, 2008). Rarely will the actual perpetrator 
come forward to claim responsibility and remove the 
blame from an innocent confessor, and in most cases 
there is no DNA evidence to compare to the confessor’s 
DNA. As a result, few confessors can prove definitively 
that their confessions were false. Even when DNA evi- 
dence exonerates a false confessor, prosecutors some- 
times refuse to concede innocence and juries sometimes 
convict. For example, in 1991, Jeffrey Deskovic was 
convicted of raping and murdering a high school 
classmate despite DNA testing that excluded him as a 
perpetrator. Why? Probably because in the course of a 
manipulative and grueling interrogation, the 16-year- 
old confessed. Since then, several other cases have come 
to light in which confessors were convicted despite 
unequivocal DNA evidence of their innocence (Drizin 
& Riley, 2014). In cases like these, prosecutors explain 
away inconsistencies between the confession and the 
DNA evidence by suggesting, for example, that the 
victim had prior consensual sex with another man (the 
so-called unindicted co-ejaculator) (Appleby & Kassin, 
2016; McMurtrie, 2015). 

Let’s return to the question of why a person would 
confess to a crime he or she did not commit. One rea- 
son is to protect someone else. Another is to escape the 
pressures of a harsh interrogation. Yet another reason 
is that various tactics of psychological coercion induce 
suspects to confess, particularly when those suspects 
are young or have mental limitations. Brendan Dassey, 
who confessed to raping and murdering a woman with 
his uncle, Steven Avery, in the Netflix series, Making a 
Murderer, was both young and cognitively impaired. 
Before confessing, he endured hours of questioning 
without his lawyer present. Several years later, a judge 
overturned his conviction because investigators had 
falsely promised Dassey that he would not be pros- 
ecuted for his alleged crimes. In Box 7.3, we provide 
another example of the compounding effects of interro- 
gators’ coercive tactics and suspects’ vulnerable state at 
the time of questioning. 


Inside the Interrogation Room: 
Common Interrogation Techniques 


Based on his own observations of more than 100 police 
interrogations and his review of recorded interrogations 
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The Case of Henry McCollum and Leon Brown: Young, | 0x73 | 


Intellectually Disabled Half-Brothers Who Falsely Confessed 


Red Springs, North Carolina; September, 1983. 
Eleven-year-old Sabrina Buie had been raped and 
suffocated by underwear stuffed down her throat. 
Nineteen-year-old Henry Lee McCollum and his 
15-year-old half-brother Leon Brown were picked 
up after police received a tip from a local teenager, 
despite the absence of physical evidence tying them 
to the crime. Their interrogations went on for five 
hours with no lawyers present and with their mother 
weeping in the hallway, unable to join them. McCol- 
lum cracked first. He concocted a story about how he 
and three others attacked and killed the girl, and then 
asked, “Can I go home now?” (Years later, McCollum 
recounted that he had never before been under such 
pressure, with detectives “hollering at me and threat- 
ening me.”) Armed with a confession from his half- 
brother, police worked on Brown next, threatening 
him with execution if he failed to cooperate. He also 
confessed and signed a statement prepared by police. 
Even though both men claimed their confessions were 
coerced, they were convicted, sentenced to death, and 
languished in prison for 30 years. But after decades 
of legal battles, their fortunes turned in 2014 when 
DNA evidence from a cigarette butt found near the 
victim’s body implicated another man who lived only 
a block away. McCollum and Brown were freed later 


in several hundred other cases, Professor Richard Leo 
noted a fundamental contradiction concerning the 
nature of interrogations: “On the one hand, police need 
incriminating statements and admissions to solve many 
crimes, especially serious ones; on the other hand, there 
is almost never a good reason for suspects to provide 
them. Police are under tremendous organizational and 
social pressure to obtain admissions and confessions. 
But it is rarely in a suspect’s rational self-interest to say 
something that will likely lead to his prosecution and 
conviction” (Leo, 2008, pp. 5-6). 

Because physical intimidation and “third-degree” 
tactics are virtually nonexistent today, interrogators 
now use psychologically oriented coercion to overcome 
the anticipated resistance of suspects and to yield legally 
admissible confessions (Kassin et al., 2010). Most of 
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Henry McCollum and Leon Brown 


that year. But like other prosecutors who attempt to 
explain away contradictory DNA evidence by invok- 
ing the theory of an “unindicted co-ejaculator,” the 
original prosecutor, Joe Freeman Britt, continues to 
believe in their guilt. 


CRITICAL THOUGHT QUESTION 


What police tactics may have led to McCollum and 
Browns false confessions? How do you suspect those 
tactics influenced them? 


these techniques are detailed in interrogation training 
manuals; the most popular are Criminal Interrogation 
and Confessions, commonly referred to as the Reid tech- 
nique (Inbau et al., 2013) and Practical Aspects of Inter- 
view and Interrogation (Zulawski & Wicklander, 2001). 
For example, the Reid technique consists of nine steps 
that interrogators are instructed to use in order to 
obtain confessions. To understand why someone would 
falsely confess, one must be aware of the techniques of 
social influence recommended by these manuals and 
put into practice in interrogation rooms. 

One can divide an interrogation into the pre- 
interrogation “softening up” stage and the interrogation 
itself. Throughout the encounter, police use well- 
crafted, deliberate strategies to secure incriminating evi- 
dence from suspects. 
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Pre-Interrogation—”Softening Up” the Sus- 
pect. Would you prefer to be “interviewed” or “inter- 
rogated?” (Probably the former.) When the police 
arrange to question a suspect, they may “invite” him or 
her to the station house because they “just want to ask 
a few questions” to “clear up a little matter.” They may 
explicitly tell the suspect that they do not consider him 
or her a suspect. This all sounds innocuous enough. But 
the police have actually misrepresented the nature and 
purpose of the “discussion” to disarm the suspect and 
reduce resistance (Leo, 2008). 

When a suspect arrives at the police station for 
questioning, he or she is typically shuffled off to a 
small, soundproof room with armless, straight-backed 
chairs, thereby removing sensory stimulation and dis- 
tractions. By physically and socially isolating the sus- 
pect, the police begin to subtly exert pressure on him 
or her to talk. The interrogator may then try to soften 
up the suspect by using flattery, ingratiation, and rap- 
port building—asking benign questions and engag- 
ing in pleasant small talk. According to one detective, 
“I don’t care whether it is rape, robbery or homicide 
... the first thing you need to do is build rapport with 
that person ... I think from that point on you can get 
anybody to talk about anything” (Leo, 2008, p. 123). 
All the while, the detective is concealing the fact that 
he or she has already determined that the suspect is 
guilty of a crime and is intent on extracting incrimi- 
nating evidence. 

Although the police are required by law to give the 
Miranda warnings prior to questioning, there are var- 
ious ways they can circumvent these warnings, such as 
trivializing the implications of a Miranda waiver for 
future outcomes for the suspect (Scherr & Madon, 
2013). Leo observed a detective who stated, “Don’t 
let this ruffle your feathers or anything like that, it’s 
just a formality that we have to go through, okay. As I 
said this is a Miranda warning and what it says is ....” 
The intent here is to get the suspect to waive his or 
her rights and begin to talk, thereby increasing the 
police’s chances of hearing incriminating informa- 
tion. Recall that the warnings are required only when 
the suspect is being interrogated while in custody. By 
telling suspects that they are not under arrest and are 
free to go, there is no need to warn them that their 
statements may be used against them. On other occa- 
sions, police can persuade the suspect to talk in order 
to tell “his (or her) side of the story.” Almost all sus- 
pects waive their Miranda rights and talk to interro- 
gators (Leo, 2008). 
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The Interrogation Itself. During the heart of the 
questioning, interrogators use a set of carefully orches- 
trated procedures with the goal to eventually over- 
whelm even the most reluctant suspect and get him or 
her to provide incriminating statements. These pro- 
cedures can be reduced to a few basic strategies. One 
strategy is the use of negative incentives to break down 
a suspect’s defenses, lower resistance, and instill feelings 
of fear, despair, and powerlessness. Negative incentives 
like accusations, attacks on denials, and evidence fabri- 
cations convey to the suspect that there is no choice but 
to confess. The police also use positive inducements 
to motivate the suspect to see that an admission is in 
his or her best interest. All interrogators try, implicitly 
or explicitly, to send the message that the suspect will 
receive some benefit in exchange for an admission of 
wrongdoing (Leo, 2008). 

After the suspect has either implicitly or explicitly 
agreed to talk, the interrogation can become accusato- 
rial, with the interrogator confronting the suspect with 
a statement indicating absolute belief in guilt. Accusa- 
tions are one of the most basic tactics in interrogations; 
police use them routinely. One subtle effect of an accu- 
sation is shifting the burden of proof from the state to 
the suspect. In what may be one of the most “ingenious 
psychological aspects of American interrogation” (Leo, 
2008, p. 135), the suspect must now work to convince 
the police of his or her innocence. 

During questioning, interrogators also challenge 
denials that suspects make, often by simply cutting 
them off or expressing disbelief in their version of events 
(Kassin et al., 2010). They also introduce information, 
either intentionally or unintentionally, about details of 


Police interrogators are specially trained to use various tech- 
niques, including psychologically oriented coercion to over- 
come suspect resistance. 
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the crime (Appleby, Hasel, & Kassin, 2013). The effect 
of these ploys is to undermine suspects’ confidence in 
their memories, which may cause inconsistencies in 
later retellings of the truth, and eventually, false confes- 
sions consistent with interrogators’ version of the facts. 

The most powerful tool in the interrogator’s arse- 
nal is the opportunity to present fabricated evidence. 
Even if interrogators have no evidence of suspects’ 
wrongdoing, they can make them believe that they do. 
They can point to “signs” of nonverbal behavior that 
indicate guilt, tell suspects that other people including 
eyewitnesses and accomplices have implicated them, 
and make up stories about the existence of fraudulent 
fingerprint and DNA evidence and surveillance videos 
that capture their images. On occasion, a suspect may 
take a polygraph examination, presented as an oppor- 
tunity to prove innocence, when all along investigators 
plan to confront the suspect with evidence of a failed 
test and urge him or her to confess. 

Finally, police use positive inducements to persuade 
suspects that they will benefit from complying with 
authorities and confessing. This can take the form 
of providing scenarios to explain or justify suspects’ 
actions (e.g., suggesting that they were probably acting 
in self-defense or in the “heat of the moment’), or of 
promising some sort of a deal for confessing. Sometimes 
detectives simply imply that suspects can go home if 
they accept interrogators’ demands. In another famous 
case involving false confessions—the Central Park jog- 
ger case, in which five young men confessed to brutally 
raping and beating a female jogger—each suspect con- 
fessed in a way that minimized his own involvement, 
and each thought that after confessing he could go 
home (Kassin, 2005). 

A 2007 survey of more than 600 police investigators 
showed that they commonly practiced many of these 
ploys, including physically isolating suspects, establish- 
ing rapport, finding contradictions in their accounts, 
confronting them with evidence of their guilt, and 
appealing to their self-interest (Kassin et al., 2007). But 
one recent study hints that interrogation tactics may 
have changed somewhat over the intervening years, at 
least in one jurisdiction. By analyzing 29 recorded inter- 
rogations provided by the Robbery-Homicide Division 
of the Los Angeles Police Department, Kelly, Miller, 
and Redlich (2016) found that rapport-building was 
the favored tactic at the beginning of the interrogation, 
and that provoking emotions by offering rationaliza- 
tions or appealing to one’s conscience tended to increase 
as the interrogation progressed. But confrontational 
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tactics such as accusations of guilt and implied threats 
for noncompliance were used relatively infrequently. 
Moreover, interrogations that ended in a confession 
contained fewer confrontations than those that ended 
in denial, suggesting that suspects are less likely to coop- 
erate with detectives when questioned in an accusatory 
or threatening manner. Whether these findings hold up 
in a larger sample and these practices take place in other 
departments are questions for future research. 


An Empirical Look at Interrogation Tactics. Psy- 
chological scientists have examined some of these inter- 
rogation tactics and now understand why innocent 
people waive their Miranda rights, how interrogators’ 
presumption of guilt affects the nature of the question- 
ing, which, in turn, affects the suspect’s responses, and 
how false evidence ploys elicit confessions. 

To test the possibility that innocent people are likely 
to waive their rights and submit to questioning, Kassin 
and Norwick (2004) conducted a study in which par- 
ticipants were instructed either to steal $100 from a 
drawer (guilty condition) or to open the drawer but 
not take any money (innocent condition). When ques- 
tioned by a “detective” who sought a waiver of their 
Miranda rights, innocent participants were consider- 
ably more likely to grant the waiver than those who 
were guilty, by a margin of 81-36%. When asked to 
explain why, 72% of innocent people said that they 
waived their rights precisely because they were inno- 
cent. A typical comment: “I did not have anything to 
hide.” Innocents may waive their rights and answer 
questions because they assume, naively, that their 
innocence will set them free. But ironically, “innocence 
may put innocents at risk” (Kassin, 2012, p. 433). 

Recall that many interrogations begin with the 
detective issuing a statement of belief in the suspect’s 
guilt. This presumption of guilt can apparently influ- 
ence the way a detective conducts the questioning, 
causing the suspect to become defensive or confused, 
and increasing the chances of a false confession. This 
phenomenon—referred to as a self-fulfilling proph- 
ecy or behavioral confirmation (Meissner & Kassin, 
2004)—has been demonstrated in a wide range of set- 
tings (McNatt, 2000; Rosenthal & Jacobson, 1968). 
After people form a particular belief (e.g., in the guilt 
of a suspect), they unwittingly seek out information 
that verifies that belief, overlook conflicting data, and 
behave in a manner that conforms to the belief. In turn, 
the target person (here, the suspect) behaves in ways 
that support the initial belief. 
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Psychologists have also examined the effects of an 
implicit assumption of guilt on the behavior of inter- 
rogators and suspects, and on judgments of the inter- 
rogation by neutral observers. The first section of a 
multipart study (Hill, Memon, & McGeorge, 2008) 
asked whether interviewers’ assumption of guilt 
affected the kinds of questions they ask suspects. Prior 
to formulating their questions, some participant-in- 
terviewers were led to believe suspects were guilty of 
cheating on a test; others believed they were innocent. 
As expected, expectations of guilt resulted in more 
guilt-presumptive questions, indicating that confirma- 
tion bias led interviewers to seek information confirm- 
ing their expectations. 

In a follow-up study, independent observers lis- 
tened to audiotaped interviews of “suspects” who had 
been questioned with either guilt-presumptive or neu- 
tral questions, and rated their behavior. Importantly, 
observers did not hear the questions asked, only the sus- 
pects’ responses, and none of the responses contained a 
confession. Still, observers rated the suspects questioned 
in a guilt-presumptive manner as more nervous and 
defensive and less plausible than suspects questioned in 
a neutral manner, and judged the former to be guiltier 
than the latter. 

The presumption of guilt apparently ushers in a 
process of behavioral confirmation by which the expec- 
tations of interrogators affect their questioning style, 
suspects behavior, and, ultimately, judgments of the 
guilt of the suspect. These findings may actually under- 
estimate the risks of behavioral confirmation in actual 
interrogations, where questioning can go on for hours 
rather than minutes and interrogators have years of 
experience in questioning suspects, as well as confi- 
dence in their ability to get a confession (Meissner & 
Kassin, 2004). 

Finally, we consider the role of evidence ploys in 
eliciting confessions. As we mentioned, it is legal for 
interrogators to lie to suspects about the existence 
of evidence linking them to the crime. Researchers 
have now investigated how these ruses lead people 
to believe they committed acts they did not actually 
commit. In one study (Nash & Wade, 2009), partic- 
ipants were falsely accused of cheating on a comput- 
erized gambling task. Some were shown a doctored 
video that portrayed them doing so, and others 
were only told that their cheating was documented 
on video. Participants who saw the fake video were 
more likely to provide confabulated details and con- 
fess without resistance. Feeding false information to 
suspects can apparently cause them to doubt their 
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memories and rely instead on external sources to infer 
what happened. 

So far, we have considered the effects of interroga- 
tion tactics on adults accused of committing crimes. 
But a substantial number of juveniles are also interro- 
gated by police who use the same strategies on them 
(Cleary & Warner, 2016). Hayley Cleary painted a 
particularly troubling picture of juvenile interroga- 
tions after observing 57 recorded interviews (Cleary, 
2014). One account of those interrogations noted, 
“Even when police interrogators left the room, cam- 
eras kept recording the teenage suspects. Some paced. 
Several curled up and slept. One sobbed loudly, hit- 
ting his head against the wall, berating himself. Two 
boys, left alone together, discussed their offense, jok- 
ing. What none did, however, was exercise his con- 
stitutional rights. It was not clear whether the youths 
even understood them. Therefore, none had a lawyer 
at his side. None left, though all were free to do so, 
and none remained silent. Some 37 percent made full 
confessions, and 31 percent made incriminating state- 


ments” (Hoffman, 2014). 


False Confessions 


Innocent people tend to waive their Miranda rights, 
police presume guilt, and interrogators use carefully 
scripted techniques to elicit confessions. Consequently, 
detectives draw out confessions from innocent people 
as well as from the guilty. Yet not all false confessions 
are alike; they occur for different reasons and can be 
explained by different situational and dispositional fac- 
tors. Kassin and Wrightsman (1985) devised a taxon- 
omy of false confessions. Although it has been refined 
over the years (Kassin & Gudjonsson, 2004), it still 
serves as a good framework for understanding why false 
confessions happen. 

Some innocent people confess to criminal acts 
with little prodding. When Charles Lindbergh’s baby 
was kidnapped in 1932, more than 200 people came 
forward and claimed responsibility. After the murder 
of child beauty-pageant contestant JonBenét Ramsey 
had gone unresolved for several years, prosecutors 
were eager to consider the confession of Mark Karr. 
But Karr’s DNA did not match the sample found 
on the victim and he was never charged. These vol- 
untary false confessions arise because people seek 
notoriety, desire to cleanse themselves of guilt feel- 
ings from previous wrongdoings, want to protect 
the real criminal, have difficulty distinguishing fact 
from fiction (McCann, 1998), or, as in one reported 


case, want to impress a girlfriend (Radelet, Bedau, & 
Putnam, 1992). 

Sometimes suspects confess in order to escape 
or avoid ongoing aversive interrogations or to gain 
some sort of promised reward. Legal history is full of 
examples dating as far back as the Salem witch tri- 
als of 1692 during which approximately 50 women 
confessed to being witches, some after being “tyed ... 
neck and heels till the blood was ready to come out of 
their noses” (Karlsen, 1989, p. 101, cited by Kassin 
& Gudjonsson, 2004). The false confessions in the 
Central Park jogger case were of this sort; each of the 
defendants said he confessed because he wanted to go 
home. These confessions are termed compliant false 
confessions because the suspect is induced to comply 
with the interrogator’s demands to make an incrim- 
inating statement. They occur when suspects know 
that they are innocent but publicly acquiesce to the 
demand for a confession because the short-term ben- 
efit of confessing—such as being left alone or allowed 
to leave—outweighs the long-term costs—such as 
being charged with or convicted of a crime (Madon 
et al., 2011). 

Some suspects confess because they actually come 
to believe that they have committed the crime. These 
so-called internalized false confessions can be directly 
related to the highly suggestive and manipulative tech- 
niques that interrogators sometimes use during ques- 
tioning. An internalized false confession can result 
when, after hours of being questioned, badgered, and 
told stories about what “must have happened,” sus- 
pects begin to develop a profound distrust of their own 
memory. Being vulnerable, they are easily influenced 
by external suggestions and come to believe that they 
“must have done it.” 

We previously described the case of 14-year-old 
Michael Crowe, who falsely confessed to killing his sis- 
ter. Despite his initial vehement denials, Michael appar- 
ently came to believe, over the course of three grueling 
interrogations, that he had actually stabbed her: “Pm 
not sure how I did it. All I know is I did it” (Drizin 
& Colgan, 2004, p. 141). During the interrogations, 
detectives told Michael at least four lies: that his hair 
was found on his sister’s body, that her blood was in his 
bedroom, that all of the doors to the house had been 
locked, and that he failed a lie detector test. With no 
memory of the killing but persuaded by these details, 
Michael was apparently convinced that he had dissocia- 
tive identity disorder and that the killing was accom- 
plished by the “bad Michael” while the “good Michael” 
blocked out the crime (Drizin & Colgan, 2004). 
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Inside the Courtroom: How 
Confession Evidence Is Evaluated 


The first source of error involving confession evidence 
stems from what happens in the interrogation room. 
A second source of error occurs when prosecutors, 
defense attorneys, judges, and especially juries fail to 
understand why the suspect might have confessed and 
uncritically accept a false confession as valid. The false 
confession sets in motion a chain of events with adverse 
consequences for the suspect because attorneys, juries, 
and judges make decisions—about plea-bargaining, 
convicting, and sentencing—assuming that what the 
suspect said was true. 

Many prosecutors assume that only guilty suspects 
confess. So when they secure a confession, they tend 
to treat suspects harshly, charging them with the high- 
est number and types of offenses possible, requesting 
higher bail, and being reluctant to accept a plea bargain 
to a reduced charge (Drizin & Leo, 2004). The confes- 
sion becomes, in essence, the crux of the prosecution's 
case. Even defense attorneys assume that people who 
confess are guilty, and urge them to accept plea bargains 
rather than risk their chances in a trial with confession 
evidence (Nardulli, Eisenstein, & Fleming, 1988). 

Judges are also likely to treat confessors harshly. In 
cases of disputed confessions, they almost always decide 
that confessions are voluntary and thus admissible 
as evidence in a trial (Givelber, 2001). In some cases, 
defendants who confessed will nevertheless enter a plea 
of not guilty and go to trial. If the jury convicts, judges’ 
sentences are likely to be harsh because they tend to 
punish offenders who claim innocence, waste resources 
in a trial, and fail to show remorse or apologize (Leo, 
2008). 

Confessions are an especially potent form of evi- 
dence to jurors, even more influential than eyewitness 
and character testimony (Kassin & Neumann, 1997). 
Juries are quite likely to convict defendants who con- 
fessed, even when confession are false. Archival anal- 
yses of actual cases in which false confessors pled not 
guilty and proceeded to trial show that conviction rates 
ranged from 73% (Leo & Ofshe, 1998) to 81% (Drizin 
& Leo, 2004). 

For several reasons, jurors tend to accept confession 
evidence. They assume that suspects would not act 
against their own self-interests and confess to some- 
thing they had not done (Kassin et al., 2010) and that 
interrogators are adept at identifying liars (Costanzo, 
Shaked-Schroer, & Vinson, 2010). They are persuaded 
by secondary confessions in which suspects confess 
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to another person who provides information to the 
police, even when those informants are motivated to 
lie (Wetmore, Neuschatz, & Gronlund, 2014). Jurors 
are impressed by contextual details in confessions, par- 
ticularly if the details include nonpublic information, 
but they fail to account for the fact that police could 
have scripted the confession in a manner consistent 
with their theory of the case. But jurors’ awareness may 
be changing in subtle ways. One recent study showed 
that jurors can be made aware that situational pressures, 
rather than guilt, may have motivated defendants to 
confess (Woestehoff & Meissner, 2016). 

In general though, when people, including jurors, 
explain the causes of others’ behavior, they often 
commit the fundamental attribution error: They do 
not give sufficient weight to the external situation as 
a determinant of behavior; instead, they believe the 
behavior is caused by stable, internal factors unique 
to the actor. In many instances, jurors take a confes- 
sion at face value, fail to adjust or correct for situa- 
tional forces on behavior, and assume that if suspects 
confess, they must be guilty (Wrightsman & Kassin, 
1993). So a jury trial will not provide much of a safe- 
guard for defendants who falsely confess and then 
claim their confessions were coerced (Bornstein & 
Greene, 2017). 

Psychologists sometimes participate in cases of 
disputed confessions, functioning as consultants to 
defense attorneys or testifying as expert witnesses in 
pretrial admissibility hearings and during trials. The 
objective is to educate jurors and judges about the 
nature of police interrogations and the dispositional 
and situational factors that lead to false confessions. 
Their testimony can successfully alert jurors to whether 
the confession is consistent with other trial evidence 
(Henderson & Levett, 2016). But might there be a 
more efficient way to prevent wrongful convictions 
based on false confessions? Wouldn't it be better to 
assess, early in the investigation of a case, whether a 
suspect’s confession resulted from a coercive interro- 
gation? Several commentators advocate reforming the 
system with this objective in mind. 


Reforming the System to Prevent 
False Confessions 


Recording all police interrogations can provide a 
complete, objective, and reviewable record of how 
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the suspect was questioned. It can improve the 
quality of interrogations by deterring manipula- 
tive tactics by investigators and frivolous claims of 
coercion by defendants (Kassin, Kukucka, Lawson, 
& DeCarlo, 2014). It can also preserve an objective 
record of the entire session—an important benefit 
because police reports of interrogations frequently 
understate the use of confrontation, maximiza- 
tion, leniency, and false evidence (Kassin, Kukucka, 
Lawson, & DeCarlo, 2017). Several states and the 
federal government require video-recording, and 
hundreds of other jurisdictions voluntarily record 
interrogations. 

How the interrogation is recorded is important. 
Daniel Lassiter and his colleagues have shown that 
when the camera is focused on the suspect, observers 
are more likely to judge the confession as voluntary, 
compared with the same confession recorded from a 
different camera perspective (e.g., focused equally on 
the suspect and the interrogator or solely on the inter- 
rogator) (Lassiter, Ware, Ratcliff, & Irvin, 2009). This 
is an example of illusory causation—the tendency to 
attribute causation to one stimulus because it is more 
conspicuous than others. When the recording shows 
both the suspect and the interrogator, observers are 
more attuned to situational pressures exerted by the 
interrogator. 

A more radical reform would reconceptualize the 
fundamental nature of police interrogations. At pres- 
ent, American interrogation practices are confron- 
tational and accusatorial, and police claim that these 
techniques are necessary to get reluctant suspects to 
confess. By contrast, police interviews in the United 
Kingdom are not coercive or overtly confrontational, 
and interviewers are not allowed to lie to suspects or 
present false evidence. The goal is to obtain useful 
information about a crime, rather than to extract a 
confession (Gudjonsson & Pearse, 2011). Data sug- 
gest that the nonconfrontational, U.K.-type inter- 
views produce fewer false confessions and more true 
confessions than accusatory interrogations (Meissner 
et al., 2014), probably because they encourage suspects 
to say more (Evans, Michael, Meissner, & Brandon, 
2013), which leads to more accurate credibility judg- 
ments (Vrij et al., 2015). One scholar, a prominent 
observer of the Supreme Court, advocates that judges 
take a stand against deception in police interrogations 
(Wrightsman, 2010). 
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Key Terms 


Summary 
1. What are some psychological investigative tech- 5. What brain-based techniques are used to detect 
niques used by the police? The police use a variety deception, and how well do they work? Two tech- 
of techniques to increase the likelihood that suspects niques, neuroimaging using {MRI and brain fin- 
will be prosecuted and convicted. Among these are gerprinting using electroencephalograms, record 
criminal profiling; unaided judgments of deception; brain activity while people are either lying or tell- 
the so-called lie detector (technically, the polygraph ing the truth. Studies show that different patterns 
technique); brain-based techniques for gauging of brain activation are associated with truth-telling 
deception; and procedures to induce confessions. and lying. Advocates of these procedures promote 
2. What is criminal profiling? Criminal profiling is an their effectiveness in detecting deception, but 
attempt to use what is known about how a crime was a number of complicating issues have not been 
committed to infer what type of person might have resolved. 
committed it. Evidence about profiling suggests that 6. How valid is confession evidence? What kinds of 
it may have some utility as a means of narrowing interrogation procedures can lead to false con- 
police investigations to the most likely suspects. fessions? Two kinds of errors arise in the context 
3. Is the polygraph a valid instrument for lie detec- of confessions: guilty suspects falsely proclaiming 
tion? What are some problems associated with their innocence and innocent suspects falsely con- 
it? No measure of physiological reactions can pre- fessing. Among the interrogation techniques that 
cisely distinguish between guilt and other negative can lead to false confessions are prolonged social 
emotions, such as fear, anger, or embarrassment. isolation, confronting a suspect and expressing a 
Although some studies show high rates of accuracy belief in his or her guilt, exaggerating or fabricat- 
in distinguishing between subjects who are lying ing evidence against the suspect, and offering psy- 
and those who are not, many scientists are skepti- chological and moral justification for the offense. 
cal of those claims. 7. What are some of the reforms proposed to pre- 
4. What are the premises of cognitive-based methods vent false confessions? Critics of police interroga- 
to detect deception and how effective are those pro- tions suggest that these interrogations should be 
tocols? Cognitive methods of deception detection are recorded in order to improve the quality of ques- 
based on the facts that lying is mentally taxing, and tioning, deter police misconduct, and preserve a 
that truth-tellers and liars reveal information in dif- record that can be evaluated at a later time. A more 
ferent ways. Researchers have developed interviewing radical approach would replace the accusatorial 
protocols that increase cognitive load on already- style of interrogations with nonconfrontational 
taxed liars and that reveal evidence strategically, forc- interviews such as are now being conducted in the 
ing deceptive suspects to be caught in their lies. United Kingdom. 
Key Terms 
behavioral countermeasures functional magnetic negative incentives 
confirmation criminal profiling resonance imaging polygraph 


brain fingerprinting 
cognitive load 


diagnostic cues 
evidence ploys 


fundamental attribution 
error 


positive inducements 


serial killers 


compliant false external validity illusory causation spree killers 
confessions fabricated evidence enn es false truth bias 
: confessions 
Concealed : false confession ao voluntary false 
Information Test lie bias 


confessions 


false denial 


Control Question Test mass murderer 
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ORIENTING QUESTION 


1. What are the major legal proceedings between 
arrest and trial in the criminal justice system? 

2. What is bail, and what factors influence the amount 
of bail set? 


3. Why do defendants and prosecutors agree to plea 
bargain? 


etween the time that the police make an arrest 

and a case is eventually resolved at sentencing, 

traditional prosecutions involve several steps with 
psychological implications. One feature of traditional 
prosecutions has obvious psychological overtones: a trial. 
The trial is the penultimate act in our adversary system 
of justice. (For criminal defendants who are found guilty 
to be guilty, sentencing and punishment come after- 
wards and for civil litigants, further wrangling some- 
times ensues.) Trials are public battles waged by two 
combatants (prosecution versus defense in a criminal 
trial, plaintiff versus defendant in a civil trial), each vying 
for a favorable outcome. They can be fiercely contested; 
prosecutors desire convictions, criminal defendants seek 
their freedom through acquittals, civil plaintiffs want 
compensation for wrongs they have suffered, and civil 
defendants hope to be absolved of wrongdoing and not 
required to pay damages. Psychological issues abound. 

Although the trial may be the most visible and dra- 
matic ritual in our system, many other factors play 
larger—often decisive—roles in determining case out- 
comes. For example, in the weeks and months follow- 
ing arrest, many criminal cases are simply dismissed for 
lack of evidence or other difficulties that prosecutors 
perceive in the case. Of some 56,000 felony cases filed 
during May 2009 in the 75 most populous counties in 
the United States, 25% were dismissed prior to formal 
prosecution (Reaves, 2013). 

For the vast majority of people charged with crimes 
and not fortunate enough to have the charges dropped, 
plea bargains, not trials, resolve their cases. Plea bar- 
gaining, described in more detail later in the chapter, is 
a process in which a defendant agrees to plead guilty in 
exchange for some concession from the prosecutor. Such 
concessions typically involve a reduction in the type of 
charge, the number of charges, or the recommended 


4. What are settlement negotiations, and why are 
most civil lawsuits resolved through settlement 
rather than trial? 


5. What is the purpose of a trial? 


2 


What are the steps involved in a trial? 


7. How has the introduction of emerging technologies 
changed the way that trials are conducted? 


sentence. By pleading guilty, defendants give up their 
right to a trial, allowing attorneys and judges to move 
on to other cases. The vast majority of civil cases are 
also resolved without a formal trial in a process termed 
settlement negotiation, described in more detail in this 
chapter. 

If most cases are settled without a trial, why is our 
society (including psychologists who work in the legal 
arena) so fascinated by trials and trial procedures? With- 
out a doubt, there are theatrical aspects to many tri- 
als, especially those featured in news media, films, and 
novels. Trials grab our attention because they vividly 
portray the raw emotions of sad, distraught, and angry 
people. Interest in trials is also related to their very pub- 
lic nature; most trials are conducted in open court for 
all to see. Some are televised or even available for online 
viewing. 

In contrast, negotiations about plea bargains and 
settlements are largely hidden from public view. Pros- 
ecutors offer concessions to defense attorneys over the 
phone or in courthouse hallways. Defense attorneys 
convey these offers to their clients in offices or jail cells. 
Settlement negotiations in civil cases are also conducted 
in private. In fact, the eventual settlements in civil cases 
are often never made public. 

You may notice that we expend many more pages 
of this book on psychological issues before and during 
trials than we do on plea bargains or settlement nego- 
tiations. This choice reflects the nature of the research 
findings available to us. Like the general public, psy- 
chologists have been intrigued by the interpersonal 
dramas and behavioral complexities involved in trials. 
Thus, psychologists have conducted a great deal of 
research on trials and have much to say about them. 
Just keep in mind that most cases are disposed of in 
different and less public ways—through plea bargains 
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and settlement discussions that are core concepts of 
this chapter. In future editions of this book, we hope 
to be able to say more about the plea-bargaining pro- 
cess. But the scope of research in this area would have 
to broaden to include plea negotiations in order for 
that to happen. 

In addition to plea bargains and settlements, this 
chapter examines other pretrial proceedings in crim- 
inal cases including pretrial motions and bail setting, 
and outlines the basic steps involved in a trial. All of 
these procedures raise important psychological ques- 
tions that have been addressed through experimen- 
tation, observation, or empirical analysis. We preface 
those issues by describing the customary sequence of 
activities that occur after an arrest has been made in a 
criminal case. 


Steps Between Arrest and Trial 


If the police believe that a suspect committed a crime, 
they will probably arrest the suspect. However, being 
arrested for a crime and being charged with a crime 
are two different events, and a person may be arrested 
without being charged. For example, the police may 
arrest drunks to detain them and sober them up, but 
formal charges might never be filed. Charging implies a 
formal decision to continue with the prosecution, and 
that decision is made by the prosecuting attorney rather 
than the police. A few studies have focused on psycho- 
logical factors associated with prosecutors’ decision to 
pursue criminal charges. For example, by reviewing files 
in 400 child maltreatment cases in North Carolina, 
Eldred and colleagues determined that only 40% of 
individuals arrested for child maltreatment were 
charged, and that the presence of a concurrent 
nonchild maltreatment charge was associated 
with that decision (Eldred, Gifford, McCutchan, 
& Sloan, 2016). 


The Initial Appearance 


Following arrest, the initial appearance is a 
crucial step in the criminal process. The Fourth 
Amendment to the U.S. Constitution requires 
that any person arrested be brought before a 
judge within 48 hours of arrest. This is one of 
the most important protections of the Bill of 
Rights. In many countries the police arrest peo- 


periods—or indefinitely. In the United States, how- 
ever, anyone who is arrested must be taken without 
delay before a judge, an essential protection against 
abuse of power by the police. The primary purpose 
of the initial appearance is for the judge to review the 
evidence summarized by the prosecutor and determine 
whether there is reason to believe that the suspect com- 
mitted the crimes charged. In addition, the judge will 
inform defendants of the charges against them, remind 
them of their constitutional rights, review the issue of 
bail, and appoint attorneys for those that cannot afford 
to hire their own. 


The Preliminary Hearing 


The next step is the preliminary hearing. One of its pur- 
poses is to filter out cases in which the prosecution has 
insufficient evidence. At a preliminary hearing, the prose- 
cution must offer some evidence on every element of the 
crime charged and the judge must decide whether the 
evidence is sufficient to pursue the case further. No jury is 
present and defendants rarely testify or offer any evidence 
of their own. The judge will sometimes send the case to a 
grand jury (described next) or reduce the charges, either 
because the judge believes the evidence does not support 
the level of crime charged by the prosecutor or because 
of a plea bargain between the prosecutor and the defense 
attorney. 


The Grand Jury 


Consisting of citizens drawn from the community, the 
grand jury meets in private with the prosecutor to 
investigate criminal activity and return indictments 


ple (or “detain” them, a euphemism for arrest) 
and hold them without charge for extended 


Courtroom trial in session. 


Ron Chapple/The Image Bank/Getty Images 
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(complaints prepared and signed by the prosecutor 
describing the crime charged). The grand jury may call 
witnesses on its own initiative if it is dissatisfied with 
the witnesses presented by the prosecutor. In some 
states the defendant has a right to testify. In about one- 
third of the states, a criminal defendant cannot be pros- 
ecuted unless a grand jury has found grounds to do so. 
The remaining states permit the prosecutor to proceed 
either by grand jury indictment or by a preliminary 
hearing. 

If the grand jury decides there is sufficient evidence 
to justify the defendant being tried, it issues an indict- 
ment. For example, six Baltimore police officers were 
indicted by a grand jury in relation to the 2015 death 
of Freddie Gray, a young black man who died while in 
police custody. None of the officers was convicted. 


Arraignment 


A grand jury gives its indictments to a judge, who sum- 
mons those indicted to court for arraignment. At the 
arraignment, the judge makes sure that the defendant 
has an attorney and appoints one if necessary. The 
indictment is then read to the defendant, and the defen- 
dant is asked to plead guilty or not guilty. It is custom- 
ary for defendants to plead not guilty at this time, even 
those who ultimately plead guilty. The reasons for a 
not-guilty plea at this stage involve providing opportu- 
nities for both plea bargaining and discovery (described 
next), so that the defendant’s attorney can review some 
of the evidence against the defendant. 


Discovery and Pretrial Motions 


In criminal cases, defendants and their attorneys want to 
be aware of the evidence the prosecution will use to prove 
its case. In civil trials, each side is entitled to discovery— 
that is, each side has a right to depose (or question) the 
witnesses on the opposing side, and to review and copy 
documents that the other side might use at trial. 

Just how much the prosecution must reveal to the 
defense varies widely. Some states require prosecutors to 
turn over to the defense all reports, statements by wit- 
nesses, and physical evidence. Most states require only 
that the prosecutor share certain evidence (e.g., labora- 
tory reports) and evidence that is exculpatory (i-e., that 
tends to show the defendant is not guilty or suggests that 
prosecution witnesses are not credible). In part because 
prosecutors failed to share exculpatory evidence, a Col- 
orado man spent eight and a half years in prison for a 
crime he didn’t commit. We describe his case in Box 8.1. 
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Discovery is a two-way street. In general, states 
require the defense to turn over the same types of mate- 
rials that the prosecution must turn over. If the prosecu- 
tion is required to reveal laboratory reports, the defense 
will likewise be required to share such reports. In many 
states, the defense is required to notify the prosecution 
if it intends to rely on certain defenses, notably insanity 
and alibi defenses. The reason for requiring such pre- 
trial notice is to give the state an opportunity to investi- 
gate the claim and avoid being surprised at trial. 

During the discovery phase of the case, both sides 
file pretrial motions seeking favorable rulings on the 
admissibility of evidence. Motions commonly filed by 
the defense are the following: 


1. Motion for separate trials. When two or more 
defendants are jointly indicted, one of them can 
be counted on to request a separate trial, claim- 
ing that to be tried together would be prejudicial. 
Such a motion was granted in the case of Timothy 
McVeigh and Terry Nichols, who were convicted 
in separate trials of bombing the federal building 
in Oklahoma City, killing 168 people. McVeigh 
was convicted of murder and sentenced to death, 
but Nichols was convicted of a lesser charge (con- 
spiracy) and sentenced to life imprisonment. 

2. Motion to sever counts. Suppose the indictment 
charges the defendant with robbing a convenience 
store on April 13 and burglarizing a house on 
April 15. The defendant may request separate tri- 
als on these offenses. A defendant may argue that 
it is prejudicial for the same jury to hear evidence 
about separate crimes because the jury will be 
tempted to combine the evidence introduced on 
the separate crimes to find the defendant guilty of 
each crime. There is good reason for defendants to 
be concerned about how a jury will react to mul- 
tiple charges. Psychological research studies that 
simulate jury decision-making have shown that 
jurors are more likely to convict a defendant on 
any charge (e.g., robbery) when it is combined 
with another (e.g., burglary) than when it is tried 
alone (e.g., Greene & Loftus, 1985). A review of 
nearly 20,000 federal criminal trials over a five- 
year period reached a similar conclusion (Leipold 
& Abbasi, 2006). 

3. Motion for change of venue. The defendant may 
request a change of venue (moving the proceed- 
ings to a different location) on the ground that 
community opinion, usually the product of preju- 
dicial pretrial publicity, makes it impossible to seat 
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; | Boxs.t 8.1 
The Case of Tim Masters and Prosecutors’ 


Failure to Disclose Evidence 


Tim Masters 


In late January, 2008, Tim Masters became perhaps the 
first person in Colorado to walk up to a counter at the 
Department of Motor Vehicles and, without first tak- 
ing a number and waiting in line, get a drivers’ license. 
The crowds of people waiting their turns were happy 
to give Masters a break; after all, he had been released 
from prison just a few days before when his murder 
conviction and life sentence were wiped out by DNA 
evidence that pointed to another suspect. The DNA 
testing was the final chapter in a long saga of misplaced 
hunches, shoddy procedures, and prosecutors’ failure to 
disclose crucial evidence. 

In 1987, Masters—then only 15 years old—lived 
with his father in a trailer outside of Fort Collins, Col- 
orado. A woman’s body was found in a field about 


a fair-minded jury. Psychologists are sometimes 
involved in analyzing the extent and impact of the 
publicity on prospective jurors. 

4. Motion to suppress a confession or other statement 
by the defendant. The Fifth Amendment protects 
against self-incrimination, and the Sixth Amend- 
ment forbids the use of a statement taken in viola- 
tion of the right to counsel. One or both of these 
constitutional provisions may become relevant any 
time the prosecution offers a confession or other 
statement by a defendant as evidence of guilt. Typ- 
ically, defense counsel files a motion alleging that 
the confession was obtained in violation of the 
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100 feet from his home; she had been stabbed and sex- 
ually mutilated. Detectives interrogated Masters, who 
admitted to walking past the body on his way to catch 
a school bus and failing to report it. They also searched 
his home, confiscating violent pictures he had drawn in 
his school notebooks. Over the next several years, pros- 
ecutors built a circumstantial case against Masters based 
on “psychological analysis” of his drawings, the fact that 
the murder coincided with the anniversary of his moth- 
er’s death, and their suspicions. Masters was convicted 
of murder and sentenced to life imprisonment in 1999. 
But several years later, a new team of investigators 
and attorneys began to glean clues that prosecutors 
knew more than they revealed in 1987. They learned 
that police had an alternate suspect back then, some- 
thing not revealed to the defense. They learned that 
counter to the judge’s orders, prosecutors had taken 
evidence from the case for their own examination. 
They alleged that prosecutors deliberately “stonewalled, 
delayed, and obstructed” in order to preserve the con- 
viction. Eventually, DNA tests excluded Masters as a 
suspect. His conviction was set aside, he was released 
from prison, and he finally got the chance to drive. 


CRITICAL THOUGHT QUESTION 

What had the prosecutor in this case failed to do, 
and why was that mistake costly to Masters, and 
eventually, to the police department, prosecutor's 
office, and the community? 


defendant’s constitutional rights, the prosecutor 
files a written response, and the court holds a hear- 
ing at which the defendant and police give their 
versions of the circumstances under which the con- 
fession was obtained. The judge decides the issue 
on the basis of what was said and the credibility of 
the witnesses. Questions of who is telling the truth 
are usually resolved in favor of the police. Criminal 
defendants who believe that their confessions were 
coerced or made involuntarily have good reason to 
try to suppress them, because juries tend to accept 
a defendant’s confession without careful evaluation 
of the circumstances that led to the confession. 


5. Motions in limine. Perhaps the most common pre- 
trial motions are those that seek advance rulings 
on evidentiary issues that will arise at trial. A 
motion in imine is simply a request for a pretrial 
ruling. Suppose, for example, that the defendant 
was previously convicted of burglary. The judge 
must decide whether to allow the prosecution to 
introduce that conviction into evidence in order 
to discredit the defendant if he or she chooses 
to testify. The defendant obviously wants a pre- 
trial ruling on this issue in order to plan the 
questioning of the jurors and to decide whether 
to testify. Similarly, the prosecutor may want a 
pretrial ruling on the admissibility of a certain 
piece of evidence in order to plan the opening 
statement. 


The Decision to Set Bail 


Judges must decide whether to keep criminal defen- 
dants in custody during the lengthy process between 
arrest and trial or whether to release them into the 
community with a promise to reappear for subsequent 
hearings. Judges have many options. In capital cases 
and cases in which the defendant poses a serious risk of 
fleeing or committing other crimes, they can deny bail 
altogether. Approximately half of all murder defendants 
are denied bail, compared with less than 10% of defen- 
dants charged with other crimes (Reaves, 2013). 

Short of denying bail, judges can require that 
money (or a bail bondsman’s pledge) be deposited 
with the court or that a third person agrees to be 
responsible for the defendant's future appearances and 
to forfeit money if the defendant does not appear. 
When bail is higher than defendants can afford, they 
have no choice but to remain in jail. In fact, nearly 
three-quarters of people awaiting trial in New York 
City jails are detained because they could not pay bail, 
yet fewer than 8% of them had committed a serious 
crime (Bellafante, 2017). Most defendants who prom- 
ise to reappear do so. In the 75 most populous coun- 
ties in the United States in 2009, only 17% of released 
defendants missed a court appearance and were issued 
a warrant for their arrest (Reaves, 2013). Whether 
bail bonds actually reduce the risk of nonappearance 
is not clear. Box 8.2 describes some techniques that 
bail-bond agents use to ensure that defendants who 
post bail will show up for court. 

In addition to ensuring the defendant’s return to 
court, bail has a secondary purpose: protecting public 
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safety. In fact, bail evolved in the American legal sys- 
tem as an attempt to resolve the basic conflict between 
an individual’s right to liberty on the one hand and 
societal rights to be protected from criminal behav- 
ior on the other. The Eighth Amendment to the 
U.S. Constitution says that excessive bail shall not be 
required, but the Supreme Court has ruled that this 
provision does not guarantee a right to bail; it sim- 
ply requires that bail, if any, should not be excessive 
(United States v. Salerno, 1987). Although various laws 
govern the bail decision, they are typically vague and 
ill-defined, allowing judges considerable leeway in the 
factors they consider and the way they make the deci- 
sion about bail. 


What Considerations Affect the 
Decision to Set Bail? 


Psychologists and other social scientists have examined 
how judges make bail-setting decisions (e.g., Beattey, 
Matsuura, & Jeglic, 2014). In particular, they have eval- 
uated the factors that judges consider and the cognitive 
processes by which judges weigh and combine these 
factors. 

Bail decisions are influenced by both legal and extra- 
legal factors. Legal factors are related to the offense or 
the offender’s legal history; research has shown that bail 
is likely to be denied or set very high when the offense 
was serious and when the offender has prior convictions 
(Williams, 2016). Even perceptions of crime serious- 
ness matter: In one study, judges imposed higher bail 
on those charged with sexual offenses than on those 
charged with nonsexual offenses at the same statutory 
offense level (Beatty et al., 2014). Since there is not 
strong, consistent evidence that defendants charged 
with sexual offenses are at higher risk to reoffend 
(Beatty et al., 2014), they may be particularly disad- 
vantaged in the bail-setting context. This suggests that 
judges may be considering even the legally relevant 
factor of crime seriousness in an unsystematic, stereo- 
type-influenced way. 

Because laws relevant to bail decisions are ill defined 
and there is little public scrutiny of this step in the crim- 
inal process, extralegal factors such as offenders’ race 
and gender can affect judges’ decisions as well. There 
is evidence that this occurs (e.g., Freiburger, Marcum, 
& Pierce, 2010; Kutateladze & Andiloro, 2014). For 
example, in cases prosecuted by the New York County 
District Attorney in 2010-2011, judges detained a 
higher percentage of Black felony defendants (61%) 
than Latinos (56%), Whites (43%), or Asians (28%). 
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The Case of Marcella Deann Gomez and the Cybersearch i la 


for Defendants on the Run 


FBI TEN MOsT 


WANTED FUGITIVE 


Unlawful Flight to Avoid Prosecution - Criminal Homicide, Criminal Attempt to Commit Homicide in 
the First Degree, Criminal Homicide of a Law Enforcement Officer, Criminal Attempt to Commit 
Criminal Homicide of a Law Enforcement Officer 


ERIC MATTHEW FREIN 
my ge 


Photograph 
taken in 
August of 
2011 
Aliases: Eric Frein, Eric M. Frein 
DESCRIPTION 
Date(s) of Birth Used: May 3, 1983 Hair: Brown 
Place of Birth: New Jersey Eyes: Blue 
Height: 6'1" Sex: Male 
Weight; 165 pounds Race: White 


NCIC: W011862497 Nationality: American 


Remarks: Frein is known to be a heavy smoker, a weapons enthusiast, and a survivalist. He 
claims to have fought with Serbians in Africa, and he has studied Russian and 
Serbian languages. He may have shaved his head on both sides and have long hair 
on top. He was last seen with no facial hair and was wearing a brown and gold 
windbreaker, khaki shorts, and sneakers. He was carrying a dark qreen backpack 
with black trim, Frein has ties to the mid-Atlantic region of the United States, 
including the states of Pennsylvania, New Jersey, and New York, 


CAUTION 
Eric Matthew Frein is wanted for his alleged Involvement in the shooting death of one Pennsylvania State 
Police trooper and the wounding of another outside the Blooming Grove Barracks in Pike County, 
Pennsylvania, on September 12, 2014 


REWARD 
The FBI is offering 4 reward of up to $100,000 for information leading directly to the arrest of Eric 
Matthew Frein. 


SHOULD BE CONSIDERED ARMED AND EXTREMELY DANGEROUS 


If you have any information concerning this person, please contact your local FBI office or the 
nearest American Embassy or Consulate. 


PASP/FBI/Splash News/Newscom 


Bail bond agents like Duane Lee “Dog” Chapman (star 
of the reality television program Dog the Bounty Hunter 
that ran for eight seasons) are renowned for their dili- 
gence in tracking down defendants who have skipped 
bail and failed to return to court as required. Bonding 
agents stand to lose the value of the bond posted if the 
defendant cannot be located, so their financial incen- 
tive for locating and returning the defendant to custody 
is considerable. 

Although bonding agents have been criticized in the 
past for strong-arm search-and-return tactics, increas- 
ingly they are turning to modern technology to catch 
offenders on the run. For instance, a Facebook page is 
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devoted to Arkansas’ Most Wanted Bail Bond Jumpers. 
One of the fugitives featured there at one point was 
Marcella Deann Gomez, described as a 41-year-old 
White woman with multiple warrants out in multiple 
states and accompanied with the advisement “bond at 
own risk.” 


CRITICAL THOUGHT QUESTION 

What are the implications for most defendants, 
fugitive defendants like Marcella Deann Gomez, 
and the general public when suspects are released 
on bail prior to trial? 


After controlling for charge seriousness and prior 
record, Blacks were still 10% more likely to be detained 
than Whites. What accounts for these results? Even if 
race per se does not influence bail-setting, factors cor- 
related with race, such as a defendant's perceived prob- 
ability of re-arrest, may guide judges’ decisions (see, 
e.g., McIntyre & Baradaran, 2013). In other words, 
racial and gender disparities emerge because judges 
regard Black defendants as more likely to be re-arrested 
than Whites, and female defendants as less likely to be 
re-arrested than males. 

Psychologists have assessed the cognitive processes 
that judges use in determining whether bail should be 
allowed. In some studies, judges respond to simulated 
cases presented as vignettes. In other studies, research- 
ers observe judges dealing with real cases in the court- 
room (Dhami, 2003; Dhami & Ayton, 2001). In 
both settings, judges tend to use a mental shortcut 
called the matching heuristic: They search through 
a subset of available case information and then make 
a decision on the basis of only a small number of 
factors (e.g., offense severity and prior record), often 
ignoring other seemingly relevant information. This 
is not especially surprising; judges’ large caseloads 
force them to make fast decisions, and people often 
use shortcut reasoning strategies when forced to think 
quickly (Kahneman, 2011). 

The opinions of police and prosecutors can also 
sway judges’ decisions about bail. Dhami (2011) ana- 
lyzed bail-setting decisions in two London courts and 
found that prosecutors’ requests and the position of the 
police strongly influenced judges’ choices. Problem- 
atically, neither of these recommendations was related 
to important factors in the case, including an offend- 
er’s risk of committing further crimes while out of jail. 
Finally, although judges were highly confident that they 
had made the appropriate decisions, there was signifi- 
cant disagreement among judges who responded to the 
same simulated fact patterns, raising troubling ques- 
tions of fairness and equality. 


Does Pretrial Release Affect Trial 
Outcome? 


What if the defendant cannot provide bail and remains 
in jail until the time of trial? Does this pretrial deten- 
tion affect the trial’s outcome? Clearly, yes. Defendants 
who are detained in jail are more likely to plead guilty 
or be convicted and to receive longer sentences than 
those who can afford bail, even when the seriousness 
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of their offenses and the evidence against them are the 
same (Phillips, 2012). Some data suggest that prosecu- 
tors use pretrial detention as a “resource” to encourage 
(or coerce) guilty pleas. Pretrial detention is likely to 
cost defendants their jobs, making it harder for them to 
pay attorneys—so the threat of it may make them more 
likely to plead guilty. Among defendants who actually 
go to trial, an accused person who is free on bail finds it 
easier to gather witnesses and prepare a defense. A jailed 
defendant cannot go to his or her attorney’s office for 
meetings, has less time working with the attorney to 
prepare for trial, and has less access to records and wit- 
nesses. Detention also corrodes family and community 
ties and affects job stability. 


Can High-Risk Defendants Be 
Identified? 


Around 1970, a push began for legislation that would 
increase the use of preventive detention—the detention 
of persons who pose a risk of flight or danger, including 
violent offenders, individuals with severe mental illness, 
and suspected terrorists. Civil libertarians oppose the 
preventive detention of individuals believed to be at 
high risk of re-offending because it conflicts with the 
fundamental assumption that a defendant is innocent 
until proven guilty (Cole, 2014; Margulies, 2011). 
Preventive detention of so-called high-risk offenders 
also assumes that valid assessments of risk and accurate 
predictions of future dangerous conduct can be made. 
Kraemer and colleagues defined the assessment of risk 
as the “process of using risk factors to estimate the like- 
lihood (i.e., probability) of an outcome occurring in 
a population” (Kraemer et al., 1997, p. 337). Mental 
health professionals now have the capacity to assess vio- 
lence risk in some situations, particularly when using 
specialized tools (see, e.g., Otto & Douglas, 2010; 
Wilson, Desmarais, Nicholls, Hart, & Brink, 2013). 
But there remains a debate about how precise such esti- 
mates can be, with some authors identifying the limits 
of specialized tools and strategies (e.g., Ewing, 2011). 
Thus, judges have difficulty knowing which defen- 
dants are high risk and which can be trusted. For 
example, in Shepherd, Texas, Patrick Dale Walker 
tried to kill his girlfriend by putting a gun to her head 
and pulling the trigger. The loaded gun failed to fire. 
Walker’s original bail was set at $1 million, but after 
he had been in jail for four days, the presiding judge 
lowered his bail to $25,000. This permitted Walker to 
be released. Four months later, he fired three bullets 
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at close range and killed the same woman. Afterward, 
the judge did not think he was wrong in lowering the 
bail, even though, since 1993, Texas has had a law 
that permits judges to consider the safety of the victim 
and of the community in determining the amount of 
bail. But Patrick Walker had no previous record, was 
valedictorian of his class, and was a college graduate. 
Would a psychologist have done any better in predict- 
ing Walker’s behavior? 

The preventive detention of suspected terrorists is 
an altogether different matter, though no less conten- 
tious. (Recall the outcry over President Trump’s 2017 
order banning citizens from seven predominately Mus- 
lin countries from entering the United States until a 
stricter vetting system could be developed to ensure 
they did not pose a national security risk.) Although 
many citizens approve of preventive detention of sus- 
pected terrorists, believing that society’s need to be 
protected from possible future harm outweighs indi- 
vidual rights, our ability to identify future terrorists is 
in its infancy. Many risk factors for common forms of 
violence (e.g., domestic violence) are not relevant to 
violent terrorism based on ideologies, affiliations, and 
grievances (Monahan, 2012). Moreover, individual risk 
factors for being recruited into a terrorist network and 
actually carrying out a terrorist act are probably not the 
same, and the many varieties of terrorist acts may each 
reflect a different constellation of precursors. 


Plea Bargaining in Criminal 
Cases 


Most criminal cases—by some accounts, 95%—end 
prior to trial when the defendant pleads guilty to some 
charge, usually in exchange for a concession by the 
prosecutor. The extensive use of plea bargaining in the 
criminal justice system illustrates the dilemma between 
truth and conflict resolution as goals of our legal system. 

Plea bargaining has been practiced in the United 
States since the middle of the 19th century, and lately 
it has threatened to put the trial system out of business. 
Of nearly 50,000 felonies adjudicated in the 75 largest 
counties in the United States during 2009, 96% were 
resolved via guilty pleas (Reaves, 2013). Interestingly, 
murder defendants were less likely to plead guilty than 
defendants charged with other violent felonies. Guilty 
pleas were offered by 97% of robbery suspects but by 
only 73% of murder suspects. The harsh sentences 
imposed on most convicted murderers—often life in 
prison without parole—make it worthwhile for murder 
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defendants to go to trial and hope for sympathetic 
judges or juries. 

Both mundane and serious cases are resolved by 
plea bargains. In a routine case that would never 
have been publicized if the defendant had not been 
a judge, Roger Hurley, a judge from Darke County, 
Ohio, pled guilty in a domestic violence case. He was 
accused of grabbing his estranged wife by the neck 
during an argument and threatening her with a bread 
knife. According to Hurley, he accepted a plea bargain 
in order to get on with his life and end the hurt and 
friction that this incident caused to his family. In a 
more notorious case, James Earl Ray, the assassin of 
Martin Luther King, Jr., died in prison while serving 
a life sentence as a result of a plea bargain. That plea 
deal was not well received: many thought Ray had 
not acted alone, and the plea agreement meant that 
the facts would never be aired in a public forum. After 
Ray’s death in 1998, the King family released a state- 
ment expressing regret that Ray had never had his day 
in court and the American people would never learn 
the truth about Dr. King’s death. 

The defendant’s part of the plea bargain requires an 
admission of guilt. This admission relieves the prosecu- 
tor of any obligation to prove that the defendant com- 
mitted the crimes charged. The prosecutor’s part of the 
bargain may involve an agreement to reduce the num- 
ber of charges or allow the defendant to plead guilty to 
a charge less serious than the evidence supports. For 
example, manslaughter is a lesser charge than murder, 
and many murder prosecutions are resolved by a plea of 
guilty to manslaughter. 

In a common procedure known as charge bargain- 
ing, the prosecutor drops some charges in exchange for 
a guilty plea. But charge bargaining may lead prosecu- 
tors to charge the defendant with more crimes or with 
a more serious crime than could be proven at trial, as a 
strategy for enticing defendants to plead guilty. Indeed, 
until 2013, unless defendants were willing to enter a 
plea bargain at the first opportunity, federal prosecutors 
were required to charge defendants with the most seri- 
ous crimes that could be proved (Rakoff, 2014). Labo- 
ratory research using role-playing procedures indicates 
that “overcharging” is effective: Research participants 
were more likely to accept a plea bargain when more 
charges were filed against them (Gregory, Mowen, & 
Linder, 1978). The defendants who engage in this type 
of bargaining may win only hollow victories. Cases in 
which prosecutors offer to drop charges are likely to be 
ones for which judges would have imposed concurrent 
sentences for the multiple convictions anyway. 


Plea bargaining may also take the form of sentence 
bargaining, in which prosecutors recommend reduced 
or less restrictive sentences in return for guilty pleas. In 
role-playing research, adults (but not juveniles) were 
much less likely to accept a plea bargain when the 
offer included jail time than when it did not (Redlich 
& Shteynberg, 2016), suggesting that sentencing bar- 
gaining can be an effective tool, at least for adult defen- 
dants. As you can see, prosecutors have a great deal of 
control over the terms of a plea deal. 

Sentencing is ultimately the judge’s decision, and 
although judges vary in their willingness to follow pros- 
ecutors’ recommendations, many simply rubber-stamp 
prosecutorial sentencing recommendations. In general, 
defendants can expect that judges will follow the sen- 
tences that have been recommended by a prosecutor, 
and prosecutors can earn the trust of judges by recom- 
mending sentences that are reasonable and fair. 


Benefits of Plea Bargaining 
for Defendants and Attorneys 


Why do defendants plead guilty? There are multiple 
reasons: because the evidence of guilt is strong and 
therefore, the likelihood of conviction is high, and 
because, if convicted, they would face lengthy sentences 
(Redlich & Shteynberg, 2016). 

Some court observers suspect that tougher sentenc- 
ing laws of the past few decades have allowed pros- 
ecutors to gain even greater leverage over criminal 
defendants, threatening them with mandatory or harsh 
sentences. So no matter how convinced defendants are 
of their innocence, they take a risk by turning down 
plea bargains and facing the possibility of additional 
charges or mandatory sentences (Oppel, 2011). So in 
essence, they choose a certain more lenient option over 
a potential more serious one (Helm & Reyna, 2017). 
We describe one such case in Box 8.3. 

Although prosecutors have most of the power 
in plea bargaining, defendants have the final say in 
any decision. Before accepting a guilty plea, judges 
ask defendants if they made the decision freely and 
of their own accord. Defense attorneys can have an 
impact in this decision. Their recommendations 
interact with the defendant’s wishes in complex ways 
to yield a decision. Defense attorneys gauge whether 
to recommend a plea offer based on the strength of 
the evidence against the defendant and the severity 
of the punishment (Brank & Scott, 2012). When the 
evidence points toward conviction and the defendant 
is facing a lengthy prison sentence, defense attorneys 
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The Case of Shane | Box8.3 ce 


Guthrie and the Power of the 
Prosecution in Plea Bargaining 


Shane Guthrie, age 24, was arrested in Gainesville, 
Florida in 2010 and charged with aggravated bat- 
tery on a pregnant woman and false imprisonment. 
The charges stemmed from Guthrie allegedly beating 
his girlfriend and threatening her with a knife. The 
prosecutor initially offered Guthrie a plea deal of two 
years in prison and probation. Believing in his inno- 
cence, Guthrie rejected that offer, as well as a subse- 
quent offer of five years in prison, despite apparently 
being warned that higher charges would be filed if 
he refused to accept the offer. But Guthrie’s attorney 
maintained that there was no evidence the girlfriend 
was pregnant, that she started the fight by hitting 
Guthrie in the forehead with a pipe and changed her 
story several times, and that she had been arrested in 
2009 for attacking Guthrie and telling police that he 
struck her. 

The prosecutor's response to Guthrie’s unwilling- 
ness to plead guilty? A year later, he filed more seri- 
ous charges, including first-degree felony kidnapping, 
which would have meant life imprisonment if Guth- 
rie, who had already spent time in prison, was con- 
victed. “So what he could have resolved for a two-year 
term could keep him locked up for 50 years or more” 
(Oppel, 2011). This case illustrates the power that a 
prosecutor, who determines what charges to file, has 
over a defendant's destiny. 


CRITICAL THOUGHT QUESTION 

How do the prosecutor’s actions in this case differ 
from the more typical ways that prosecutors han- 
dle plea bargains? 


will recommend strongly that defendants accept plea 
offers. 

At least in some circumstances, defense attorneys 
also take their clients’ preferences into account. Kramer, 
Wolbransky, and Heilbrun (2007) had attorneys read 
vignettes that varied the strength of the evidence against 
a hypothetical defendant, the potential sentence if con- 
victed, and the defendant’s wishes. When the probabil- 
ity of conviction was high and the likely prison sentence 
was long, attorneys strongly recommended the plea 
offer, regardless of the defendant’s desires. But when the 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


190 CHAPTER 8 Traditional Prosecutions: Arrest, Bail, Plea Bargain and Settlement, and Trial 


probability of conviction was low and the prison sen- 
tence was short, attorneys were willing to consider the 
defendant’s wish to proceed to trial. 

Unfortunately, zealous representation by defense 
attorneys in plea negotiations may not apply to all 
defendants equally. When she asked defense attorneys 
from across the country to respond to scenarios that 
varied the race of the defendant, Edkins (2011) found 
that the plea deals attorneys felt they could secure for 
Caucasian clients contained shorter sentences than 
those they felt they could obtain for African American 
clients, even though they were slightly more likely to 
think that the Caucasian clients were guilty. Defense 
attorneys own biases, or alternatively, their knowledge 
of judges’ biases, may come into play when they advo- 
cate for their clients. 

Defendants plead guilty in order to obtain less severe 
punishment than they would receive if they went to 
trial and were convicted. But why do prosecutors plea 
bargain? What advantages do they seek, given that they 
hold the more powerful position in this bargaining situ- 
ation? Prosecutors are motivated to plea bargain for one 
or more of the following reasons: (1) to dispose of cases 
in which the evidence against the defendant is weak or 
the defense attorney is a formidable foe; (2) to ensure 
a “win” when their office keeps a record of the “wins” 
(convictions) and “losses” (acquittals) of each prosecut- 
ing attorney in the office; (3) to obtain the testimony 
of one defendant against a more culpable or infamous 
codefendant; and most importantly (4) to expedite 
the flow of cases for an overworked staff and a clogged 
court docket. 

Plea bargaining serves the need of the defense attorney 
to appear to gain something for his or her client. In 
addition to the reasons we just enumerated, prosecutors 
also wish to appear fair and reasonable. Both prosecu- 
tors and defense attorneys believe they are making the 
“punishment fit the crime” by individualizing the law to 
fit the circumstances of the case, and both are comfort- 
able with a system in which most cases are resolved with- 
out a clear winner or clear loser. Experienced prosecutors 
and defense attorneys teach plea bargaining to the rook- 
ies in their offices, and lawyers from both sides engage in 
a ritual of give and take, with changing facts and person- 
alities but with the same posturing and rationalizations. 
In fact, plea-bargaining procedures are so well known 
that in some cases no formal bargaining even takes place. 
Rather, everyone involved—prosecutor, defense attorney, 
defendant, and judge—knows the prevailing “rate” for a 
given crime, and if the defendant pleads guilty to that 
crime, the rate is the price that will be paid. 
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Psychological Influences 
on the Plea-Bargaining Process 


There are various psychological explanations of 
plea-bargaining behavior. One factor concerns framing 
effects. Psychologists who study decision making have 
learned that the way decision alternatives are presented 
(or framed)—as either gains or losses—can have a sig- 
nificant impact on a person’s choice. Individuals are 
more willing to take chances when the decision alter- 
natives are presented in terms of gains rather than 
losses. Imagine that two defendants have been charged 
with the same crime, each has a 50% chance of being 
convicted at trial, and, if convicted, each is likely to 
be sentenced to 20 years in prison. The prosecutor has 
offered both defendants a deal that would result in only 
10 years imprisonment in exchange for a guilty plea. 
Now imagine that Defendant A’s options are framed as 
a gain and Defendant B’s options are framed as a Joss. 
Defendant A is told that if he went to trial, there would 
be a 50% chance that he would be acquitted and gain 
10 years outside of prison compared to the plea-bargain 
offer. Defendant B is told that if he went to trial, there 
would be a 50% chance that he would be convicted and 
lose an additional 10 years of life in prison compared to 
the plea-bargain offer. Although the two situations are 
identical except for the decision frame, Defendant A is 
more likely to take his chance at trial and Defendant B 
is more likely to take the plea bargain to avoid a loss. 

The choice to plead guilty to reduced charges also 
implicates a phenomenon called anchoring whereby 
the initial charge serves as a reference point against 
which other offers are compared. If the initial charge 
is excessive (which is often the case), then anything less 
will be perceived by a defendant as a good deal, even 
if it is still more serious than what the evidence could 
prove at trial (Haby & Brank, 2013). 

Other psychological factors affect and sometimes dis- 
tort offenders’ and attorneys’ decisions concerning plea 
bargains. In general, people tend to be too optimistic 
about their chances of securing favorable outcomes and 
are therefore overconfident. The overconfidence bias 
suggests that because defendants and their attorneys 
believe (incorrectly) that they have a chance to win at 
trial, they might reject reasonable offers from prosecutors. 

Overconfidence skews beliefs about the likelihood 
of acquittal. Denial mechanisms affect thoughts about 
one’s guilt and the chances for successful plea-bargain 
arrangements. Offenders often have difficulty acknowl- 
edging guilt to their attorneys; some cannot even admit 
it to themselves (Bibas, 2004). Thinking about one’s 


immoral or illegal actions is painful and depressing, and 
denial mechanisms allow people to avoid dealing with 
those thoughts. But denial results in minimizing the 
harm caused to others and an unwillingness to accept 
responsibility for wrongdoing. Defendants in denial are 
unlikely to take a plea bargain even when it is advanta- 
geous for them to do so. 


Evaluations of Plea Bargaining 


The U.S. Supreme Court has called plea bargaining “an 
essential component of the administration of justice” 
(Santobello v. New York, 1971), and has stated that defen- 
dants have a constitutional right to effective representa- 
tion in plea negotiations, including competent advice 
and information about prosecutors’ offers (Lafler v. Coo- 
per, 2012). Still, plea bargaining remains a controversial 
and largely unregulated procedure (Blume & Helm, 
2014). It has been defended as a necessary and useful 
part of the criminal justice system (American Bar Associ- 
ation, 1993), and condemned as a practice that should be 
abolished from our courts (Lynch, 2003). Advocates jus- 
tify the procedure by pointing out that guilty pleas lessen 
the backlog of cases that would otherwise engulf the 
courts, facilitate the prosecution of other offenders, and 
reduce the involvement of criminal justice participants, 
including police officers who don’t have to spend hours 
in court, and victims who are spared the trauma of a trial. 

Critics urge the abolition, or at least, a revision, of 
plea-bargaining practices. They claim that (1) improper 
sentences—sometimes too harsh but more often too 
lenient—are likely; (2) plea bargaining encourages 
defendants to surrender their constitutional rights; 
(3) prosecutors exert too much power in negotiating 
guilty pleas; and (4) innocent defendants might feel 
pressure to plead guilty because they fear the more 
severe consequences of being convicted by a jury. 

Data on these contentions are limited, but the avail- 
able evidence suggests that plea bargaining works approx- 
imately as advertised. Defendants who are convicted at 
trial do indeed suffer more severe sanctions than those 
who accept plea bargains. In 2006, 89% of felons con- 
victed during a trial were sentenced to jail or prison, com- 
pared with only 76% of those who committed the same 
crime and accepted plea bargains. In addition, judges 
imposed longer sentences on offenders who went to trial 
(an average sentence of 8 years and 4 months) than on 
those who pled guilty (an average sentence of 3 years and 
11 months) (Rosenmerkel, Durose, & Farole, 2009). 

There are some “dark sides” to plea bargaining, 
however. The large-scale study of all cases disposed of 
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by the New York County District Attorney’s Office in 
2010-2011 revealed various racial disparities: In drug 
cases, Blacks were less likely than Whites to receive 
reduced charge offers, and more likely to receive offers 
that included incarceration rather than community 
service, probation or fines (Kutateladze & Andiloro, 
2014). Other concerns focus on youthful offenders. 
Adolescents may be more likely than adults to accept 
guilty pleas (Grisso et al., 2003), in part, because they 
lack the comprehension skills necessary to intelligently 
weigh the trade-offs inherent in plea bargaining and to 
consider the long-term consequences of their decisions 
(Redlich & Shteynberg, 2016). Innocent adolescents 
are especially at risk, assuming—like adults—that the 
truth of their innocence eventually will be revealed. 

Plea bargaining may also work against the long-range 
goal of achieving justice. First, it may prevent families 
of victims from seeing the defendants “get justice” or 
hearing them acknowledge full responsibility for their 
offenses, as exemplified by the King family’s reaction to 
James Earl Ray’s plea agreement. 

Second, plea bargaining removes the opportunity for 
juries—ostensibly comprised of defendants’ peers—to 
decide whether people should be punished and incar- 
cerated for their actions. It also diminishes the chance 
for laypeople to act as a check on prosecutors, legisla- 
tors, and judges. One commentator has suggested that 
allowing juries to hear information about any plea offer 
would remove the incentive that pushes criminal defen- 
dants to give up jury trials (Thomas, 2017). 

Finally, the pressures to enter into a plea agreement 
may lead some defendants to plead guilty to crimes they 
never committed. Extensive interviews of defendants 
who pleaded guilty to felonies in New York City revealed 
that 27% of the youth and 19% of the adults claimed 
they were completely innocent of the charges (Zottoli, 
Daftary-Kapur, Winters, & Hogan, 2016). One estimate 
is that approximately 10% of legally acknowledged exon- 
erations involve innocent defendants (Rakoff, 2014). We 
provide an example in Box 8.4. 

Finally, it is troubling that cases are not always 
resolved in line with the gravity of the offense. When 
these “errors” are in the direction of sentencing leniency, 
they often are attributed to a perceived overload in the 
prosecutor's office or the courts. A defendant should 
not be able to plead to a greatly reduced charge simply 
because the criminal justice system lacks the resources 
to handle the case. However, the answer to problems of 
unwarranted leniency is not the abolition of plea bar- 
gaining; rather, adequate funding must be provided for 
the court system, as well as for the correctional system, 
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The Case of Brian Banks and Football Aspirations eset: 


Derailed by a False Guilty Plea 


Bob Chamberlin/Los Angeles Times/Getty Images 


Brian Banks, center, with mother and father. 


Most exonerees—people convicted of crimes and later 
proven innocent—have no reasonable expectation of 
playing in the National Football League (NFL). But 
Brian Banks did. His performance as a star linebacker 
in high school attracted the attention of college 
coaches and recruiters, and he dreamed of playing in 
the big leagues. In fact, in 2002, he verbally commit- 
ted to play for the University of Southern California. 
But that all unraveled when a high school acquain- 
tance, Wanetta Gibson, accused Banks of rape and 
kidnapping after first claiming that the two had con- 
sensual sex on the school campus. (Years later, Gibson 
admitted she lied, but not before receiving $1.5 mil- 
lion from the Long Beach Unified School District for 


so that when severe penalties are necessary, severe pen- 
alties can be given. In the long run, if plea bargaining 
serves primarily as a method for managing the under- 
funded budgets of our courts and correctional systems, 
it will cease to be a bargain in the larger sense and will 
become, instead, too great a price for our society to pay. 


Settlements in Civil Cases 


Just as most criminal cases are resolved through 
plea-bargaining procedures prior to trial, the vast 
majority of civil disputes are also resolved (or settled) 
without a trial, typically in private negotiations between 
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lax security on the school grounds, an award that was 
later rescinded.) 

Banks faced an excruciating choice: either fight the 
charges and face a sentence of 41 years to life or agree 
to a plea bargain that would land him in prison for just 
5 years. He opted for the latter, though it meant cur- 
tailing his football aspirations and lifetime registration 
as a sex offender. In 2012, following Gibson's recanta- 
tion, Banks’ conviction was overturned, but by then he 
had served five years in prison and another five on pro- 
bation as a registered sex offender. He did have a short 
stint in the NFL in 2013. 

Federal judge Jed Rakoff, who served as both pros- 
ecutor and defender prior to assuming the bench, pro- 
vides a succinct explanation for why false plea bargains 
occur: “The typical person accused of crime combines a 
troubled past with limited resources: he thus recognizes 
that, even if he is innocent, his chances of mounting 
an effective defense at trial may be modest at best. If 
his lawyer can obtain a plea bargain that will reduce his 
likely time in prison, he may find it ‘rational’ to take 
the plea” (Rakoff, 2014). Banks’ trial attorney practi- 
cally told him as much: that as a big black teenager, no 
jury would believe anything he said. 


CRITICAL THOUGHT QUESTION 


In addition to concerns about whether a jury would 
believe him, what other factors were working 
against Banks in the plea-bargaining context? 


attorneys representing the disputing parties. This pro- 
cess is known as settlement negotiation. (Attorneys 
also negotiate with insurers, regulators, and sometimes 
even with their own clients in an attempt to settle a dis- 
pute.) Most divorces, landlord—tenant disputes, claims 
of employment discrimination, and accident cases are 
resolved without a trial. 

Large class-action lawsuits that may involve hun- 
dreds or thousands of plaintiffs are also typically 
resolved in settlement negotiations. In 2012, attorneys 
representing the oil giant BP and more than 100,000 
Gulf Coast residents and businesses affected by the 
2010 Deepwater Horizon oil spill reached a settlement 
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to extract every dollar that a defendant will pay, 
whereas defendants’ lawyers will try to avoid pay- 
ing all but the minimal cost necessary to settle the 
case. In the Deepwater Horizon case, plaintiffs’ 
attorneys were motivated to avoid years of uncer- 
tain litigation and the possibility of obtaining less 
money for their clients than they would receive 
in the settlement. Defense attorneys representing 
BP opted to settle in order to avoid having the 
company’s mistakes paraded in open court, par- 
ticularly in light of ongoing litigation with fed- 
eral, state, and local governments. 

Some lawyers have become highly skilled at 
negotiating settlements. Consider, for example, 
the case of Valerie Lakey, who, at age five, was 
disemboweled by the suction power of a pool 
drain pump produced by Sta-Rite Industries. Val- 
erie sat on an open pool drain after other chil- 
dren removed the protective cover that a swim 
club had failed to install properly. Despite 12 
prior suits with similar claims, Sta-Rite contin- 
ued to make and sell drain covers lacking instal- 
lation warnings. Former North Carolina Senator 
and presidential hopeful John Edwards served as 
the attorney for plaintiffs Valerie Lakey and her 
family. After lengthy negotiations that contin- 
ued “backstage” throughout the trial, Sta-Rite 
eventually settled and the Lakey family received 
$25 million—at the time, the largest personal 
injury award in North Carolina history. 

What makes some lawyers skilled at negotiat- 
ing and winning large damage awards? Do they 
have a knack for deciding whether a case is worth 
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Attorneys often informally negotiate settlements in civil cases. 


that eliminated the threat of a trial. One commentator 
suggested that as lawsuits go, “this was going to be the 
Super Bowl wrapped up in the World Series—only with 
much, much more money at stake” (Walsh, 2012). 
Lawyers spend considerable time negotiating settle- 
ments because they would almost always prefer the cer- 
tainty of a negotiated compromise to the uncertainty of 
a jury trial. Because their caseload (or docket) is so large, 
judges would always prefer that the participants in a 
civil dispute resolve their differences themselves, without 
using the considerable resources necessary for a trial. 
Disputing parties obviously have different objec- 
tives in settlement negotiations. Hence, the attorneys 
representing these parties will have very different roles 
to play in the negotiation. In a personal injury case, a 
common type of civil dispute, plaintiffs’ lawyers will try 


pursuing and an ability to assess accurately what 

it might be worth? Do they have a particular 

interpersonal style that facilitates compromise? 
Are they particularly skilled negotiators? In recent years, 
psychologists, economists, and game theorists (scientists 
who study behavior in strategic situations) have con- 
ducted studies of actual and simulated settlement nego- 
tiations to determine what factors predict settlement 
amounts. 


Factors That Determine Settlement 
Amounts 


The legal merits of the case matter most, of course. In 
an automobile accident case in which there is strong 
evidence of the defendant’s reckless driving and in 
which there are obvious and severe injuries, a plaintiff 
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will recover more money than will a plaintiff whose case 
is weak on liability or damages. 

But other factors matter as well. Negotiation theory 
suggests that outcomes are also influenced by the nego- 
tiators’ reservation price, or bottom line (Korobkin & 
Doherty, 2009). The defendant’s reservation price is 
the maximum amount of money that he or she would 
be willing to pay to reach an agreement, whereas the 
plaintiff's reservation price is the minimum amount of 
money that he or she would accept to settle the claim. 
Let’s assume that a plaintiff was injured when a piece 
of machinery malfunctioned, injuring him or her and 
resulting in medical and other costs of approximately 
$100,000. The defendant manufacturer may set a res- 
ervation price of $75,000, authorizing the defense attor- 
ney to negotiate a settlement that does not exceed that 
amount, while the plaintiff may set a reservation price 
of $25,000, meaning that he or she will accept nothing 
less. Though the parties are not initially aware of one 
another’s reservation prices, they have a $50,000 “bar- 
gaining zone” in which to negotiate a compromise. If 
they fail to reach a compromise, negotiators walk away 
from the bargaining table and the case goes to trial. Var- 
ious psychological factors influence reservation points, 
including perceptions of the likely outcome if the case 
goes to trial and negotiators’ goals and views on the 
merits of the case. 

In considering the merits of their case, plaintiffs, 
defendants, and attorneys alike are influenced by psy- 
chological biases, often referred to as heuristics, which 
affect their ability to gauge when it is in their best inter- 
est to settle the case prior to trial (Knutson, Gordon, & 
Greene, 2015). Because of these reasoning errors, both 
plaintiffs and defendants lose more by going to trial 
than by settling. In one study, 61% of plaintiffs who 
passed up a settlement offer and proceeded to trial were 
awarded less than had been offered, and 24% of defen- 
dants were forced to pay more than they had offered— 
specifically, an average $1,140,000 more in damages 
(Kiser, Asher, & McShane, 2008)! 

One such heuristic, the self-serving bias, occurs 
when people interpret information or make decisions 
in ways that are consistent with their own interests, 
rather than in an objective fashion. When evaluat- 
ing their cases, people often have difficulty seeing the 
merits of the other side, believing that the evidence 
favors their position and that the fairest resolution is 
one that rewards them. For example, even law students 
who were randomly assigned to represent one side 
or another in an appellate court case judged the evi- 
dence and moral value of their arguments as strongly 
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supporting their arbitrarily assigned roles (Eigen & 
Listoken, 2012). Self-serving biases can also lead to 
impasse because people who are unable to take the per- 
spective of their negotiation opponents are less likely 
to reach a deal than those who are able to take their 
opponents’ perspective (Galinsky, Maddux, Gilin, & 
White, 2008). 

A heuristic that we mentioned in the context of plea 
bargaining—anchoring—occurs when negotiators are 
strongly influenced (“anchored”) by an initial start- 
ing value and when, in subsequent discussion, they do 
not sufficiently adjust their judgments away from this 
starting point. This bias is quite pervasive, and even 
wildly extreme anchors can influence judgments. Peo- 
ple provided higher estimates of the average tempera- 
ture in San Francisco when first asked whether it was 
higher or lower than 558 degrees, a number that may 
have induced people to consider the (unlikely) possibil- 
ity that San Francisco temperatures are high (cited by 
Guthrie, Rachlinski, & Wistrich, 2001). In the context 
of settlement negotiations, the first offer can serve to 
anchor the final negotiated compromise: the higher the 
offer, the higher the ultimate settlement (Korobkin & 
Doherty, 2009). 

Many legal disputes involve intense emotions that 
can also influence the likelihood of resolution. Imag- 
ine, for example, the despair and anguish that Rachel 
Barton Pine must have experienced after being dragged 
200 feet underneath a Chicago commuter train in 
1995. The then-21-year-old classical violin prodigy 
had her left leg severed above the knee, lost part of her 
right foot, and badly injured her right knee as terrified 
passengers tried to alert the engineer to halt the train. 
Barton sued the train company for $30 million. After 
several years of negotiations and 25 operations, she 
received nearly that amount and gave a sizeable portion 
to charity. 

Emotions on the part of plaintiffs, defendants, 
and their attorneys all play a role in negotiation. The 
emotion most closely associated with disputes may be 
anger; parties involved in settlement discussions often 
feel resentment, antagonism, and sometimes, outright 
fury. Presumably those expressions would harm the 
chances for concessions and compromise, and psycho- 
logical data suggest that they do. Higher levels of anger 
in one party to a lawsuit are related to angry responses 
from the other party (Friedman et al., 2004), a greater 
likelihood of deception (Yip & Schweitzer, 2016), and 
a greater frequency of impasse (Hillebrandt & Barclay, 
2017). Angry disputants have difficulty resolving their 


competing claims. 


If anger tends to inhibit dispute resolution, do pos- 
itive emotions tend to enhance it? The answer is yes; 
positive emotions such as happiness foster coopera- 
tion and concession making (Kopelman, Rosette, & 
Thompson, 2006), stimulate creative problem solving 
(deVries, Holland, Corneille, Rondeel, & Whitteman, 
2012), increase the likelihood that parties will disclose 
personal information (Forgas, 2011), and positively 
influence negotiators’ expectations (Carnevale, 2008). 
Experiencing positive emotions improves one’s chances 
for successful settlement negotiations. 


What Is the Purpose of a Trial? 


Sometimes settlement negotiations fail and plea bar- 
gains prove to be elusive. In those situations, dispu- 
tants have no choice but to have their case resolved in a 
trial, a topic to which we devote the remainder of this 
chapter. Every trial, civil or criminal, presents two con- 
trasting versions of the truth. Both sides try to present 
the “facts” in question in such a way as to convince the 
judge or the jury that their claims are true. The judge 
or jury must render judgments on the probable truth or 
falsity of each side’s statements and evidence. 

The jury system evolved from an ancient ritual 
during which a defendant stood before a priest, sur- 
rounded by friends who swore that the defendant had 
not committed the crime. But the victim also brought 
friends who swore to just the opposite (Kadri, 2005). 
Because this arrangement was not especially satisfac- 
tory to anyone, the English monarchy began to have 
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defendants appear in front of a panel of citizens whose 
task was to swear to the innocence or guilt of the 
defendant. 

If one is asked about the purpose of a modern trial, 
the first response might be “to determine the truth, of 
course.” But is this really the prime function of a trial? 
In fact, trials also serve other purposes: They provide a 
sense of stability and a way to resolve conflicts so that 
the disputants can receive satisfaction. Many years ago, 
Miller and Boster (1977) identified three images of the 
trial that reflect these contrasting conceptions and that 
still hold true today. 


The Trial as a Search for the Truth 


Many people see a trial as a rule-governed event involv- 
ing the parties’ collective search for the truth (Miller & 
Boster, 1977). This view assumes that what really hap- 
pened can be clearly ascertained—that witnesses are 
capable of knowing, remembering, and describing events 
completely and accurately. Although this image of the 
trial recognizes that the opposing attorneys present only 
those facts that buttress their positions, it assumes that 
the truth will emerge from the confrontation of con- 
flicting facts. It also assumes that judges or jurors, in 
weighing these facts, can “lay aside their prejudices and 
preconceived views regarding the case and replace such 
biases with a dispassionate analysis of the arguments and 
evidence” (Miller & Boster, 1977, p. 25). 

But this image of the trial as a rational, rule-governed 
event has been challenged on several grounds. Eye- 
witnesses are not always thorough and accurate 

reporters, as the legal system would like to 
believe. Interrogations can sometimes result in 
false confessions, and jurors are not particularly 
good at distinguishing false confessions from 
true confessions. Jurors may have difficulty set- 
ting aside their own experiences and prejudices. 
Although this image of the trial remains as an 
inspiring ideal, other images need to be consid- 
ered as well. 


The Trial as a Test of Credibility 


A second conception—that the trial is a test of 
credibility—acknowledges that facts and evi- 
dence are always incomplete and biased. Hence 
the decision makers, whether judge or jury, must 
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After a witness testifies during a trial, the witness is then cross- 
examined by the opposing attorney, followed by redirect questioning 


by the original attorney, if needed. 


not only weigh the information and evidence 
but also evaluate the truthfulness of the oppos- 
ing sources of evidence (Miller & Boster, 1977). 
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They must focus on the way evidence is presented, 
the qualifications of witnesses, and the inconsistencies 
between witnesses. Competence and trustworthiness of 
witnesses take on added importance in this image. 

The image of the trial as a test of credibility also has 
problems. Both judges and jurors can make unwar- 
ranted inferences about witnesses and attorneys on the 
basis of race, gender, mannerisms, or style of speech. 
Judges’ and jurors’ judgments of credibility may be 
based more on stereotypes, folklore, or “commonsense 
intuition” than on the facts. 


The Trial as a Conflict-Resolving Ritual 


The first two images share the belief that the primary 
function of a trial is to produce the most nearly valid 
judgment about the guilt of a criminal defendant or 
the responsibility of a civil defendant. The third image 
shifts the function of the trial from determining the 
truth to providing a mechanism to resolve controver- 
sies. Miller and Boster (1977) express it this way: “At 
the risk of oversimplification we suggest that it removes 
primary attention from the concept of doing justice and 
transfers it to the psychological realm of creating a sense 
that justice is being done” (p. 34). Truth remains a goal, 
but participants in the trial process also need both the 
opportunity to have their “day in court” and the reas- 
surance that, whatever the outcome, “justice was done.” 
In other words, they need closure that only a trial can 
provide. 

A trial conducted in Oklahoma in 2004 exemplified 
this desire for closure. Several years before, Oklahoma 
City bombing suspect Terry Nichols was convicted on 
federal charges and sentenced to life in prison, rather 
than to death (his codefendant, Timothy McVeigh, 
was executed in 2001). An Oklahoma prosecutor, 
responding to some victims’ families who were eager 
to see Nichols also put to death, charged him in state 
court with 161 counts of first-degree murder (for the 
160 people and 1 fetus who were killed in the blast) 
and requested the death penalty. But Nichols was again 
spared execution when this second jury, despite convict- 
ing him, deadlocked over his sentence. By law, Nichols 
was sentenced (again) to life in prison—161 consecu- 
tive life sentences, to be exact—and those families hop- 
ing for closure were disappointed (again). 

The stabilizing function of a trial is worthless, of 
course, if the public doubts that justice was done in the 
process. That sense of closure is sometimes missing after 
a trial; the widespread dissatisfaction in some segments 
of our society with the outcome of O. J. Simpson’s 
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murder trial (Brigham & Wasserman, 1999) ensured 
continued media interest and public fascination with 
his actions and statements. (In 2016 alone, the pub- 
lic had two opportunities to relive the details: the TV 
series The People v. O.J. Simpson: American Crime Story 
and O./.: Made in America.) The belief that “he got 
away with murder” even led to proposals to reform 
and restrict the jury system. Other segments of society 
were equally dissatisfied with the verdict in Simpson’s 
civil trial, in which he was found liable for the deaths 
of his ex-wife and her friend Ronald Goldman. Perhaps 
together, the verdicts in the two trials converged on a 
reasonable outcome—Simpson probably was the killer, 
but this couldn't be proven beyond a reasonable doubt, 
the level of certainty required for a criminal conviction. 
These three contrasting images remind us that truth 
in the legal system is elusive, and that truth seekers are 
subject to human error, even though the system seems 
to assume that they approach infallibility. The failure to 
achieve perfection in our decision making will become 
evident as we review the steps in the trial process. 


Steps in the Trial Process 


In the next section, we sketch out the usual steps in a 
trial in brief detail. Though some of these procedures 
are conducted out of the public eye, they all involve— 
either implicitly or explicitly—issues of interest to 
psychologists. 


Preliminary Actions 


Discovery is the pretrial process by which each side tries 
to gain vital information about the case that will be 
presented by the other side. This information includes 
statements by witnesses, police records, documents, 
material possessions, experts’ opinions, and anything 
else relevant to the case. 

The U.S. Constitution provides criminal defendants 
with the right to have the charges against them judged 
by a jury of their peers, though a defendant can decide 
instead to have the case decided by a judge. If the trial is 
before a jury, the selection of jurors involves a two-step 
process. The first step is to draw a panel of prospective 
jurors, called a venire, from a large list (usually based on 
lists of registered voters and licensed drivers). Once the 
venire for a particular trial has been selected—this may 
be anywhere from 30 to 200 people, depending on the 
customary practices of that jurisdiction and the nature 
of the trial—a process known as voir dire is employed 


to question and select the eventual jurors. Prospective 
jurors who reveal biases and are unable to be open- 
minded about the case are dismissed from service, so 
the task of jury selection is really one of elimination. 
Prospective jurors who appear free of these limitations 
are thus “selected.” Voir dire can have important effects 
on the outcome of the trial. 


The Trial 


All trials—whether related to criminal law or to civil 
law—include similar procedural steps. At the beginning 
of the trial itself, lawyers for each side are permitted to 
make opening statements. These are not part of the 
evidence, but they serve as overviews of the evidence to 
be presented. The prosecution or plaintiff usually goes 
first, because this side is the one that brought charges 
and bears the burden of proving them. Attorneys for 
the defendant, in either a criminal or civil trial, can 
choose to present their opening statement immediately 
after the other side’s opening statement or to wait until 
it is their turn to present evidence. 

Some psychologists have wondered whether the tim- 
ing of the opening statement matters. In other words, 
would it be preferable for the defense attorney (and more 
beneficial to the defendant) if the defense’s opening state- 
ment immediately followed the prosecutor’s opening 
statement or would it be better for the defense attorney 
to wait until all of the prosecution witnesses have testi- 
fied? Their study, using a mock jury simulation, varied 
the timing of the defense opening statement in an auto 
theft case (Wells, Wrightsman, & Miene, 1985). The 
results were striking: When the defense opening state- 
ment was given earlier rather than later, verdicts were 
more favorable to the defense, and the perceived effec- 
tiveness of the defense attorney was enhanced. Defense 
attorneys who take their first opportunity to make an 
opening statement can apparently counter the story told 
by the prosecutor, or at least urge jurors to consider an 
alternative interpretation of the evidence. 

After opening statements, the prosecution or plain- 
tiff calls its witnesses. Each witness testifies under oath, 
with the threat of a charge of perjury if the witness fails 
to be truthful. That witness is then cross-examined by 
the opposing attorney, after which the original attorney 
has a chance for redirect questioning. Redirect ques- 
tioning is likely if the original attorney feels the opposi- 
tion has “impeached” his or her witness; impeachment 
in this context refers to a cross-examination that has 
effectively called into question the credibility (or reli- 
ability) of the witness. 
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The purpose of redirect examination is to “rehabili- 
tate” the witness, or to salvage his or her original testi- 
mony. The defense, however, has one more chance to 
question the witness, a process called recross (short for 
“re-cross-examination’). After the prosecution or plain- 
tiff’s attorneys have presented all their witnesses, it is 
the defense’s turn. The same procedure of direct exam- 
ination, cross-examination, redirect, and recross is used. 
After both sides have presented their witnesses, one or 
both may decide to introduce additional evidence and 
witnesses and so ask the judge for permission to present 
rebuttal evidence, which attempts to counteract or dis- 
prove evidence given by an earlier witness. 

Once all the evidence has been presented, each side 
is permitted to make a closing argument, also called 
a summation. Although jurisdictions vary, typically the 
prosecution or plaintiff gets the first summation, fol- 
lowed by the defense, after which the prosecution or 
plaintiff responds and has the final word. 

The final step in the jury trial is for the judge to give 
instructions to the jury. (In some states, instructions 
precede the closing arguments.) The judge informs the 
jury of the relevant law. For example, a definition of 
the crime is given, as well as a statement of what ele- 
ments must be present for it to have occurred—that is, 
whether the defendant had the motive and the oppor- 
tunity to commit the crime. The judge also instructs 
jurors about the standard they should use to weigh the 
evidence. 

With criminal charges, the jurors must be convinced 
beyond a reasonable doubt that the defendant is guilty 
before they vote to convict. Although the concept of 
“reasonable doubt” is difficult to interpret, generally it 
means that jurors should be strongly convinced (but 
not necessarily convinced beyond al/ doubt). Each of 
us interprets such an instruction differently, and this 
instruction is often a source of confusion and frustra- 
tion among jurors. 

In a civil trial, in which one party brings a claim 
against another, a different standard is used. A prepon- 
derance of evidence is all that is necessary for a find- 
ing in favor of one side. Usually, judges and attorneys 
translate this to mean “Even if you find the evidence 
favoring one side to be only slightly more convincing 
than the other side’s, rule in favor of that side.” Pre- 
ponderance is sometimes interpreted as meaning at 
least 51% of the evidence, though it is difficult (and 
potentially misleading) to quantify a concept that is 
expressed verbally. 

The jury is sometimes given instructions on how 
to deliberate, but these are usually sparse. Jurors are 
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excused to the deliberation room, and no one—not 
even the bailiff or the judge—can be present during 
or eavesdrop on their deliberations. When the jury has 
reached its verdict, its foreperson informs the bailiff, 
who informs the judge, who in turn reconvenes the 
attorneys and defendants (and plaintiffs in a civil trial) 
for announcement of the verdict. 

Now that we have detailed the steps involved in 
trials, we consider the advantages accorded by these 
procedures to the prosecution and the defense in 
criminal trials. You will notice that opposing sides 
have roughly offsetting advantages. For example, the 
prosecution gets the first and last chance to address 
the judge or jury, but it also has the burden of prov- 
ing its case. The defense, on the other hand, is not 
given the opportunity to speak first or to speak last. 
But it has the advantage of not needing to prove any- 
thing to the judge or jury. If the prosecution is unable 
to meet its obligation to convince the judge or jury 
of the defendant’s guilt, then the defendant prevails. 
What other advantages does each side have in a crim- 
inal case? 

The prosecution, in its efforts to convict wrongdoers 
and seek justice, has several advantages, including these: 


1. It has the full resources of the government at its 
disposal to carry out a prosecution. Detectives can 
locate witnesses and subpoena them. The prosecu- 
tor can request testimony from chemists, finger- 
print examiners, medical examiners, psychiatrists, 
photographers, or other appropriate experts. 

2. In the trial itself, the prosecution presents its evi- 
dence before the defense, getting “first crack” at 
the jury. At the end of the trial, when both sides 
are permitted closing arguments, the prosecution 
again gets to go first and also gets the chance 
to offer a final rebuttal to the defense attorney’s 
closing argument. Therefore, the prosecution 
has the advantages of both primacy and recency 
in its attempts at jury persuasion, and research 
shows that information presented first (primacy) 
and last (recency) has more persuasive influence 
than information presented in the middle of a 
discussion. 


Trial procedures also provide defendants with certain 
benefits, including the following: 


1. The defense is entitled to “discovery”; the prosecu- 
tion must turn over all exculpatory evidence (evi- 
dence that would tend to absolve the defendant), 
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but the defense does not have to turn over all 
incriminating evidence. 

2. Ifa trial is before a jury, the defense may have 
more opportunities than the prosecution to 
remove potential jurors without giving a reason. 

3. Defendants do not have to take the stand as wit- 
nesses on their own behalf. In fact, they do not 
have to put on any defense at all; the burden is 
on the prosecution to prove beyond a reasonable 
doubt that the defendant is guilty of the crime. 

4. Defendants who are found not guilty can never be 
tried again for that specific crime. So for example, 
even if Baltimore police uncover new evidence 
against Caesar Goodson, the officer acquitted of 
murder in Freddie Gray’s death, Goodson can 
never be retried on those charges. 


Sentencing 


If the defendant in a criminal trial is deemed guilty, a 
punishment must be decided. In the vast majority of 
jurisdictions, the trial judge decides punishment. In the 
past, judges have had wide discretion to impose sen- 
tences by taking into account all they knew about the 
defendant and his actions, regardless of whether those 
actions constituted a crime or were proven to a jury. But 
in a landmark 2004 decision, the U.S. Supreme Court 
ruled that judges may not increase defendants’ sentences 
on the basis of what they perceive as aggravating factors 
(circumstances that seem to make the “crime” worse). 
In Blakely v. Washington (2004), the Court reserved 
those determinations for juries. 

The ruling came from a case in which the defendant, 
Ralph Blakely, pled guilty to kidnapping his estranged 
wife, a crime that carried a penalty of 53 months. But 
the judge, after deciding that Blakely acted with “delib- 
erate cruelty”—a circumstance that Blakely had not 
admitted and that no jury had decided—increased his 
sentence to 90 months. In overturning this sentence 
(and thereby striking down dozens of state sentencing 
laws and affecting thousands of cases), the Court said 
the imposition of additional time violated Mr. Blakely’s 
right to a jury trial. 

In a handful of states, sentencing is determined by 
a jury. After the verdict is rendered, the jury is recon- 
vened, and attorneys present evidence relevant to the 
sentencing decision. The jury then deliberates until it 
agrees on a recommended punishment. In cases involv- 
ing the death penalty, jurors, rather than judges, decide 
the sentence (Ring v. Arizona, 2002). 


The Appellate Process 


Involvement of guilty defendants within the legal sys- 
tem does not end when they are sentenced to a prison 
term or to probation. To protect their rights, defendants 
who claim they have been convicted unjustly can appeal 
to a higher level of court. (Defendants who plead guilty 
are often required to waive their appellate rights as a 
condition of the plea agreement.) Appeals are also pos- 
sible in virtually every civil suit. 

As in earlier steps in the legal process, a conflict of val- 
ues occurs as appeals are pursued. One goal is equality 
before the law—that is, to administer justice consistently 
and fairly. But appellate courts also try to be sensitive to 
individual differences in what at first glance appear to be 
similar cases. Appellate courts recognize that judges and 
juries can make errors. The appellate process can correct 
mistakes that impair the fairness of trials; it also helps 
promote a level of consistency in trial procedures. 

When a decision is appealed to a higher court, the 
appellate judges read the transcript of the trial pro- 
ceedings, the motions and accompanying documents 
filed by the attorneys, and written arguments, called 
briefs, from both sides about the issues on appeal. 
They then decide whether to overturn the original 
trial decision or to let it stand. Appellate judges rarely 
reverse a verdict on the basis of the facts of the case or 
the apparent legitimacy of that verdict. When they do 
reverse a verdict, it is usually because they believe that 
the trial judge made a procedural error, such as allow- 
ing controversial evidence to be presented or failing to 
allow the jury to consider some evidence that should 
have been included. 

If a verdict in a criminal trial is overturned or 
reversed, the appeals court will either order a retrial or 
order that the charges be thrown out. In reviewing the 
decision in a civil case, an appellate court can let the 
decision stand, reverse it (rule in favor of the side that 
lost rather than the side that won), or make some other 
changes in the decision and remand (return) the case 
to a lower court for reconsideration. One possible con- 
clusion in either civil or criminal appeals is that certain 
evidence should not have been admitted or that certain 
instructions should not have been given; hence, a new 
trial may be ordered. 

There is relatively little psychological research on 
the appellate court decision making process. Excep- 
tions include an evaluation of small group dynamics in 
appellate court decisions (Miller & Curry, 2017) and 
books on the psychology of judicial decision making 
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that touch on issues arising in appellate courts (Klein & 
Mitchell, 2010; Wrightsman, 1999; 2006). 


Courtroom of the Future 


With only minor variations, courtroom trials and 
appeals have followed these procedures for much of our 
nation’s history. The trials of John Scopes (tried in 1925 
for teaching the theory of evolution in a Tennessee pub- 
lic school science class), Julius and Ethel Rosenberg 
(tried in 1951 on espionage charges), and defendants 
facing charges across the United States today all follow 
essentially the same format. 

But recently, the introduction of emerging tech- 
nologies into the legal system has begun to change 
the look of trials. Today, juries and judges expect 
attorneys to use more than yellow legal pads and 
grainy videos. Many jurors, especially younger jurors 
and those who are more tech-savvy, now expect to see 
and hear multimedia approaches (Griffin, 2008), and 
some judges want all documents presented during a 
trial to be displayed electronically. People are already 
considering how, in 2030, a well-designed court- 
room could enhance the delivery of forensic science 
evidence (Horan & Maine, 2014). In this hypothet- 
ical scenario, mathematical models are used to pre- 
pare visual crime scene animations; witnesses use 
high-quality holograms and 3D holographic displays; 
internationally acclaimed experts testify from remote 
locations over holographic link-ups; all evidence is 
retrieved instantaneously without interrupting the 
flow of proceedings; and each juror has a tablet with 
a video transcript in time- and word-searchable form 
and custom-designed questions to work through 
during deliberation. 

Even today, technologies being used in courts 
extend far beyond surveillance videos which would 
have been novel only a few years ago. One noteworthy 
development is the proliferation of smartphone vid- 
eos, particularly clips of encounters between citizens 
and police, which have dominated the news recently. 
Scores of websites dedicated to “cop-watching” now 
exist and various groups monitor high-crime areas 
for examples of hostile police—citizen interactions 
(Hoffberger, 2013). Federal courts have affirmed the 
right to film police in action, and police departments 
have responded by investing in wearable cameras 
(“body-cams”) which film their actions automatically. 
In Box 8.5, we describe a case that turned heavily on a 
smartphone video. 
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The Case of Antonio Buehler and the Power BOX 8.5 


of Visual Technology 


Antonio Buehler, a Stanford and West Point gradu- 
ate and Afghan war veteran, was arrested outside a 
7-11 in Austin, Texas in the early hours of New Years 
Day, 2012 after an altercation with police. While 
stopped for gas, Buehler witnessed a drunk driving 
investigation in which police were pulling a woman 
from her car as she urged bystanders to “film this!” 
(Bock & Schneider, 2017). Buehler took some still 
shots while calling out to police that their tactics were 
overly aggressive. An officer then confronted him and 
arrested him for public intoxication, assault related to 
allegedly spitting on an officer, and refusing to obey a 
lawful order. The first two charges were dropped and 
Buehler opted to go trial on the last charge, claiming 
that the reason he was charged was because he filmed 
police activity. 

At trial, jurors saw four videos: two dash-cam 
videos from the arresting officer’s car, a clip from a 
surveillance camera at the convenience store, and a 
smartphone video shot by a bystander across the street 
that showed the entire scene. Crucially for Buehler, 
the bystander’s video shown him being thrown to the 


Technology has provided other tools for attorneys 
and judges to use during trials. These include 


u videoconferencing that permits live, two-way video 
and audio communication between hearings and 
trials in courtrooms and remote sites—useful when 
witnesses and defendants are medically incapacitated 
or incarcerated, and to allow for the presence of 
interpreters in a courtroom 

= electronic and digital evidence, such as digital 
recordings, documents, and photographs, that 
allows judges and jurors to easily observe the evi- 
dence themselves, rather than hear others’ descrip- 
tions of it. 

= computer animations and simulations that feature 
computer-generated depictions of complex physical 
events like accidents and crimes, often accompanied 
by voice-overs from participants in the event. 

= virtual reality technologies that allow observers to 
experience a re-creation of an event as if they were 
actually present when it occurred. Virtual reality 
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ground while shouting “Why are you doing this?” 
This evidence bolstered Buehler’s testimony that he 
thought the officer was the aggressor in the incident 
and seemed to contradict the officer’s recollection that 
Buehler was verbally abusive and spat on him. In fact, 
dash-cam clips revealed that the arresting officer was 
loud and agitated throughout the incident. Much of 
the prosecution’s case was an attempt to downplay 
the video evidence and explain to the jury why it is 
important for officers to control situations and defend 
themselves. But Buehler was acquitted, perhaps 
because jurors could witness the officer’s demeanor for 
themselves from the vantage point of the bystander’s 
smartphone. Those images may have revealed more 
than words could ever say. 


CRITICAL THOUGHT QUESTION 


In what ways might visual technologies such as 
smartphones and dashboard and body cameras 
transform the bail-setting, plea-bargaining, and trial 
stages of a case? 


environments allow judges and jurors to immerse 
themselves in an artificially created world such as a 
crime scene, operating room, factory, or accident site 
to gauge for themselves what could be seen from dif 
ferent points of view and what likely happened given 
the circumstances. 


Each of these high-tech methods raises interesting 
and complex questions that psychologists have begun 
to address. What effect does remote viewing have 
on a judge or juror’s ability to determine whether a 
witness is credible and sincere? Are nuances of body 
language and verbal expression adequately captured 
in videoconferencing, or are they missing? Does the 
person testifying at a remote site—a setting that lacks 
the trappings and formality of a courtroom—feel less 
obligated to show respect and tell the truth? Answers 
are beginning to emerge and they suggest that, among 
other things, defendants may be disadvantaged by vid- 
eoconferencing. It results in less favorable outcomes 
for defendants in bail hearings, perhaps because it 


tends to be brief (Diamond, Bowman, Wong, & 
Patton, 2010; describing videoconferencing as a 
“cattle call” approach to justice, p. 885). Remote video 
technologies result in more deportations in immigra- 
tion cases than in-person hearings because detained 
persons on video are less engaged in the adversarial 
process (Eagly, 2015). 

Other questions arise. Do computer animations, 
simulations, and virtual reality reenactments make 
difficult or technical concepts easier to visualize and, 
hence, to understand? Might they also serve to cement 
one version of a contested event in observers’ minds, 
making it harder to construe alternative explanations? 
In other words, might observers assume that anima- 
tions, simulations, and virtual realities represent true 
and uncontroversial facts, rather than just one party's 
theory of the case? 

Lawyers and judges should be especially interested in 
the answers to these questions because according to the 
Federal Rules of Evidence (2009), evidence may not be 
introduced into a trial if its probative value (relevance 
to legal proof) is outweighed by any prejudicial effects 
on the opposing party or if it misleads or confuses the 
jury. Thus, it is imperative that judges have good infor- 
mation about the effects of high-tech evidence presenta- 
tions on legal judgments. 

Psychological research can now provide some rel- 
evant information. One study examined the effects of 
visual presentations on jurors’ verdicts in a racial dis- 
crimination case involving statistical evidence (Park & 
Feigenson, 2013). In a simulated trial in which Afri- 
can American employees sued the railroad company 
they worked for, mock jurors saw different versions 
of the plaintiffs’ and defendant’s opening statements. 
Researchers varied whether attorneys’ spoken state- 
ments were accompanied by visual presentations that 
illustrated the statistical evidence. 

The results of these variations on liability deter- 
minations were most pronounced when one party 
used a visual presentation and the other party did 
not. So when the plaintiffs included a visual pre- 
sentation and the defendant did not, jurors deemed 
the defendant most responsible. Apparently, even a 
relatively simple visual presentation by the plaintiffs 
helped participants understand the statistical evidence 
that supported their racial discrimination claim. But 
that pattern was reversed when only the defendant 
included a visual presentation, in which case jurors 
deemed the defendant least responsible. Presumably, 
more extensive or dramatic visual displays would have 
an even greater impact. 
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Why do visual displays persuade people in ways 
that words cannot? Basic psychological theorizing 
about the vividness effect suggests that information 
has a greater impact on judgments and decisions 
when it is vivid and attention grabbing than when 
it is pallid and bland. In the racial discrimination 
study we just described, recall of each party’s evidence 
improved when that party presented visual displays, 
suggesting that information presented in a highly 
imaginable way is more memorable than simple ver- 
bal descriptions of the same material. By itself, vivid 
information is not necessarily prejudicial in a court- 
room, but it rises to that level when the likelihood of 
prejudice exceeds the objective probative value of the 
evidence (Young, 2014). 

Virtual reality environments have piqued psycholo- 
gists interests in the notion of presence, or the degree 
to which a user or observer has the impression of actu- 
ally “being in another world” and present in the vir- 
tual environment. Because complete immersion of the 
senses—a sense of presence—is persuasive in ways that 
two-dimensional computer animations are not (Young, 
2014), virtual environments also raise questions about 
whether observers will give this evidence more weight 
than it deserves; in short, whether its prejudicial effects 
outweigh its probative value. 

Another concern about the use of virtual environ- 
ments in court is that people who witness them may 
be so swept up in the experience and persuaded by the 
lifelike nature of these scenes that they have difficulty 
imagining or visualizing a different point of view. This 
notion, termed experiential inflammatory bias, sug- 
gests that virtual environment demonstrations may be 
prejudicial to the side that did not introduce them, 
and that both sides should have the opportunity to 
manipulate and alter any virtual environment intro- 
duced into evidence (Bailenson, Blascovich, Beall, & 
Noveck, 2006). 

Although virtual environment technology is not 
yet routinely used in actual trials, that day may arrive 
soon. Indeed, proponents believe that the technology 
is already mature enough to warrant its use in court: 
“If a picture is worth a thousand words, then a ... 
virtual reality simulation should be worth at least ten 
thousand” (Bailenson et al., 2006, p. 265). The day has 
already arrived for body- and dash-cam recordings, ani- 
mations, simulations, remote videoconferencing, and 
other forms of digitally presented evidence. To what 
extent do they alter the way that trials are conducted? 
Psychologists, judges, and lawyers will grapple with this 


question for some time to come. 
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Summary 


1. 


What are the major legal proceedings between 
arrest and trial in the criminal justice system? 
(1) An initial appearance, at which defendants 
are informed of the charges, of their constitu- 
tional rights, and of future proceedings; (2) a 
preliminary hearing, in which the judge deter- 
mines whether there is enough evidence to hold 
the defendant for further processing; (3) action 
by the grand jury, which decides whether suf- 
ficient evidence exists for the defendant to be 
tried; (4) an arraignment, involving a formal 
statement of charges and an initial plea by the 
defendant to these charges; (5) a process of dis- 
covery, requiring that the prosecutor reveal to 
the defense certain evidence; and (6) pretrial 
motions, which are attempts by both sides to win 
favorable ground rules for the subsequent trial. 
What is bail, and what factors influence the 
amount of bail set? Bail is the provision, by a 
defendant, of money or other assets that are for- 
feited if the defendant fails to appear at trial. In 
determining whether to release a defendant prior 
to trial, the judge should consider the risk that the 
defendant will not show up for his or her trial. 
Judges also consider the seriousness of the offense 
and the defendant’s prior record as well as the 
defendant’s race and gender. 

Why do defendants and prosecutors agree to 
plea bargain? Plea bargaining is an excellent 
example of the dilemma between truth and 
conflict resolution as goals of our legal system. 
The vast majority of criminal cases conclude 
between arrest and trial with the defendant 
pleading guilty to some (often reduced) charges. 
Plea bargaining benefits both defendants and 
prosecutors. Defendants who plead guilty often 
receive reductions in the charges or in their sen- 
tences; prosecutors secure a “conviction” with- 
out expending their time at trial. 

What are settlement negotiations, and why are 
most civil lawsuits resolved through settlement 
rather than trial? Settlement negotiations are 
private discussions held between the attorneys 
representing disputing parties in a civil lawsuit. 
The objective of the negotiations is to resolve 
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the dispute in a manner agreeable to both sides. 
Settlement negotiations are often preferable to 
trials because (1) a negotiated compromise is more 
appealing to most litigants than the uncertainty of 
a jury trial and (2) judges have large caseloads (or 
dockets) and therefore prefer that participants in 
civil disputes resolve their differences themselves 
without using the considerable resources necessary 
to a trial. 
What is the purpose of a trial? Every trial pres- 
ents two contrasting views of the truth. Although 
at first glance, the purpose of a trial seems to be 
to determine truth, conflict resolution may be 
an equally valid purpose. This debate is exempli- 
fied by three contrasting images of a trial: (1) as a 
search for the truth, (2) as a test of credibility, and 
(3) as a conflict-resolving ritual. 
What are the steps involved in a trial? Pretrial 
procedures include discovery, or the process of 
obtaining information about the case held by the 
other side. Once the jury is selected (through a 
process called voir dire), the following sequence of 
steps unfolds in the trial itself: 
a. Opening statements by attorneys for the two 
sides (prosecution or plaintiff goes first) 
b. Direct examination, cross-examination, 
and redirect and recross of witnesses, with 
prosecution witnesses first, then defense 
witnesses 
c. Presentation of rebuttal witnesses and evidence 
d. Closing statements, or summations, by the 
two sides, usually in the order of prosecution, 
then defense, then prosecution again 
e. Judge's instructions to the jury (in some 
jurisdictions, these come before the closing 
statements) 
f. Jury deliberations and announcement of a 
verdict 
g. Ifthe verdict is guilty, determination of the 
punishment 
How has the introduction of emerging technolo- 
gies changed the way that trials are conducted? 
Over time, the emergence of more sophisticated 
technologies into the legal system has begun to 
change the look of courtroom trials and appeals. 


As judges, lawyers, and jurors have become more 
tech-savvy, documentation and presentation 
methods of the past are being replaced by newer 
technologies such as computer animations and 
simulations, videoconferencing, virtual reality, and 
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electronic and digital presentations of evidence. 
These high-tech methods have raised a number of 
interesting and complex psychological questions 
regarding the influence and effectiveness of tech- 
nology in the courtroom. 


Key Terms 

anchoring focal concerns motion in limine probative value 

arraignment perspective opening statements rebuttal evidence 

change of venue framing effects overconfidence bias recross 

charge bargaining grand jury perjury redirect questioning 

closing argument heuristics plea bargains reservation price 

discovery impeachment preliminary hearing self-serving bias 

exculpatory indictments preponderance of sentence bargaining 

experiential initial appearance evidence settlement 
inflammatory bias legal factors presence negotiation 


extralegal factors 


matching heuristic 


preventive detention 


vividness effect 
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Alternatives to Traditional 
Prosecution 


Arbitration 


Summary Jury Trial 


BOX 9.1: The Case of Sarah Smith, David Boyle, and 
Their Swift Collaborative Divorce 

Mediation 

Beliefs about Alternative Dispute Resolution 


Community-Based Alternatives and the Sequential 
Intercept Model 


BOX 9.2: CIT for Police, First Responders and 
Correctional Officers 


Problem-Solving Courts 


BOX 9.3: The Case of a “Client” of Justice Matthew 
D’Emic 

BOX 9.4: Seattle Community Court: Creative Solutions 
for High-Impact, Low-Level Crime 


The Future of Community-Based Alternatives to 
Prosecution 


ORIENTING QUESTIONS 


1. What is alternative dispute resolution (ADR)? What 
are some types of ADR? 


What is the Sequential Intercept Model? 


What are the major stages (or intercepts) for 
community-based alternatives to standard prosecution? 


he previous chapter described the components 

of our legal system that have been in place for 

centuries. Valuing precedent as it does, the 
law is slow to change, but the last three decades have 
witnessed various innovations that are important and 
useful. These will be discussed in the present chapter. 
The first major area—alternative dispute resolution— 
has been applied in both criminal and civil contexts. 
The second major area of discussion is community 
alternatives to standard prosecution. Our discussion 
of this area is framed within the Sequential Intercept 
Model, which identifies different points at which cer- 
tain groups of individuals can be diverted from standard 
prosecution into an approach that is more rehabilitation 
oriented. The discussion will include relevant research 
findings, which are very important in considering the 
effectiveness of interventions at these different stages. @ 


Alternative Dispute Resolution 


If you watch cable and online news and entertainment, 
you might get the impression that most lawsuits are 
resolved by a jury trial. In fact, most cases are resolved 
through negotiation or by alternative dispute resolution 
(ADR), and relatively few cases are settled in trials. In a 
2001 study of courts in 46 randomly selected counties 
in 22 states, the National Center for State Courts found 
that the number of cases tried had decreased by 50% in 
10 years (Post, 2004c). 

The drop-off of trials in the federal courts— 
particularly civil trials—is even more dramatic. In 
1962, 11.5% of federal civil cases were decided in a 
trial, compared with 6.1% in 1982, 1.8% in 2002, and 
only 1.2% in 2009 (Qualters, 2010). In 2016, the fig- 
ure dropped to 0.7%. On the criminal side, trials also 
decreased, though not as sharply. In 1962, 15.4% of 
criminal cases went to trial; in 2002 only 4.7% involved 
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4. What are the similarities and differences between 
community court and other kinds of problem- 
solving courts? 


a trial (Galanter, 2004). These trends continued into 
the second decade of the 21st century (Galanter & 
Frozena, 2014). 

These declines are attributable to several factors, 
including the perceived cost of litigation—the “trans- 
action costs,” in economists’ language. Lawyers’ fees to 
prepare for and try a case, as well as the fees paid to 
expert witnesses, often make a trial economically unfea- 
sible. In addition, federal courts pressure litigants to set- 
tle or to plead guilty. The federal sentencing guidelines 
give criminal defendants an incentive to plead guilty 
because judges can decrease the length of a sentence on 
the basis of “acceptance of responsibility” (which nor- 
mally requires a guilty plea) (Galanter, 2004). Finally, 
federal trials have decreased because it has been some 
time since Congress passed sweeping legislation that cre- 
ates liability for certain actions and that brings lawsuits 
into the courts to determine the boundaries around that 
liability. Legislation such as the Americans with Disabil- 
ities Act of 1990 is an example (Qualters, 2010). 

In civil cases, federal judges are required to attempt 
to resolve disputes through ADR, and in both state and 
federal courts, judges can require litigants to try to settle 
their cases without going to trial. Increasingly, American 
courts assume that cases will be settled, not tried, to the 
point where a trial is viewed “as a failure of the system” 
(Sanborn, 2002, p. 25). Edmund Ludwig, a judge with 
over 30 years of experience, describes it this way: 


Litigation represents a breakdown in communication, 
which consists in the civil area of the inability of the par- 
ties to work out a problem for themselves and in the crim- 
inal area, of ineffectively inculcating society’s rules and 
the consequences for violating them. Trials are the method 
we have ultimately used to deal with those breakdowns. 
However, the goal of our system is not to try cases. Rather, 
it is to achieve a fair, just, economical, and expeditious 
result by trial or otherwise (Ludwig, 2002, p. 217). 
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Many cases are settled by negotiation, without the 
assistance of a third party. Negotiation might be formal, 
as happens when management and union representatives 
negotiate a labor contract, or informal, as when attorneys 
go back and forth in a series of phone calls to settle a per- 
sonal injury claim. Another informal mechanism involves 
collaborative divorce, in which lawyers and psychologists 
work with a divorcing couple to finalize all issues without 
going to court. Typically, there is a heightened sense of 
trust, openness, and disclosure in collaborative divorce 
(Degoldi, 2008). We describe one example in Box 9.1. 

As in trials, procedural justice considerations are 
important in successful negotiations. People care about 
both the outcome of negotiations and the fairness of the 
process. In a study in which law students role-played 
attorneys in a simulated negotiation about a contract dis- 
pute, participants thought negotiations were fair when 
they believed that they had been listened to and treated 
with courtesy, and when they perceived the other party 
as trustworthy (Hollander-Blumoff & Tyler, 2008). 


Arbitration 


One form of ADR, binding arbitration, bears the clos- 
est resemblance to a trial. When the parties agree to 
binding arbitration, they agree to accept the decision of 
an arbitrator. Salary arbitration in major league baseball 
is a good example of binding arbitration. The contract 


between the owners and the players’ union provides 
that players’ salary disputes are settled by binding arbi- 
tration, and it further provides that the arbitrator must 
accept either the owner’s offer or the union’s offer but 
cannot split the difference. The parties have an incen- 
tive to make an offer as close as possible to the player's 
“value” (their estimate of the arbitrator’s valuation of 
the player’s worth). Although many cases require bind- 
ing arbitration, other cases are resolved by nonbinding 
arbitration. If one of the parties is dissatisfied with the 
arbitrator’s decision, that person may ask that the case 
be tried before a judge or jury. 

Arbitration, whether binding or nonbinding, uses 
trial-like procedures. The parties present evidence and 
argue the case, and the arbitrator makes a decision. 
Though initially promoted as a way to avoid the con- 
tentiousness and expense of a trial, in recent years arbi- 
tration has been criticized for being overly formal and 
time consuming (Stipanowich, 2010). Other methods 
for resolving disputes, such as mediation (which we dis- 
cuss later), are more streamlined. 


Summary Jury Trial 


The summary jury trial is an interesting variation on 
arbitration. The concept was created by Federal Dis- 
trict Court Judge Thomas Lambros in the early 1980s 
as a result of his difficulty resolving two personal injury 


The Case of Sarah Smith, David Boyle, and Their Swift Bee 


Collaborative Divorce 


Whereas a full-scale divorce litigated in a courtroom 
can cost more than $75,000 and a negotiated divorce 
involving adversarial lawyers can total more than 
$25,000, Sarah Smith and David Boyle spent roughly 
$5,000 for their collaborative divorce in 2005. Smith 
and Boyle, who live in neighboring suburbs of Boston, 
were mainly concerned about the welfare of their chil- 
dren, ages five and nine at the time. Together with their 
lawyers, Smith and Boyle worked out an arrangement 
by which the children spend time with each of them. 

Lawyers are increasingly likely to embrace collab- 
orative divorce. As of 2007, more than 20,000 had 
received training in collaborative law, which requires 
them to pledge to work together with their clients and 
other professionals to devise outcomes that are benefi- 
cial to all parties. 
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Children of a divorcing couple reap a secondary 
benefit from collaborative divorce. Psychologists have 
shown that an important factor in emotional well-being 
in children is the nature of the parents’ post-divorce 
relationship (Baxter, Weston, & Qu, 2011). The 
extent of court involvement during the divorce (little, 
moderate, or high levels of litigation) is associated with 
children’s coping ability: the higher the level of court 
involvement, the less successful the coping ability 


(Bing, Nelson, & Wesolowski, 2009). 


CRITICAL THOUGHT QUESTION 

What factors explain the increasing popularity of 
collaborative divorce as compared to traditional, 
adversarial methods of divorcing? 


cases using other forms of ADR. The parties in these 
cases refused to settle, each assuming that it would get a 
more favorable verdict from a jury. Judge Lambros rea- 
soned that chances for settlement would increase if the 
parties had a sense of what a jury would do. He insti- 
tuted an abbreviated and expedited form of a jury trial 
that he suspected would be especially helpful in resolv- 
ing relatively simple, lower-value cases. 

A summary jury trial is much like a conventional jury 
trial, though shorter. A jury is empanelled, and the lawyers 
tell the jurors what the witnesses would say if they were 
present. The lawyers argue the case and try to answer the 
jurors’ questions about the facts. The judge tells the jury 
what the law is and tries to answer jurors’ questions about 
the law. The jurors then deliberate and decide the case. 
In the original conception of a summary jury trial, the 
“verdict” did not bind the parties, it was merely advisory. 
In recent years, verdicts have become binding and enforce- 
able. Regardless of these variations, the intent is the same: 
the process educates the lawyers and clients on how a con- 
ventional jury might view the facts and the law. Once edu- 
cated, the lawyers and their clients are more amenable to 
settling the case (National Center for State Courts, 2012). 

The American Bar Journal has reported favorable 
comments from lawyers and judges who had availed 
themselves of this form of ADR (McDonough, 2004). 
Commenting on the summary jury trial, federal judge 
William Bertelsman said, 


I believe that substantial amounts of time can be saved 
by using summary jury trial in a few select cases. Also 
... the summary jury trial gives the parties a taste of 
the courtroom and satisfies their psychological need for 
a confrontation with each other. Any judge or attorney 
can tell you that emotional issues play a large part in 
some cases. When emotions are high, whether between 
attorneys or parties, cases may not settle even when a 
cost-benefit analysis says they should. A summary jury 
trial can provide a therapeutic release of this emotion at 
the expenditure of three days of the court’ time instead of 
three weeks (McKay v. Ashland Oil Inc., 1988, p. 49). 


Mediation 


Another form of ADR, mediation involves a neutral per- 
son (the mediator) who works with the litigants and their 
lawyers to achieve a settlement of the controversy. The 
mediator does not have authority, as an arbitrator does, 
to decide the controversy. Rather, the mediator acts as 
a facilitator. Mediation often involves shuttle diplomacy, 
a term associated with former Secretary of State Henry 
Kissinger. Much as Kissinger would “shuttle” between 
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the two sides in international diplomacy, the mediator 
goes back and forth between the parties, meeting first 
with one side, then with the other, in an attempt to bro- 
ker an agreement between the two (Hoffman, 2011). 

One thinks of lawyers as eager to do battle—to slay 
their opponents with rhetorical swords. Increasingly 
though, disputants prefer procedures in which a neutral 
third party helps them to craft a resolution of their own; 
in short, people prefer mediation (Shestowsky, 2014). 
Why? People are risk averse; they work to avoid taking 
risks. They prefer that controversies be settled by them 
rather than decided for them. A mediator can assist in 
facilitating a resolution, and people prefer the certainty 
of a settlement over the uncertainty of arbitration or trial. 

Mediation also has a role in divorce proceedings. An 
alternative to collaborative divorce (in which both par- 
ties employ their own lawyers, who agree to cooperate), 
a mediated divorce involves a third party who helps the 
couple to dissolve their marriage. Psychologists have 
assessed whether a mediated divorce leads to more 
desirable outcomes than litigation. One remarkable 
study assessed parent-child contact and co-parenting in 
families whose custody disputes had been resolved 12 
years earlier by either mediation or litigation (Emery, 
Laumann-Billings, Waldron, Sbarra, & Dillon, 2001). 
Families who mediated custody showed more coopera- 
tion and flexibility than families who litigated. In par- 
ticular, nonresidential parents who mediated had more 
contact with their children and were more intimately 
involved in parenting, and fathers who mediated were 
much more satisfied with their custody arrangements. 
Compared to litigated divorces, mediation apparently 
encourages parents to comply with divorce agreements, 
remained involved in their children’s lives, and renegoti- 
ate relationships in a more adaptive way 


Mediators work with litigants to settle legal cases. 
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Beliefs about Alternative Dispute 
Resolution 


What form of ADR do people tend to favor? The answer 
to this question is important because ADR procedures 
will be accepted and used only if they are respected and 
considered legitimate. One study investigated the pref- 
erences for different dispute resolution features among 
people involved in actual disputes. They indicated their 
preferences for a particular process and set of rules. The 
most consistent finding was that participants favored 
options that offered them control (e.g., a neutral third 
party helping disputants to arrive at their own resolu- 
tions, and processes that allow disputants to control 
their own presentation of evidence) (Shestowsky, 2014). 
Should courts force litigants to try ADR before set- 
ting a case for trial? The reports from courts that man- 
date ADR are mixed. Some attorneys like the process, 
believing that both the process and the outcomes are fair 
(Boersema, Hanson, & Keilitz, 1991; Wissler & Dauber, 
2007). But some attorneys doubt that arbitration, for 
example, saves time or money and express concerns 
about whether arbitrators have adequate knowledge of 
the issues (Wissler & Dauber, 2007). Another coun- 
terargument is that litigants have a constitutional right 
to trial by judge or jury. Judges are paid to enforce that 
right and mandating ADR undermines it. According 
to Federal Judge G. Thomas Eisele (1991), mandatory 
ADR can lead to an unintended effect: some lawyers (he 
calls them “piranhas”) file meritless claims, knowing that 
their claims will have “settlement value” in mediation. 


Community Alternatives 
to Standard Prosecution 


We now move from ADR, which is practiced in both 
civil and criminal law, to community alternatives to 
standard prosecution (criminal law only). Have you ever 
wondered whether there was a more effective way than 
conviction and incarceration for our society to respond 
to certain kinds of offenders? Drug abuse was once 
considered an indication of poor motivation and weak 
character; now it is treated as a disease. But what about 
the offender who continues to break the law by steal- 
ing, possessing substances that are illegal, and behaving 
under their influence? If such an individual were suc- 
cessfully treated for drug abuse and monitored to ensure 
that she did not continue to behave illegally, that would 
be a far better approach than incarceration. This is a 
description of the kind of offender who is well-suited for 
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a drug court—a specialized kind of problem-solving 
court, developed to rehabilitate and monitor individ- 
uals in the community rather than incarcerate them. 
Problem-solving courts are discussed in this section. 

There has been increasing attention over the last 
decade to community-based alternatives to conviction 
and imprisonment for certain individuals. As we will 
discuss, such community-based alternatives have devel- 
oped because they are more humane, less expensive, and 
make our society safer (or at least do not increase the risk 
of crime). Typically they apply to members of a certain 
subgroup whose experience or behavioral health symp- 
toms might account for a number of minor offenses 
committed by members of this group. For example, 
individuals with severe mental illness—schizophrenia, 
bipolar disorder, major depressive disorder, and other 
psychotic disorders—might have a greater likelihood 
of being arrested for domestic disturbances, encounters 
with police, and interactions with other citizens when 
the symptoms of such disorders are active. Individuals 
with serious drug problems may become involved in 
offenses such as theft, prostitution, and public intox- 
ication for reasons related directly to the need to buy 
drugs and the consequences of taking them. Military 
veterans may become involved in offenses such as traffic 
violations, drug or weapon possession, or problematic 
interactions with police, fueled in part by posttrau- 
matic stress disorder or traumatic brain injury. Each of 
these examples recognizes that some criminal behavior 
involves acting upon symptoms that could be contained 
with targeted treatment and rehabilitation. 

This is the basic philosophy underlying the develop- 
ment of community alternatives to standard criminal 
arrest, prosecution, and incarceration. Three major jus- 
tifications have been offered for the development and 
expansion of such community alternatives. The first is 
humanitarian. In the words of the U.S. Supreme Court, 
the Eighth Amendment (which states that “cruel and 
unusual punishments” may not be inflicted) must draw 
its meaning from the “evolving standards of decency” 
that characterize a “maturing society” (Trop v. Dulles, 
1958). But Trop v. Dulles was a death penalty case. 
What about criminal offenses that are much less seri- 
ous? When behavioral health disorders are associated 
with minor offending, this could be handled through 
standard criminal justice processing—but might also 
be addressed in a more humane and rehabilitative fash- 
ion through alternative approaches. Some offenders 
with severe mental illness are similar to general offend- 
ers in most of their rehabilitation needs (Skeem & 
Eno Louden, 2006). But those whose crimes involve 


influences that are specific to their disorders may 
be very good candidates for lower-intensity, briefer, 
community-based interventions—particularly when 
they present a low risk for criminal offending, and this 
risk is reduced even further by treating the disorder. 

The second justification for community-based alter- 
natives to standard prosecution is cost. Put simply, it is 
much less expensive to monitor and treat an offender in 
the community than it is to incarcerate that individual. 
California, for example, currently spends about $2 billion 
annually on health care for offenders who are incarcerated 
in prison. This is more than $11,000 for each inmate (Kiai 
& Stobo, 2010), and does not include the nonhealth care 
costs of operating prisons. Individuals who are provided 
with treatment and monitoring services in the commu- 
nity but do not need housing or board—and may be able 
to continue working—cost much less to rehabilitate. 

The third justification involves the kind of special- 
ized treatment services that can be provided in the com- 
munity, as contrasted with services that can be delivered 
in a prison or jail. Correctional facilities house inmates 
who, as a group, have wide-ranging rehabilitation needs. 
More inmates need job training, housing assistance, 
or substance abuse rehabilitation, for example, than 
require the combination of medication, psychosocial 
skills intervention, co-occurring disorder treatment, and 
recovery focus that is optimal in working with inmates 
with severe mental illness. In addition, correctional 
facilities must prioritize security and rule compliance 
highly, which reduces the resources available for treat- 
ment and rehabilitation. When populations are more 
homogeneous (e.g., as in mental health or drug treat- 
ment settings), and security concerns are fewer, then 
specialized and intensive treatment is more feasible. 


Community-Based Alternatives and 
the Sequential Intercept Model 


One of the useful models describing community-based 
alternatives is the Sequential Intercept Model (Munetz 
& Griffin, 2006). It identifies five stages of the overall 
criminal justice process at which standard prosecution 
and incarceration could be interrupted and a community 
treatment alternative substituted. These stages are: (1) law 
enforcement and emergency services; (2) post-arrest: initial 
detention/initial hearing and pre-trial services; (3) post- 
initial hearings: jail/prison, courts, forensic evaluations, 
and commitments; (4) re-entry from jails, prisons, and 
forensic hospitalization; and (5) community corrections 
(including parole) and community support. This model is 
relatively new, but its impact has grown recently. A review 
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of the evidence for intervention effectiveness at each 
of these intercepts has been published (Heilbrun et al., 
2012), as has a book describing its applications (Griffin, 
Heilbrun, Mulvey, DeMatteo, & Schubert, 2015). 
However, since this section focuses on community-based 
alternatives prior to incarceration, we will consider only 
the first three intercepts in this discussion. 


Law Enforcement and Emergency Services 
(Intercept 1). When individuals with behavioral 
health disorders encounter police or other “first respond- 
ers,” it is the first step in the process that can result in 
arrest, criminal charges, conviction, and incarceration. 
Annual police encounters with citizens with mental 
health problems have been estimated at more than 300 
encounters per 100,000 population across jurisdic- 
tions, with this rate increasing annually (Durbin, Lin, 
& Zaslavska, 2010). In some such encounters, arrest is 
unnecessary. What if police officers received specialized 
training in recognizing behavioral health symptoms and 
interacting with such individuals in a way that did not 
result in the escalation of conflict—but instead perhaps 
yielded the opportunity for needed treatment? This is 
the goal of specialized police responding. In particu- 
lar, the approach known as Crisis Intervention Team 
(CIT) (Compton, Bahora, Watson, & Oliva, 2008) 
provides police and other first responders (e.g., fire 
fighters, emergency medical personnel) with enhanced 
knowledge and skills for use when they encounter indi- 
viduals who may be experiencing a behavioral health 
crisis. CIT is intended to increase the number of 
treatment-oriented dispositions and decrease the num- 
ber of minor arrests in such cases, as well as decreasing 
the number of incidents in which the individuals or the 
police officers are harmed. For instance, an individual 
with bipolar disorder, off medication and in the midst 
of a manic episode, might be taken by ClT-trained 
police to the local psychiatric emergency room rather 
than arrested for disturbing the peace and battery on 
an officer. We share a representative story in Box 9.2, 
provided by a CI T-trained officer in Florida, describing 
the difference that such CIT training can make in cor- 
rectional facilities as well as in the community. 

What is the evidence that CIT is effective in diverting 
such individuals, resulting in more treatment dispositions 
and fewer arrests? Research on this topic has been sum- 
marized (Heilbrun et al., 2012) on several points related 
to CIT: characteristics and knowledge of CIT-trained 
officers; characteristics of diverted individuals; and out- 
comes such as the number of diverted individuals, ser- 
vices delivered to them, and number of arrests following 
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Police Crisis Intervention Teams are specially trained to help 
people in the midst of emotional crisis or psychiatric distress. 
These officers are part of a mobile CIT run jointly by a hospi- 
tal and local police department. 


police encounters. CIT-trained police officers reported 
better preparation for handling interactions with those 
experiencing a behavioral health crisis (Borum, Williams, 
Deans, Steadman, & Morrissey, 1998), were more likely 
to help individuals obtain mental health services (Comp- 
ton et al., 2008), and were less likely to use physical force 
(Compton et al., 2008; Skeem & Bibeau, 2008). Jail days 
were fewer for such individuals, and costs were shifted 
from criminal justice to treatment sources; diverted par- 
ticipants were also more likely to utilize mental health 
treatment (comply with medication, use hospital stay and 
emergency room visits, participate in counseling) and less 
likely to be treated for substance abuse on a residential 
basis (Steadman & Naples, 2005). Following such diver- 
sions, those who were diverted did not differ from oth- 
ers in their number of arrests over the next year (Teller, 
Munetz, Gil, & Ritter, 2006; Watson et al., 2010). 


Post-Arrest: Initial Detention/Initial Hearing and 
Pre-trial Services (Intercept 2). If an individual is 
arrested upon first encounter with police or another first 
responder, the second intercept identifies the point at 
which that person is brought to “first appearance” before 
a judge. This occurs before the individual enters a plea or 
proceeds to trial. In some jurisdictions, there is a specialized 
team that works as part of the court system, identifying 
defendants who would be appropriate for behavioral health 
diversion. While some specialized problem-solving courts 
(e.g., drug court, mental health court, veterans’ court, com- 
munity court) function at this stage, it is more typical to 
have them take referrals at Intercept 3. Accordingly, Inter- 
cept 2 diversion is more likely to send individuals directly 
to treatment, or assign them to specialized probation. 
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A number of studies on Intercept 2 have used effec- 
tiveness criteria like those employed in studies on Inter- 
cept 1. Addressing outcomes for individuals who receive 
diversion following arrest, investigators have examined 
services use, mental health, substance use, offending, and 
quality of life (Broner, Lattimore, Cowell, & Schlenger, 
2004; Broner, Mayrl, & Landsberg, 2005). They have 
also employed criteria such as whether the individual 
had housing (National GAINS Center, 2002). 

Almost all the existing research identifies differences 
between diverted and nondiverted individuals at this 
stage. It is not necessarily accurate to conclude that such 
differences are attributable to the diversion; that would 
require the use of experimental designs (using random 
assignment to condition) that are virtually impossible to 
implement in a criminal justice context. (Judges and clin- 
ical administrators are understandably reluctant to allow 
random assignment of defendants to conditions, because 
an unfortunate outcome such as a serious offense com- 
mitted by an individual in a no-treatment control group 
is hard to justify after the tragic event.) However, cor- 
relational designs, particularly when accompanied by a 
comparison group, can provide useful information on the 
strength (although not the causal direction) of the rela- 
tionship between the diversion variable and the different 
outcomes. For example, the studies described later in this 
paragraph using a comparison group typically obtain their 
groups from (1) individuals who have been diverted, or 
(2) those in a standard condition such as probation, and 
consider how these two groups fare on certain relevant 
outcomes. This is sometimes called a quasi-experimental 
design because it does not have the genuine experimen- 
tal attribute (random assignment to group) that allows 
the researcher to control all variables except the one of 
interest—diversion status—and hence draw conclusions 
about whether diversion causes differences in outcomes. 
For this intercept, several investigators reported that 
diverted individuals had more time in the community 
(Broner et al., 2005; Hoff, Baranosky, Buchanan, Zonana, 
& Rosenheck, 1999; Lamberti et al., 2001; Steadman & 
Naples, 2005), fewer hospital days in the community 
(Lamberti et al., 2001), fewer arrests (National GAINS 
Center, 2002; Shafer, Arthur, & Franczak, 2004), and less 
homelessness (National GAINS Center, 2002). 


Post-Initial Hearings: Jail/Prison, Courts, 
Forensic Evaluations, and Commitments (Inter- 
cept 3). The third intercept in the Sequential Intercept 
Model is the most widely recognized of the five. This is 
the stage at which problem-solving courts (also called 
specialty courts) such as drug courts, mental health 
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CIT for Police, First Responders and Correctional Officers cacti 


Please allow me to share this story with you. It is a little 
long, so be patient. The other day a 65-year-old tran- 
sient female was arrested on two out-of-county mis- 
demeanor warrants. It seems the woman was involved 
in a fight earlier in the day, which resulted in numer- 
ous cuts, bruises, and abrasions. Upon her arrest, she 
was initially transported to (a local medical facility) 
for medical clearance prior to being transported to 
the county jail. Unable to accurately detail the events 
leading to her arrest, she was subsequently treated and 
cleared from the hospital, then sent to directly to the 
county jail. 

Upon arrival, the woman, who is elderly and petite 
in stature, now bruised and battered and obviously in 
some form of physical distress, is placed in a female dorm 
along with other offenders of various classifications. It 
always amazes me that most female offenders will come 
to the aid of the elderly and help them along with their 
personal needs. They help them shower, tend to personal 
needs, and even assist in changing their sheets and cloth- 
ing. There seems to be an inmate code with the elderly 
and disabled. Well, as fate would have it, the woman 
begins to require additional needs, which cannot be met 
in a county jail, and this concern is finally brought to the 
attention of the supervisor by an attentive block officer. 

Now here is where it starts to come together. The 
supervisor in this matter is CIT-trained and just knows 
in the pit of his stomach that something is wrong and 
just doesn’t make sense. He immediately realizes that 
the woman needs supplementary care, medical atten- 
tion, and proactive intervention. He instructs the offi- 
cers to bring the female to booking, where she can be 
isolated from the general population. He then notifies 
the on-duty medic and initiates a 15-minute watch 
on her so she can be observed on a more regular basis. 
He instructs the female officers, with the assistance of 
some female inmates, to change her linen and clothing, 
which is soiled—and make her comfortable until the 
medic arrives. The woman appears to be resting com- 
fortably on her bunk, but shortly after the supervisor 
notices she is extending her arm above her body as if 
to motion for assistance. The supervisor approaches the 
cell and realizes something is not right; he gets that gut 
feeling again. Her breath appears labored and she just 
had a look on her face that she was in need of some 
assistance, but was unable to ask. He summoned a 
female officer for additional aid and again notified the 


on-duty medic. Weak, frail, and pathetic, she is unable 
to properly communicate her concerns. 

While the medical responders are treating her, they 
learn that the woman is asthmatic, suffers from emphy- 
sema, requires immediate oxygen, and was in pulmonary 
distress. The woman was immediately sent to the hospi- 
tal. After returning, one of the female deputies assigned 
to the woman noticed that when she was assisting the 
woman with her change of clothing, (there appeared to 
be some bruising on and about the woman’s groin area. 
The Deputy then stated that “I think this woman was a 
victim of a sexual assault” and went on to say, “I won- 
der if they (hospital) did a rape kit on her?” After piec- 
ing various facts together, the supervisor, a trained CIT 
member, knew something was wrong. Shortly after, 
while officers were discussing what had happened, the 
classification officer mentioned that he had received a 
phone call from a victim in another matter, who stated 
something to the effect that the guy that assaulted her 
also tried to rape an elderly female the same night. 

Now here is where it all finally comes together. The 
supervisor, aware of what might have happened to this 
woman, immediately contacted the Victim Services 
Advocate and the CID Detectives Bureau. After explain- 
ing the circumstances surrounding this matter, the detec- 
tives interviewed the woman in the safety of her hospital 
room. The victim's advocate immediately (pointed out 
that the perpetrator in this case) might very well be incar- 
cerated in the very same jail on unrelated charges. Sub- 
sequently, the county, which issued the charges against 
the woman, rescinded the warrants, and she was released 
and transferred to another hospital for treatment. The 
woman ultimately suffered a stroke while in the hospital 
and is currently being treated for her injuries and current 
medical condition. Without the intervention of a trained 
Crisis Intervention Team member, perhaps this end 
result would have been much different. Doctors stated 
that the woman was operating with only 1% lung capac- 
ity, and if gone untreated she would not have made it 
through the night. The woman is alive today due to the 
actions of a CI T-trained individual. 


CRITICAL THOUGHT QUESTION 

How might CIT training, which is increasingly pro- 
vided to correctional officers as well as police and 
first responders, have made a difference in this case? 
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courts, homeless courts, domestic violence courts, and 
community courts have been developed. There have also 
been courts developed for other groups, such as veter- 
ans and prostitutes, but these problem-solving courts are 
sufficiently new that there has not been research investi- 
gating how well they work. Specialized problem-solving 
courts are also discussed later in this book in Chapter 15. 


Problem-Solving Courts 


Certain offenders are summoned back to court and 
returned to prison repeatedly. For them, the crimi- 
nal justice system has become all-too-familiar home 
(Wiener, Winick, Georges, & Castro, 2010). Fed up 
with this model of “revolving-door’” justice, states and 
communities increasingly are creating problem-solving 
courts (also called specialty courts) that combine the 
traditional criminal justice system with specialized 
treatment-oriented principles to address underlying 
causes of antisocial behavior (Casey & Rottman, 2005). 

The premise of specialty courts is that the legal sys- 
tem should help troubled individuals cope with the 
chronic problems that brought them into contact with 
the criminal justice system in the first place. This col- 
laborative, nonadversarial nature of specialty courts, in 
which judges work side by side with mental health pro- 
fessionals, community agencies, and offenders them- 
selves, focuses more on meeting the ongoing needs of 
participants than on punishing them. 

This approach, in which the law is used as a vehicle to 
improve people's lives, is called therapeutic jurisprudence. 


Examples include courts specialized to deal with problems 
involving drugs, mental health, homelessness, and domes- 
tic violence, as well as veterans’ issues, and courts that 
integrate these problems, for example, by applying mental 
health court techniques in domestic violence cases (Winick, 
Wiener, Castro, Emmert, & Georges, 2010). Regardless of 
the problem, all specialty courts involve a few common ele- 
ments, including immediate interventions such as drug or 
alcohol counseling, frequent court appearances in a non- 
adversarial context, an interdisciplinary team approach, 
and a set of clearly defined objectives (Watson, Hanrahan, 
Luchins, & Lurigio, 2001). 

Working together with mental health providers, 
attorneys, and probation officers, judges in these courts 
become social workers and cheerleaders as much as 
jurists. Rather than impose punishment, they offer 
opportunities for people to deal with their addictions, 
anger, and disputes (Hartley, 2008). Those who com- 
ply with the judges’ orders may have their sentences 
reduced or dismissed. 

Although some aspects of these courts are 
traditional—for instance, judges wear robes—many 
characteristics of specialty courts are unconventional. 
For example, the people who appear in court are often 
called clients rather than defendants. These “clients” are 
able to speak directly to the judge, rather than commu- 
nicating through their attorneys. Judges often have a 
great deal of information about clients, and may inter- 
act with them over a number of years. On occasion, a 
friendly relationship develops, as described in Box 9.3. 


The Case of a “Client” of Justice Matthew D’Emic Box 


An immigrant from Barbados in his early 20s arrived in 
the New York courtroom of Justice Matthew D’Emic 
in 2003, facing a serious charge of arson after starting 
a fire that damaged a small public housing complex 
(Eaton & Kaufman, 2005). The man was delusional, 
believing that he was the son of God; he had been 
hospitalized nine times in five years. In a traditional 
courtroom, the case would have been disposed of by 
a guilty plea or verdict, and the defendant would have 
been sent to prison. But in the mental health court over 
which Justice D’Emic presided, something very differ- 
ent happened. The judge decided that the young man 
could safely return to live with his mother, provided 
that he continued to take his medications. Later, when 
the man complained of stomach cramps and began to 
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miss appointments, the judge suggested that he change 
his medicine. The judge insisted that the man sign up 
for job training, allowing him to “graduate” from court 
with only a misdemeanor on his record. Most remark- 
ably, Justice D’Emic gave the client his cell phone num- 
ber and urged him to call if he got into a jam. The man 
said he used it just once, to ask the judge for advice 
about a woman he was considering marrying. 


CRITICAL THOUGHT QUESTION 

What are the pros and cons of resolving this 
dispute in a mental health court, rather than 
through the workings of the traditional criminal 
justice system? 


Daniel Acker/Bloomberg/Getty Images 


Drug Courts. The most common kind of specialty 
court is drug court, created to deal with offenders whose 
crimes are related to addiction. Drug courts developed 
in response to an increase in antidrug law enforcement 
efforts and stiffer sanctions for drug offenders during 
the 1980s and 1990s. By the end of 2014, the National 
Institute of Justice estimated that there were more than 
3,000 drug courts of various kinds operating through- 
out the 50 states (https://www.nij.gov/topics/courts/ 
drug-courts/pages/welcome.aspx). 

Drug courts were developed to address the abuse of 
alcohol and other drugs and criminal activity related 
to their abuse. Drug courts divert cases from the tra- 
ditional criminal justice system and link drug-addicted 
offenders with treatment programs and extensive super- 
vision. In exchange for successful completion of the 
program, the court may dismiss the original charge, 
reduce or set aside a sentence, assign some lesser pen- 
alty, or make a combination of these adjustments. The 
ultimate goal, in addition to improving the lives of 
drug-addicted individuals, is to reduce the number of 
drug offenders in prisons. 

How successful are drug courts in reducing drug- 
related criminal activity? The findings are encourag- 
ing, though some drug courts work better than others. 
A meta-analysis—a statistical technique that combines 
the results of individual studies with similar research 
hypotheses—of 60 studies that compared a treatment 
condition to a control condition, and that included at 
least one measure of criminal behavior as an outcome 
measure, concluded that drug courts have a signifi- 
cant, though modest, effect on recidivism. Offenders 
assigned to drug court had a 45.5% recidivism rate, 
while the comparison group had a 54.5% recidivism 


Drug courts, like this one in Illinois, are only address crimes 
related to drug and alcohol abuse. 
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rate (Shaffer, 2011). The most successful programs 
were those that excluded violent offenders, worked with 
and treated offenders who had not yet entered a plea, 
and employed well-qualified and competent staff who 
ensured that the program was delivered as designed and 
who interacted positively with participants. 

According to Seattle judge J. Wesley Saint Clair, 
“Drug courts work, and not because they're fuzzy—let 
me tell you, I can be a hard man to deal with.” One 
offender to appear in Judge Saint Clair’s courtroom was 
36-year-old Jenifer Paris, who, after 22 years of heroin 
and cocaine use and stretches of prostitution and home- 
lessness, was now clean. “You guys are the first people to 
believe in me ... I’m full of gratitude for the opportu- 
nity and for you not kicking me out,” she said, tearfully. 
Replied Judge Saint Clair with a hint of a smile, “We're 
not done yet” (Eckholm, 2008). 

Problem-solving courts have particular appeal within 
communities, as judges often interact with treatment 
providers and advocacy groups in a way that is not 
usually seen in traditional courts. Judges like Wesley 
Saint Clair often play a much more active role, setting 
aside judicial restraint and impartiality in favor of more 
direct involvement in the interventions and responses 
of problem-solving court participants. 


Mental Health Courts. The number of individuals 
hospitalized long term for mental illness has dropped sig- 
nificantly in the past four decades. But deinstitutional- 
ization, the long-term trend of closing mental hospitals 
and transferring care to community-based mental health 
treatment facilities, has left many mentally ill individuals 
without services or medication. As a result, the mentally 
ill have experienced higher rates of homelessness, unem- 
ployment, alcohol and drug use, and physical and sexual 
abuse. They also experience high rates of incarceration: 
17% of men and 34% of women in jails suffer from a 
serious mental illness or post-traumatic stress disorder 
(Steadman, Osher, Clark Robbins, Case, & Samuels, 
2009). Unfortunately, most local jails lack treatment 
resources and are highly stressful environments, espe- 
cially for people suffering severe mental illnesses. 
According to the criminalization hypothesis, a sub- 
group of mentally ill offenders are arrested for offenses 
caused by their untreated symptoms of mental illness. 
Mental health courts were developed for offenders deal- 
ing with serious mental illness and seek to “decrimi- 
nalize” this population. By 2016, there were over 300 
mental health courts in the United States, according to 
the Council for State Governments (https://csgjustice- 
center.org/mental-health-court-project). 
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As with the drug court model, the first decision in 
a mental health court is whether to divert the offender 
from the regular criminal courts to treatment programs 
associated with the mental health court. This deci- 
sion, which usually requires the consent of both the 
offender and the victim, is made after an evaluation 
of the offender and by considering the nature of the 
offense. If the offender is diverted, the mental health 
team prepares a treatment plan for mental health care 
and reintegration into society. Close monitoring is 
essential. Defendants are often assigned to a probation 
officer who is trained in mental health and who carries 
a greatly reduced caseload in order to provide a more 
intensive level of supervision and expertise. The charges 
are typically dismissed if the offender follows the treat- 
ment plan (Lurigio, Watson, Luchins, & Hanrahan, 
2001). 

Evaluations of mental health courts suggest that 
they have been effective in reducing recidivism, 
though whether they provide therapeutic value to par- 
ticipants is less clear (Honegger, 2015). People who 
completed a treatment program associated with a rural 
North Carolina mental health court were 88% less 
likely to recidivate than people who did not complete 
treatment (Hiday & Ray, 2010). Although findings 
are limited, it appears that mental health courts are 
also cost effective, reducing the need for services such 
as psychiatric emergency room visits and other crisis 
interventions. 

There are two broad concerns associated with men- 
tal health courts, however. First, participants may feel 
coerced into participating. In one study involving over 
200 participants, investigators found that although 
most said they had agreed to participate, the majority 
were unaware that the program was voluntary and did 
not understand many of the nuances of the program. 
This led the researchers to question whether diversion 
to mental health courts is truly voluntary (Redlich, 
Hoover, Summers, & Steadman, 2010). 

The second concern involves the selection of partici- 
pants. Specialty courts, including mental health courts, 
admit only a fraction of the people who are eligible, 
and admission decisions typically involve multiple per- 
spectives and parties (e.g., clients, treatment providers, 
judges, prosecutors, defense attorneys, and victims) 
(Wolff, Fabrikant, & Belenko, 2011). Recent studies 
suggest that gender and racial bias may influence the 
way that potential clients are identified, recruited, and 
eventually selected to participate. Specifically, Cauca- 
sian males are overrepresented in mental health courts. 
According to a meta-analysis of 18 studies (Sarteschi, 
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Vaughn, & Kim, 2011), the majority of partici- 
pants in mental health courts are Caucasian males 
in their mid-30s, whereas African American males 
constituted the largest demographic group in pris- 
ons and jails in 2007 (Sabol & Couture, 2008) 
and mental health diagnoses are more prevalent 
among disadvantaged minority groups (Minsky, 
Vega, Miskimen, Gara, & Escobar, 2003). 

A related concern is the possibility that the selec- 
tion process, rather than the interventions provided, 
accounts for the modest positive outcomes associated 
with participating in mental health courts. This could 
happen if only those potential clients who accept their 
mental health disorder and who are amenable to treat- 
ment are invited to participate. After evaluating the 
selection procedures in six demographically diverse 
mental health courts, Wolff et al. (2011) concluded that 
client selection might explain findings on the effective- 
ness of mental health courts. 


Homeless Courts. People living on the streets are 
frequently cited for public nuisance offenses such as 
public intoxication and loitering; they often fail to 
appear when summoned to court. As a result, they are 
unable to access vital services such as housing, employ- 
ment opportunities, and public assistance. 

Homeless courts were started in southern California 
in the late 1980s. They are designed to assist marginal- 
ized individuals, address the underlying problems that 
resulted in their homelessness, and reintegrate these 
people into society. Homeless “court” is typically held 
in shelters or agencies that serve this population. Rather 
than being fined or taken into custody, participants are 
given alternative sentences—including assignment to 
programs and activities such as employment training, 
counseling, Alcoholics Anonymous meetings, and vol- 
unteer work. 

New York City has created a variant on this approach 
termed community courts (discussed in more detail 
later in this section) in Times Square and the Red 
Hook area of Brooklyn (Post, 2004a). Meeting in a 
refurbished Catholic school, the judges, prosecutors, 
and defenders in the Red Hook community court see 
their goal as improving the quality of life for citizens. 
They know the people of the community. They also 
make it a point to know the offenders and to make 
sure the offenders know them. “The clerk of court has 
been known to stop her car at street corners and tell 
defendants the judge has issued a warrant for them and 
they'd best get over to court” (Carter, 2004, p. 39). The 


result is a reduction in low-level crime, and decreased 


recidivism by those under the jurisdiction of this 
problem-solving court. Some community courts also 
aim to reduce homelessness by dealing with landlord— 
tenant problems, and addressing some of the underly- 
ing causes of homelessness—mental illness, poor job 
skills, and language barriers. 


Domestic Violence Courts. Historically, legal 
responses to domestic violence cases have been frag- 
mented, with different court divisions issuing restrain- 
ing orders, prosecuting perpetrators, and protecting 
children. Victims have been considered merely “wit- 
nesses” and the needs of children have been largely 
ignored (Casey & Rottman, 2005). As this kind of 
problem-solving court has matured, however, there 
have been coordinated efforts to hold perpetrators 
accountable, enhance victim and child safety, and pro- 
mote informed judicial decision-making. Domestic 
violence court personnel work with community-based 
agencies to strengthen the entire community’s response 
to domestic violence (Sack, 2002). Estimates of the 
number of domestic violence courts in the United 
States range from 160 (Keilitz, 2004) to 208 (Labriola, 
Bradley, O’Sullivan, Rempel, & Moore, 2010), to more 
than 300 (Casey & Rottman, 2005). This discrepancy 
probably depends on whether the court has at least one 
specialized unit, process, or service for domestic vio- 
lence cases—or handles these cases as part of a broader 
problem-solving court. 

Like other specialty courts, domestic violence courts 
involve judges and staff specially trained in the relevant 
domain, coordination among community resources, 
and close monitoring of the perpetrator both before 
and after case disposition. But domestic violence courts 
differ from other specialty courts in important respects. 
They start from the premise that offenders’ behavior 
is learned rather than rooted in a treatable addiction 
or illness. Therefore, court proceedings are primarily 
adversarial rather than therapeutic. They often involve 
both victim and offender attempting to reach agree- 
ment on protection orders. The needs of children are 
considered, and co-occurring child abuse and neglect 
are addressed. 

Although few studies have evaluated the effec- 
tiveness of domestic violence courts, including their 
ability to reduce recidivism (Wiener et al., 2010), vic- 
tims, perpetrators, advocates, and judges have gener- 
ally reacted positively. Both victims and perpetrators 
express satisfaction with the court processes and out- 
comes. Compared with traditional courts, domestic 
violence courts process cases faster and have higher 
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rates of guilty pleas. In addition, perpetrators are more 
likely to comply with court-ordered conditions (Casey 
& Rottman, 2005). 


Community Courts. In contrast to drug courts and 
mental health courts, each of which is characterized 
by jurisdiction over a very specific group, a commu- 
nity court is neighborhood-focused and designed to 
address local problems such as vandalism, prostitu- 
tion, shoplifting, vagrancy, and the like. Community 
courts use problem-solving and strive to create rela- 
tionships with outside stakeholders such as residents, 
merchants, churches, and schools (Center for Court 
Innovation, 2012). 

Community court participants generally like how 
they are treated in this kind of court. Participants see 
them as fairer than traditional courts (Frazer, 2006), and 
give them high marks in achieving goals such as working 
productively, assigning useful community service, and 
treating participants equally (Justice Education Center, 
2002). Perhaps one reason for such favorable ratings 
has been the use of alternative sanctions by community 
courts; they are less likely to incarcerate individuals as 
part of disposition of charges (Hakuta et al., 2008). 
Although such courts are slightly more expensive when 
measured by cost per case, they are also associated with 
higher levels of compliance with sanctions and greater 
reduction of particular outcomes such as prostitution, 
illegal vending, and other problems particular to com- 
munity courts (Kralstein, 2005). We provide one exam- 
ple of a community court in Box 9.4. 


Veterans’ Courts. The most recent version of spe- 
cialty court—veterans’ courts—was launched in 2008 
to address the complicated psychological and legal 
problems of members of the U.S. military who have 
returned from war. There are now dozens of such courts 
across the country. 

More than 2 million Americans have served in the 
wars in Iraq and Afghanistan, making these the largest 
deployments since the Vietnam War. Approximately 
one-third of them suffer from posttraumatic stress 
disorder (PTSD), traumatic brain injury, depression, 
or other mental illness, and one-fifth are addicted to 
drugs or alcohol (Marvasti, 2010). Sadly, only about 
half of the veterans with PTSD or depression have 
sought help, and of those, only about half received sat- 
isfactory care (Tanielian & Jayco, 2008). Given their 
training in the military to react immediately to any 
perceived threat, it is not surprising that thousands 
of returning veterans have reacted impulsively and 
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' | Boxed 9.4 
Seattle Community Court: Creative Solutions 


for High-Impact, Low-Level Crime 


When a minor crime is committed over and over, is it 
still too small for concern? Judge Fred Bonner, who pre- 
sides over the Seattle Community Court, says that peo- 
ple in survival mode commit acts of theft to survive, and 
these small crimes often indicate larger societal problems 
that are significant. Many of the low-level crimes, such 
as theft and prostitution, committed in Seattle were by 
individuals who were homeless or mentally ill. “Crimi- 
nal trespass, theft, prostitution, alcohol and drug-related 
crime—those were the main kinds of crimes we were 
dealing with,” said Assistant City Attorney Tuere Sala. 
“They are what we call quality-of-life crimes—and they 
are usually crimes that are committed more out of a 
need to survive than an intention to injure others.” 

Although the intention of such offenses may not 
be to injure any one individual, the cumulative effect 
of this kind of offending on a community can be very 
substantial. “Even if you think it’s a faceless crime,” said 
defense attorney Nancy Waldman, “somebody is vio- 
lated. If a business feels that way, they're more inclined 
to move their business away from any given district. It 
has an effect on the whole city.” Seattle City Attorney 
Peter S. Holmes said, “This is a non-partisan issue: 
Everyone wants to reduce crime and save money, and 
that’s ultimately what community court is about.” 

In the search for an appropriate response to Seattle’s 
low-level crime, the Seattle Community Court opened 
in 2005 to serve the downtown district. “We took those 
individuals who had no place to go, who had spent 
many days in jail over the years,” said Judge Bonner, 
“and we designed our program to address those needs.” 
Like most community courts across the United States, 
by combining punishment with help, the Seattle Court 
seeks to address the social needs associated with crime, 
repair the harm done, and help transform offenders 
into productive members of the community. The Seat- 
tle Community Court handles only defendants who 


violently in heated situations. Sometimes, as a result, 
they have been arrested and charged with serious crim- 
inal offenses, including child abuse, sexual assault, and 
homicide. 

In a typical veterans’ court, a district attorney may 
opt to defer prosecution or offer a plea bargain to a 
reduced charge if it is clear that the offense was related 
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have committed low-level misdemeanors and do not 
present a public safety risk. Rather than paying a fine 
or spending time in jail, all defendants who agree to 
participate in community court are assessed for social 
service needs and then must contact each social ser- 
vice link, such as community service opportunities 
identified during assessment. It is common practice 
in community courts to use alternatives to detention, 
such as community service, as a sanction. Participants 
in the Seattle Court have completed over 50,000 hours 
of community service, but Judge Bonner stresses the 
importance of developing such programs to also edu- 
cate people about the effects that quality-of-life crime 
has on the community. 

Seattle continues to develop its programs and ser- 
vices to address the needs of offenders as those needs 
change. “We've just developed a theft awareness class 
and life-skills training, which would constitute commu- 
nity service,” said Judge Bonner, who added that Seattle 
Community Court also recently launched three stand- 
alone sites that provide young prostitutes with housing 
and classes on avoiding sexually transmitted diseases. 
They can earn community service hours at these sites, 
as well as receive literacy training and counseling. Seat- 
tle Community Court also has new protocols that allow 
for community service alternatives for individuals with 
disabilities. The court already partners with 25 com- 
munity service organizations, and coordinators from 
the Seattle Community Court have recently started to 
expand options for individuals not physically able to 
perform traditional community service. For example, 
individuals who are unable to pick up trash could be 
required to answer phones or do filing. “Offenders find 
that they feel proud of putting in a full day’s work,” 
said Karen Murray, of the Associated Counsel for the 
Accused. “Then we can link them to employment ser- 
vices. Landlords and employers can see people’s capacity 


to the veteran’s disability and the veteran agrees to 
seek treatment. Veterans who plead guilty to a non- 
violent felony or misdemeanor are teamed with vol- 
unteer veteran mentors who ensure that the offender 
adheres to a strict regimen of counseling, personal- 
ized rehabilitation programs, and court appearances. 
Judges may issue alternative sentences that require 


to change.” Seattle Community Court is also evolving 
to address the different needs that veteran offenders 
have. “We have a marvelous caseworker from the vet- 
erans’ hospital coming to our court, and we're trying to 
do a docket right now just for veterans,” said Murray. 
“They never had criminal histories before and sud- 
denly they’re coming back and they're acting out. Do 
we actually expect people to get off the plane and come 
back into society as though nothing happened? That’s 
another role for community court in our time.” 

Another defining element of our time is the strained 
economic climate experienced throughout the country, 
and community courts are not immune to this strug- 
gle. “We have been suffering some serious budget issues 
here,” said Judge Bonner, “but one of the things that 
the city council has said is, “We don’t want to reduce or 
cut community court.’ It has been recognized that not 
only does it save the city money, it also saves lives.” 

In 2009, the Justice Management Institute issued an 
independent evaluation of Seattle Community Court. 
The report stated that individuals involved in the com- 
munity court committed 66% fewer offenses within 
18 months of community court intervention, while 
those in the control group (undergoing traditional pros- 
ecution, and receiving probation if convicted) showed 
an increase of 50%, suggesting that the court is signifi- 
cantly more effective at reducing the frequency of recid- 
ivism than the traditional court process. “The study 
adds to the value of understanding these kinds of inter- 
ventions; even though they seem at the surface to be 
cost-intensive, that may actually not be the case,” said 
Elaine Nugent-Borakove, president of the Justice Man- 
agement Institute and primary researcher on the evalu- 
ation. Furthermore, the Seattle Mayor's Office of Policy 
and Management estimates that through reduced recid- 
ivism and jail use the community court saved the city 
$1,513,209 during the court’s first three years of oper- 
ation. “We're still studying why crime is down nearly 
double digits percentage-wise in Seattle over the past 
16 months,” said City Attorney Holmes, “but I have 


offenders to seek psychological treatment. By com- 
pleting the required program, an individual may avoid 
going to prison. Whether these provisions should be 
made available to veterans charged with felonies is a 
matter of ongoing debate. There are yet very few stud- 
ies of their effectiveness. The sparse data that exist 
suggest that offenders who are diverted to veterans’ 
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to think that community court is a factor.” Holmes also 
discussed how community court may have helped alle- 
viate the strain on funds. “When I was on the campaign 
trail in 2009, it was seen as inevitable that Seattle was 
going to break ground on a new jail with a price tag of 
400 million dollars within the next five years. We have 
to give some credit to the community court diverting 
people from incarceration for the fact that Seattle is no 
longer seriously on the track to build a new jail.” 

For some who work in the court, the problem- 
solving approach is new. Craig Sims, chief of the 
Criminal Division, said, “When I came here in January 
2010, I didn’t know much about community court. 
I’ve been a prosecutor since the late nineties, working 
in the traditional mode of prosecution: Someone does 
something wrong, they go to court, they get prose- 
cuted, they go to jail, and we move on to the next one. 
It was quite refreshing for me to collaborate with the 
court and the defense to figure out a different way to 
resolve lower-level crimes.” “We're all partners in this,” 
added Holmes, and the Seattle community can see the 
tangible benefits of this partnership. “We've had some 
wonderful public events,” said Holmes. “Rather than 
spending time in jail, low-level offenders were out 
beautifying the community and giving back. Commu- 
nity murals have had unveiling events, heavily attended 
by local community groups and local media, and the 
community is able to feel less cynical about the crimi- 
nal justice system.” 

“T like the fact that it’s an opportunity court,” said 
Sala. “You have an opportunity to make a difference, to 
change something. As a prosecutor, I would rather see 
that than the same offenders constantly coming back.” 


CRITICAL THOUGHT QUESTION 


How is community court similar to other kinds 

of problem-solving courts, such as drug court, 
mental health court, and veterans’ court? How is it 
different? 


court are less likely to reoffend than those whose cases 
go through the traditional criminal justice system 
(Mador, 2010). A recent study (Knudsen & Wingen- 
feld, 2016) included 86 veterans in an Ohio jail diver- 
sion and trauma recovery treatment court who were 
interviewed at baseline, and 6- and 12-months later 
to determine if the program led to improvements in 
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Veterans’ courts, like this one, aim to address crimes perpe- 
trated by members of the U.S. Military returning from war. 


jail recidivism, psychiatric symptoms, quality of life, 
and recovery. Results suggested that participants expe- 
rienced significant improvement in various outcomes 
relative to baseline (PTSD, depression, substance 
abuse, overall functioning, emotional well-being, 
relationships with others, recovery status, social con- 
nectedness, family functioning, and sleep). However, 
without a control or comparison group, we do not 
know whether this improvement was significantly bet- 
ter than other approaches to processing participants in 
the criminal justice system. 


Criticisms of Problem-Solving Courts. Despite 
the apparent successes of problem-solving courts, they 
have also been criticized. One concern is that regard- 
less of the type of specialty court, they are presided over 
by middle-class judges who inevitably reflect their own 
values and who may become inappropriately paternalis- 
tic in what they require of people (Eaton & Kaufman, 
2005). Some have argued that problem-solving courts 
lack legitimacy because threatening punishment to 
coerce rehabilitation is unfair and because guilt or inno- 
cence is not determined by a trial (Casey, 2004). Prose- 
cutors and public defenders have expressed concern over 
the “social worker” roles inherent in drug court philos- 
ophy; prosecutors feel pressured to favor rehabilitation 
of the offender over protection of society, and defenders 
feel pressured to plead their clients guilty and to inform 
the court of clients’ failure to comply with the terms of 
probation (Feinblatt & Berman, 2001). Finally, social 
scientists worry about the lack of rigorous, empirical 
studies that assess how specialty courts influence (or fail 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


to influence) offenders’ conduct and what impact they 
have on the underlying social and psychological prob- 
lems of offenders (Wiener et al., 2010). 

In spite of these criticisms, problem-solving courts 
have shown remarkable growth and the ability to 
address some of the influences on criminal offending 
that respond to interventions. As a result, they have the 
potential to reduce recidivism rates and to improve the 
lives of participants and their families. Problem-solving 
courts will probably continue to develop and evolve, 
focusing on the reasons why people are in court in the 
first place. 

Research on Intercept 3 of the Sequential Intercept 
Model is the most mature and consistent of the evi- 
dence described thus far. Specialty courts of different 
kinds have been studied, with the general focus on the 
particular characteristics of participants, the percep- 
tions of favorability on the part of such participants, 
and outcomes such as cost, the nature of appropriate 
services delivered, and change in justice-relevant out- 
comes such as rearrest and subsequent incarceration. 
The evidence on the delivery of appropriate services, 
the perception of favorability on the part of partici- 
pants, and the reduction of the incidence of subsequent 
arrest and incarceration seems largely favorable for drug 
courts, community courts, and mental health courts. 

The Sequential Intercept Model describes two other 
points at which specialized interventions can occur for 
offenders in the community: during the transition from 
incarceration back to the community (the reentry pro- 
cess) and while on parole following release from incar- 
ceration. These are both discussed in Chapter 15. 


The Future of Community-Based 
Alternatives to Prosecution 


The alternatives to traditional prosecution described 
in this chapter have grown substantially during the last 
two decades. Part of their appeal involves their bipar- 
tisan nature. For conservative legislators who focus 
on public safety and cost, there is growing evidence 
that alternative approaches such as specialized police 
responding and problem-solving courts reduce the 
risk of criminal offending, and also contain criminal 
justice costs (although they may shift costs to systems 
that deliver rehabilitation services). For progressive 
legislators who might be inclined to emphasize reha- 
bilitation, there is more specific treatment and reha- 
bilitation associated with such alternative approaches. 
But such approaches have grown partly because the 


original areas of rehabilitation need (e.g., substance 
abuse, mental health) have been expanded to include a 
number of other areas as well. 

Will this trend continue? Will we see the develop- 
ment of “trauma courts” or other similar problem- 
solving courts? If so, we hope that research is used both 
in the development and the maintenance of these new 
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courts, so our society has evidence that they work as 
intended. But it seems unlikely that the community 
alternatives approach will ever replace our traditional 
system of prosecution and incarceration, particu- 
larly for serious crime. Our society also values the 
importance of punishing criminal offending through 
incarceration. 


1. What is alternative dispute resolution (ADR)? 
What are some types of ADR? Alternative dispute 
resolution (ADR) is an umbrella term for alterna- 
tives to the court and jury as a means of resolving 
legal disputes. The most common forms are arbi- 
tration, in which a third party decides the contro- 
versy after hearing from both sides, and mediation, 
in which a third party tries to facilitate agreement 
between the disputants. The summary jury trial is 
another ADR mechanism. 


2. What is the Sequential Intercept Model? The 
Sequential Intercept Model is a model identifying 
the most relevant points of interception from the 
standard process of arrest, prosecution, conviction, 
and incarceration of criminal offenders. 


3. What are the major stages (or intercepts) for 
community-based alternatives to standard 
prosecution? The intercepts that are relevant to 
community-based alternatives, diverting offenders 
from jail or prison into a rehabilitative community 
disposition, are (1) specialized law enforcement 
and emergency services responding; (2) post-arrest 
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initial detention/hearing; and (3) jail/prison, 
courts, forensic evaluations, and commitments. 


4. What are the similarities and differences 
between community court and other kinds of 
problem-solving courts? The underlying philos- 
ophy of all problem-solving courts reflects the 
view that identifying and rehabilitating a subset of 
criminal offenders can be accomplished less expen- 
sively, less restrictively, and more safely in the more 
rehabilitation-oriented problem-solving court 
than with the traditional criminal process. Most 
problem-solving courts accept a specific subgroup 
of offenders, based on their symptoms (e.g., men- 
tal health court, drug court) or experience (e.g., 
veterans’ court), with the assumption that those in 
such groups have a specific constellation of reha- 
bilitation needs which, if addressed, would make 
them less likely to reoffend. By contrast, commu- 
nity court is more heterogeneous, and may include 
a variety of groups of offender in need of rehabili- 
tation for particular reasons that relate strongly to 
their risk for future offending. 


arbitration meta-analysis 


criminalization hypothesis negotiation 
Crisis Intervention Team 
deinstitutionalization risk averse 
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Medication to Restore Competence? 


Juvenile Competence to Stand Trial 


Rationale for the Insanity Defense 


Varying Insanity Defense Rules 


Famous Trials and the Use of the Insanity Plea 


BOX 10.4: Is The Insanity Defense Relevant to Possible 
Terrorist Acts? The 2016 Ohio State Attack 


Facts about the Insanity Defense 


BOX 10.5: The Case of John W. Hinckley, Jr. and the 
Attempted Assassination of President Reagan 


Public Perceptions of the Insanity Defense 
Current Criticisms of the Insanity Defense 


Revisions and Reforms of the Insanity Defense 


ORIENTING QUESTION 
1. What is the scope of forensic psychology? 


2. What is meant by competence in the criminal justice 
process? 


3. How do clinicians assess competence? 


What are the consequences of being found incom- 
petent to proceed in the criminal justice process? 


What is the legal definition of insanity? 


What is the relationship between insanity and 
terrorism? 


The Scope of Forensic Psychology 


Forensic psychologists use knowledge and techniques 
from psychology, psychiatry, and other behavioral sci- 
ences to answer questions about individuals involved 
in legal proceedings. In most cases, forensic psycholog- 
ical assessment is conducted by clinical psychologists 
or clinical neuropsychologists, and the field of forensic 
psychology has prospered and matured considerably in 
the last 30 years (Heilbrun & Brooks, 2010; Heilbrun, 
Grisso, & Goldstein, 2009). For example: 


a Forensic psychology is officially recognized as a spe- 
cialty by the American Board of Professional Psychol- 
ogy and by the American Psychological Association. 

= A revised version of specialty guidelines for the 
practice of forensic psychology has been approved 
(American Psychological Association, 2011), updat- 
ing the original version (Committee on Ethical 
Guidelines for Forensic Psychologists, 1991). 

= Forensic psychology predoctoral training concentra- 
tions and postdoctoral fellowships are available, pro- 
viding formal training in the field. 

a The research and clinical literature on forensic prac- 
tice have increased dramatically. 


It appears likely that growth in this field will con- 
tinue. There are several reasons for this. First, mental 
health experts have expertise in a variety of areas rele- 
vant to litigation. As scientists learn more about human 
behavior, attorneys will find new ways to use this infor- 
mation in various legal proceedings. In this and the fol- 
lowing chapters, we focus on several topics that mental 
health professionals are called on to assess for individu- 
als involved in court proceedings. 
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7. How frequently is the insanity defense used, and 
how successful is it? 

8. What are the major criticisms of the insanity 
defense, and what attempts have been made to 
reform it? 

9. What are the important criteria in deciding on 
juvenile transfer? 


Second, forensic psychology is flourishing because the 
law permits, and even encourages, the use of expert tes- 
timony in a host of areas, including psychology, anthro- 
pology, criminology, engineering, toxicology, genetics, 
and medicine (National Research Council, 2009). 
Expert testimony is used in all these areas, but psycho- 
logical topics have enjoyed particular prominence. 

Finally, expert testimony by forensic psychologists 
thrives because it can be very lucrative. With hourly 
rates between $200 and $800, forensic experts can earn 
thousands of dollars per case. If one party in a lawsuit 
or criminal trial hires an expert, the other side usually 
feels pressure to respond with their own expert. Conse- 
quently, the use of psychological experts promotes the 
further use of such experts, and it has become a signifi- 
cant source of income for many professionals. 

In general, a qualified expert can testify about a 
topic if such testimony is relevant to an issue in dis- 
pute and if the usefulness of the testimony outweighs 
whatever prejudicial impact it might have. If these two 
conditions are satisfied—as they must be for any kind 
of testimony to be admitted—an expert will be per- 
mitted to give opinion testimony if the judge believes 
that “scientific, technical, or other specialized knowl- 
edge will assist the trier of fact to understand the evi- 
dence or to determine a fact in issue” (Federal Rule of 
Evidence 702). The U.S. Supreme Court ruled in the 
1993 case of Daubert v. Merrell Dow that federal judges 
could decide whether expert testimony has a sufficiently 
relevant and reliable scientific foundation to be admit- 
ted into evidence. For opinions offered by behavioral 
scientists and mental health experts, the Daubert stan- 
dard suggests that admissible expert testimony should 
be grounded in scientifically based methods and theory 
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(Melton, Petrila, Poythress, & Slobogin, 2007). In addi- 
tion, the U.S. Supreme Court has held (in Kumho Tire 
Co., Ltd v. Carmichael, 1999) that this requirement also 
applies to expert opinions that are provided by those 
with technical or professional skills, such as clinicians. 

Expert testimony plays a crucial role in the insan- 
ity defense, one of the most difficult and controver- 
sial issues faced by courts and forensic evaluators. Our 
discussion of the insanity defense begins in Box 10.1, 
describing the case of Andrea Yates. 

The question of whether Andrea Yates—or any crim- 
inal defendant—was insane at the time of a criminal 
offense is one of the most challenging questions that 


forensic psychologists and psychiatrists are asked to help 
courts decide. The question has generated a good deal of 
research by social scientists, although less in recent years. 
In this chapter, we discuss the construct of insanity— 
how it is defined, how claims of insanity are assessed by 
mental health professionals, and some of the implica- 
tions of the insanity defense. Prior to that, we describe 
competence to stand trial, which is sometimes confused 
with insanity. We cover trial competence and insanity 
together in this chapter because these issues both occur 
in the criminal context, are raised together in some cases, 
and occur fairly close to one another within the sequence 
of criminal adjudication. We also discuss two other 


The Case of Andrea Yates: Tragedy and Insanity See 


8708/Gamma-Rapho/Getty Images 


Andrea Yates with her family 


On the morning of June 20, 2001, Andrea Yates, a 
37-year-old wife and mother of five, said goodbye to 
her husband as he left for work. Before her mother-in- 
law arrived to help care for the children, who ranged 
in age from six months to seven years old, Yates filled 
the bathtub of her Texas home with water. Beginning 
with her middle son, Paul, she drowned each of her 
children in turn. She laid the four youngest children on 
the bed, covering them with a sheet. Her oldest boy was 
left floating lifelessly in the bathtub. She then called the 
police and her husband to tell them what she had done. 

Prior to the killing of her children, Yates had a long 
history of severe mental illness. She reportedly suffered 
numerous psychotic episodes and had been diagnosed 
with schizophrenia and postpartum depression. These 
episodes resulted in several hospitalizations, including 
one just a month prior to the killings, and required 
psychotropic medications to help stabilize her (“The 
Andrea Yates Case,” 2005). 
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Yates pled not guilty by reason of insanity to drown- 
ing three of her children; she was not charged in the 
other two deaths. Her insanity plea was based on her 
claim that she had no choice but to kill them while 
they were still innocents, to prevent them from burn- 
ing in hell (Wordsworth, 2005). No one disputed that 
Yates systematically killed each of her children, but the 
question remained: Was she so disturbed by the symp- 
toms of her severe mental illness that she could not be 
held criminally responsible for the murders? 

At the conclusion of her trial, Yates was found guilty 
and sentenced to life in prison. After she had served 
three years of her sentence, however, the court declared 
a mistrial and Yates’s conviction was overturned. During 
the trial, one of the psychiatric experts testified that the 
television show “Law and Order” had aired an episode 
in which a defendant had been acquitted by reason of 
insanity after drowning her children in the bathtub. 
Although the expert himself did not link this observa- 
tion to Ms. Yates’s thinking or motivation, the prosecu- 
tor did so in closing arguments. In fact, there had never 
been an episode of “Law and Order” with this specific 
story line. Yates was subsequently found not guilty by 
reason of insanity ina retrial, and is now hospitalized in 
the Texas state forensic hospital system. 


CRITICAL THOUGHT QUESTION 
Why would it make a difference in the jury’s con- 
sideration of the insanity defense for Andrea Yates 


if “Law and Order” had shown an episode in which 
an individual had drowned her children in a bath- 
tub—and Ms. Yates had viewed this episode? 


important issues that involve assessment by forensic psy- 
chologists: capital sentencing evaluations, and the trans- 
fer of juveniles from juvenile to criminal (adult) court. In 
Chapter 11, we explore several other forensic questions 
that clinicians assess, including questions that arise in 
civil litigation, divorce and child custody disputes, com- 
mitment hearings, and other types of legal proceedings. 


Competence 


In addition to the question of her sanity, the Andrea 
Yates case highlights the importance of evaluating 
a defendant’s competence to stand trial. Did Yates 
understand the nature of her charges—murder involv- 
ing drowning her children—and the possible conse- 
quences of those charges? This question is particularly 
salient in light of an interview with Yates’s mother, who 
recalled that Andrea Yates (while in prison for these 
murders) asked her mother who would be watching 
them (Gibson, 2005). Questions were also raised about 
whether Yates was taking her antipsychotic medication 
at the time of the murders as well as during her trial. 
What do we mean by competence to stand trial? How 
do clinicians assess this kind of legal competence? What 
legal standards should be applied? The question of a 
defendant’s competence is the clinical-legal issue most 
frequently assessed in the criminal justice system. Com- 
petence to stand trial refers to a defendant's capacity to 
function meaningfully and knowingly in a legal proceed- 
ing. Defendants may be adjudicated (i.e., determined by 
a judge) to be incompetent if they are seriously deficient 
in one or more abilities, such as understanding the legal 
proceedings, communicating with their attorneys, appre- 
ciating their role in the proceedings, or making legally 
relevant decisions. Concerns about a defendant’s com- 
petence are tied to one fundamental principle: Criminal 
proceedings should not continue against someone who 
cannot understand their nature and purpose, or cannot 
assist in defending against prosecution on these charges. 
Competence is an important doctrine in our legal 
system, and the law requires defendants to be competent 
for several reasons (Melton et al., 2007). First, defen- 
dants must be able to understand the charges against 
them so that they can participate in the criminal justice 
system in a meaningful way, making it more likely that 
legal proceedings will arrive at accurate and just results. 
Second, punishment of convicted defendants is mor- 
ally acceptable only if they understand the reasons why 
they are being punished. Finally, the perceived fairness 
and integrity of our adversary system of justice requires 
participation by defendants who have the capacity to 
defend themselves against the charges of the state. 
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The accepted national standard for competence 
to stand trial is a “sufficient present ability to consult 
with [one’s] attorney with a reasonable degree of ratio- 
nal understanding, and ... a rational, as well as factual, 
understanding of the proceedings against [one]” (Dusky 
v. United States, 1960). With minor differences across 
jurisdictions, this is the standard for competence to stand 
trial in all United States courts. It establishes the basic 
criteria for competence as the capacities for factual and 
rational understanding of the court proceedings and for 
consulting with one’s attorney in a rational way. These 
criteria refer to present abilities rather than to the mental 
state of the defendant at the time of the alleged offense, 
which, as we will discuss later, is the focus of evaluations 
of a defendant's sanity. Given the U.S. Supreme Court’s 
decision in Dusky, the requirement that a defendant be 
competent to stand trial has a Constitutional basis. 

The Dusky standard does not specify how the evaluator 
assessing competence should judge the sufficiency of ratio- 
nal understanding, ability to consult, or factual under- 
standing. However, to allow evaluators to provide courts 
with more detailed information in these areas, a number 
of courts and mental health groups have expanded on 
Dusky by listing more specific criteria related to compe- 
tence. For example, evaluators may consider a number of 
relevant psycholegal abilities (Zapf & Roesch, 2009): 


= Understanding 


The roles of key participants within the legal process 
The current charges faced by the defendant 

The elements of an offense 

The consequences of conviction 

The rights waived in making a guilty plea 


O Oct oO O 


= Appreciating 
The likelihood that he or she will be found guilty 


The consequences for the defendant of being 
convicted 
1 The available legal defenses and their likely outcomes 
1 The ability of the defendant to make rational 
decisions regarding the specific case, including 
whether or not to testify 


= Reasoning 


. Distinguishing more relevant from less relevant 
information 
Seeking relevant information 
Weighing and evaluating various legal options 
and their consequences 
Making comparisons 
Providing reality-based justification for making 
particular case-specific decisions or conclusions 
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a Assisting in one’s defense 


Consulting with his or her lawyer 
Relating to the lawyer 

Planning legal strategy 

Engaging in his or her defense 
Challenging witnesses 

Testifying relevantly 

Managing his or her courtroom behavior 


o-oo 2-00.08: 0 oe 


= Decision-making abilities relevant to decisions likely 
to arise during the proceedings. 


The issue of competence also arises when defen- 
dants plead guilty. By pleading guilty, defendants 
waive several constitutional rights: the right to a jury 
trial, the right to confront their accusers, the right to 
call favorable witnesses, and the right to remain silent. 
The Supreme Court has held that waiving such import- 
ant rights must be done knowingly, intelligently, and 
voluntarily (Johnson v. Zerbst, 1938), and trial judges 
are required to question defendants about their pleas 
in order to establish clearly that they understand that 
they are waiving their constitutional rights by pleading 
guilty. A knowing, intelligent, and voluntary guilty plea 
also includes understanding the charges and the pos- 
sible penalties that can be imposed, and requires the 
judge to examine any plea bargain to ensure that it is 
“voluntary” (i.e., that it represents a considered choice 
between constitutionally permissible alternatives). For 
example, prosecutors can offer lighter sentences to a 
defendant in exchange for a guilty plea, but they cannot 
offer the defendant money to encourage a guilty plea. 

Logically, competence to plead guilty would require 
that defendants understand the alternatives they face 
and have the ability to make a reasoned choice among 
them. In some respects, this standard is more demand- 
ing than that for competence to stand trial. Defendants 
standing trial must be aware of the nature of the pro- 
ceedings and be able to cooperate with counsel in pre- 
senting the defense, paying attention to the proceedings 
and controlling their behavior over the course of a trial. 
This creates a strong demand for attention, concentra- 
tion, and behavioral control. Defendants pleading guilty, 
on the other hand, must understand the possible con- 
sequences of pleading guilty instead of going to trial 
and must be able to make a rational choice between 
the alternatives. This underscores the importance of the 
defendant’s cognitive awareness and reasoning. 


Adjudicative Competence 


Despite this, the U.S. Supreme Court ruled that the stan- 
dard for competence to stand trial would be applied in 
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federal courts to other competence questions that arise 
in the criminal justice process (Godinez v. Moran, 1993). 
In so doing, it rejected the idea that competence to plead 
guilty involves a higher standard than competence to stand 
trial. As a result of this decision, the terms competence to 
plead guilty and competence to stand trial have become 
somewhat confusing. Some scholars have suggested that 
adjudicative competence is a clearer description of the 
various capacities that criminal defendants need in dif- 
ferent legal contexts (Bonnie, 1993; Hoge et al., 1997). 
The term competence to stand trial is still used frequently, 
although it acquired a broader meaning after the Godinez 
decision. We discuss adjudicative competence with the 
understanding that it is synonymous with competence to 
stand trial, post-Godinez. We begin this discussion with 
the case of Jared Loughner, described in Box 10.2. 


Raising the Issue of Competence 


Competence to stand trial is the most frequently-raised 
issue in forensic mental health, with estimates ranging 
as high as 60,000 motions annually in the United States 
(Poythress, Bonnie, Monahan, Otto, & Hoge, 2002). The 
question of a defendant’s competence can be raised at any 
point in the criminal process, and it can be raised by the 
prosecutor, the defense attorney, or the presiding judge. 
Once the question of incompetence is raised, the judge will 
order an evaluation of the defendant if a “bona fide doubt” 
exists that the defendant is competent. Judges consider 
the circumstances of each case and the behavior of each 
defendant when making this determination. However, if 
the question of competence is raised, an examination will 
usually be conducted. Because it is relatively easy to obtain 
such evaluations, attorneys often seek them for reasons 
other than a determination of competence. Competence 
evaluations are used for several tactical reasons: to obtain 
information about a possible insanity defense, to guarantee 
the temporary incarceration of a potentially dangerous per- 
son without going through the cumbersome procedures of 
involuntary civil commitment, to deny bail, and to delay 
the trial as one side tries to gain an advantage over the other 
(Winick, 1996). Defense attorneys have questions about 
their clients’ competence in up to 15% of felony cases 
(approximately twice the rate for defendants charged with 
misdemeanors); in many of these cases, however, the attor- 
ney does not seek a formal evaluation (Hoge et al., 1997; 
Poythress, Bonnie, Hoge, Monahan, & Oberlander, 1994). 


Evaluating Competence 


After a judge orders a competence examination, 
arrangements are made for the defendant to be 
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The Case of Jared Loughner: Assessing Competence eh i 


Pima County Sheriff's Forensic Unit/Getty Images News/ 


Getty Images 


da 


Jared Loughner, following his 
arrest 


Jared Loughner was arrested after being wrestled to the 
ground in a grocery store parking lot in Tucson, Ari- 
zona on January 8, 2011, after he walked up to United 
States Congresswoman Gabrielle Giffords, an Arizona 
Democrat, and shot her. Following that, Mr. Loughner 
turned his gun on others in the crowd. Those dying 
in the shooting included John Roll, a federal judge in 
Tucson; 9-year-old Christina-Taylor Green; and four 
other bystanders. Twelve other individuals in addition 
to the congresswoman were injured. 

Mr. Loughner was a troubled young man with a his- 
tory of classroom outbursts at Pima Community Col- 
lege, which had expelled him, and bizarre postings on 
the Internet. Before he could be tried for these offenses, 
however, the issue of Mr. Loughner’s competence to 
stand trial was raised. Among the questions that the men- 
tal health experts were asked to address, and the court 
ultimately had to decide, were whether Mr. Loughner 
indeed had a mental illness—and, if so, how the symp- 
toms of that illness affected his capacities to understand 
his legal circumstances, assist counsel in his own defense, 
and make rational decisions in the process. 

Judge Larry A. Burns of the U.S. District Court 
considered the findings of two mental health experts 


evaluated by one or more mental health professionals. 
Although these evaluations were historically conducted 
in a special hospital or inpatient forensic facility, most 
evaluations since the 1980’s have been conducted in 
the community on an outpatient (nonhospitalized) 
basis (Melton et al., 2007; Nicholson & Norwood, 
2000). The transition from inpatient to outpatient 


in the case: Christina Pietz, Ph.D., a psychologist 
appointed at the request of the prosecution, and Mat- 
thew Carroll, M.D., a psychiatrist appointed by the 
judge. Dr. Pietz reported that Mr. Loughner’s thoughts 
were random and disorganized, that he experienced 
delusions, and that he responded to questions in an 
irrelevant fashion. Dr. Carroll also described delu- 
sions as well as bizarre thoughts and hallucinations. 
Both experts concluded that Mr. Loughner suffered 
from schizophrenia, a form of severe mental illness. 
They described these symptoms as seriously impair- 
ing Mr. Loughner’s ability to understand his legal 
circumstances and assist counsel in his own defense. 
The judge adjudicated him incompetent to stand trial 
and committed him to the Federal Medical Center 
in Springfield, Missouri for treatment to improve his 
symptoms and restore these capacities. 

Because of the horrific and widely publicized nature 
of these alleged offenses, there was (and will continue 
to be) a great deal of scrutiny of Mr. Loughner’s case. 
The prosecution in such cases experiences pressure to 
consider the death penalty, and to bring the defendant 
to trial and convict. The defense may struggle in work- 
ing with a severely mentally ill defendant, even one 
whose symptoms are in remission, because the defen- 
dant may continue to show irrational thinking and 
behavior that is not consistent with defense attorneys’ 
strategic recommendations. A judge must balance the 
arguments of both prosecution and defense in a highly 
charged, widely scrutinized atmosphere. Such cases test 
the limits of our legal system in the pursuit of justice 
under very trying circumstances. 


CRITICAL THOUGHT QUESTION 


Why does the highly publicized nature of an alleged 
offense like Jared Loughner’s affect the proceedings 
on a question like competence to stand trial? 


facilities occurred because inpatient exams are more 
costly and time-consuming, and local outpatient eval- 
uations are usually sufficient for evaluative purposes 
(Winick, 1996). 

Physicians, psychiatrists, psychologists, and social 
workers are authorized by most states to conduct 
competence examinations, but psychologists are the 
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professional group responsible for the largest number of 
reports (Nicholson & Norwood, 2000). Some data sug- 
gest that nonmedical professionals with relevant forensic 
specialty knowledge prepare reports of trial competence 
evaluations that are comparable in quality to those pre- 
pared by forensic psychiatrists (Lander & Heilbrun, 
2009; Sanschagrin, Stevens, Bove, & Heilbrun, 2006). 

Under the Dusky standard, the presence of mental 
illness or mental retardation does not guarantee that 
a defendant will be found incompetent to stand trial. 
The crucial question is whether the disorder impairs 
a defendant’s ability to participate knowingly and 
meaningfully in the proceedings and to work with the 
defense attorney. A psychotic defendant might be com- 
petent to stand trial in a relatively straightforward case 
but incompetent to participate in a complex trial that 
would demand more skill and understanding. Consider 
the case of John Salvi, who, despite having an appar- 
ent psychotic disorder, was found competent to stand 
trial and was convicted of murdering two people and 
wounding five others during a shooting spree at two 
Massachusetts medical clinics that performed abor- 
tions. Salvi later committed suicide in prison. Appar- 
ently his symptoms (unlike those of Jared Loughner) 
did not substantially compromise his ability to under- 
stand the charges against him and the basic nature of 
his trial. Thus, he was found competent to stand trial. 

Trial competence evaluations focus on the defen- 
dant’s present ability to function adequately in the 
legal process. This focus has been sharpened by the 
development of several structured tests or instruments 
specifically aimed at assessing the capacities relevant to 
competence to stand trial. Psychological testing remains 
a common ingredient in competence evaluations, and 
although clinicians have begun to use one or more of 
these specially designed competence assessment instru- 
ments in their practice, their use is not as widespread as 
it should be (Lander & Heilbrun, 2009; Skeem, Gold- 
ing, Cohn, & Berge, 1998). There have been a number 
of such instruments historically. The most current and 
best supported empirically are described in the follow- 
ing paragraphs. 


Interdisciplinary Fitness Interview (IFI). The IFI 
and its revision, the IFI-R (Golding, 1993), are versions 
of a semi-structured interview that evaluates a defen- 
dant’s abilities in five specific legal areas. It also assesses 
11 categories of psychopathological symptoms. Evalua- 
tors rate the weight they attached to each item in reach- 
ing their decision about competence. These weights 
vary depending on the nature of the defendant’s case; 
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for example, hallucinations might impair a defendant’s 
ability to participate in some trials, but they would have 
limited impact in others and would therefore be given 
less weight. Golding, Roesch, and Schreiber (1984) 
found that interviewers using the IFI agreed on final 
judgments of competence in 75 of 77 cases evaluated. 
These judgments agreed 76% of the time with indepen- 
dent decisions about competence made later at a state 
hospital. 


Fitness Interview Test—Revised. The Fitness 
Interview Test—Revised (FIT-R) is a structured inter- 
view for assessing a person’s competence to stand trial. 
Like the IFI-R, it uses a structured professional judgment 
approach to assessing competence capacities. Using this 
approach, various areas are considered but not “scored,” 
and there is not a total score that is related to a category 
or level of impairment. It was originally designed for use 
in Canada, but has been updated for use in the United 
States and Great Britain as well. It includes 16 items in 
three broad domains (Factual Knowledge of Criminal 
Procedure, Appreciation of Personal Involvement In and 
Importance Of the Proceedings, and Ability to Partici- 
pate in Defense). Research on the FIT-R (Roesch, Zapf, 
& Eaves, 2006; Zapf & Roesch, 1997) suggests that it is 


a promising screening tool. 


The MacArthur Measures of Competence. 
Growing out of the concept of adjudicative compe- 
tence, which describes several interrelated components 
that need to be considered in the evaluation of com- 
petence, the MacArthur Structured Assessment of the 
Competence of Criminal Defendants (MacSAC-CD; 
Hoge et al., 1997) is a highly regarded research instru- 
ment. Most of the 82 items in the MacSAC-CD rely 
on a hypothetical vignette about which the defendant 
is asked questions that tap foundational and deci- 
sional abilities. Defendants are asked the questions in 
a sequence. Open-ended questions come first. If there 
is a wrong answer, correct information is provided to 
the defendant. Defendants are then asked additional 
open-ended questions to determine whether they now 
have the necessary understanding based on this dis- 
closure; a series of true—false questions concludes each 
area of assessment. This format has several advantages. 
It offers a more standardized evaluation across different 
defendants, and it makes it possible to assess separately 
defendants’ preexisting abilities as well as their capacity 
to learn and apply new information. 

One major disadvantage of the MacSAC-CD is that 
it was developed as a research instrument and takes 


about two hours to complete, far too long to be used in 
clinical practice. To overcome this limitation, a 22-item 
clinical version of this measure, called the MacArthur 
Competence Assessment Tool—Criminal Adjudication 
(MacCAT-CA) was developed (Poythress et al., 1999). 
This instrument begins with a hypothetical vignette 
about a crime, upon which the first 16 items are based. 
These items assess the defendant’s general understand- 
ing of the legal system and adjudicative process and 
his or her reasoning abilities in legal situations. The 
remaining six items are specific to the defendant’s own 
legal situation. 


The Evaluation of Competence to Stand Trial— 
Revised. The Evaluation of Competence to Stand 
Trial-Revised (ECST-R) (Rogers, Tillbrook, & Sewell, 
2004) is a semi-structured interview that was developed 
using the Dusky criteria. Its three factors (factual under- 
standing of proceedings, rational understanding of 
proceedings, and consultation with counsel) have been 
empirically tested using a statistical technique known as 
confirmatory factor analysis. It focuses on information 
that is specific to the case of the individual being eval- 
uated (unlike the MacCAT-CA, which uses a general 
vignette involving two individuals who fight in a bar). 
It also addresses the question of whether the evaluee is 
trying to exaggerate or fake deficits that might make 
that person appear incompetent to stand trial. Both 
the case specificity and the built-in measure of possible 
exaggeration are useful features of the ECST-R, which 
appears well supported by the relevant research (Norton 
& Ryba, 2010; Rogers, Grandjean, Tillbrook, Vitacco, 
& Sewell, 2001). 


Competence Assessment for Standing Trial 
for Defendants with Mental Retardation. One 
specialized measure, the Competence Assessment for 
Standing Trial for Defendants with Mental Retardation 
(CAST-MR; Everington & Luckasson, 1992), was 
developed specifically for assessing defendants with 
mild to moderate intellectual disability (previously 
called mental retardation). Two validation studies have 
been conducted; although the number of participants 
has been small, the results have been somewhat encour- 
aging (Grisso, 2003). In addition, the CAST-MR is the 
only specialized tool developed specifically for assessing 
trial competence with individuals with developmental 
disabilities. 

One important issue being studied by researchers 
is the extent to which defendants can successfully fake 
incompetence on these tests. Some research suggests 
that although offenders can simulate incompetence, 
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they often take such simulations to extremes, scoring 
much more poorly on specialized measures of com- 
petence capacities than their truly incompetent coun- 
terparts (Gothard, Rogers, & Sewell, 1995; Gothard, 
Viglione, Meloy, & Sherman, 1995). Therefore, very 
poor performance should make evaluators suspicious 
that a defendant might be exaggerating his or her 
deficiencies. As noted earlier, one specialized tool (the 
ECST-R) has a built-in measure to help the evaluator 
determine whether the defendant is exaggerating defi- 
cits. Research indicates that the ECST-R is sensitive to 
the exaggeration of both symptoms of mental illness 
and intellectual deficits (Vitacco, Rogers, & Gabel, 
2009). 

This issue has gained a great deal of attention 
because estimates of malingering (faking or grossly 
exaggerating) mental illness in competence evalua- 
tions have been estimated as nearly one in five (18%; 
Rogers, Salekin, Sewell, Goldstein, & Leonard, 1998). 
Therefore, screening tools have been developed to offer 
a more scientific method of detecting malingering in 
patients who are being evaluated for their competence 
to stand trial. One of these instruments is the Miller 
Forensic Assessment of Symptoms Test (M-FAST; 
Miller, 2001). The M-FAST is a brief, 25-item struc- 
tured interview that can accurately identify individu- 
als who are attempting to feign mental disorders (see 
Miller, 2004). Empirical evidence thus far supports the 
use of the M-FAST in detecting malingering (Jackson, 
Rogers, & Sewell, 2005), but it is a screening instru- 
ment and should be used in conjunction with a wider 
array of assessments to determine whether the defen- 
dant is actually malingering. 

Consider the case of former pro wrestler Jimmy 
“Superfly” Snuka. Mr. Snuka was charged with the 
beating death of his girlfriend more than three decades 
after the crime, after a newspaper story in 2013 raised 
new questions about his culpability. When he appeared 
before a Pennsylvania judge in Lehigh County for 
a competence to stand trial hearing in 2016, his law- 
yer argued that he suffered from dementia after many 
years of head injuries in the ring. The prosecution, by 
contrast, suggested that Snuka (who was 73-years-old 
at the time of the hearing, and has since died) experi- 
enced only problems associated with normal aging, and 
was faking his symptoms of confusion when asked sim- 
ple questions such as his age or the current year. The 
judge was not convinced that he was faking, however, 
describing him as “vacant” and not “smart enough” to 
malinger—and formally judged him to be incompetent 
to stand trial (Foxnews.com, 2016). 
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This is the kind of case in which a formal evalua- 
tion of symptoms of cognitive impairment would be 
helpful. Were Mr. Snuka’s symptoms genuine? Did he 
more closely resemble defendants with real symptoms 
of dementia—or those who fake such symptoms? But 
in addition to a specialized measure of malingering, it 
would also be useful for the evaluator to obtain other 
sources of information. Had Mr. Snuka ever received 
medical treatment for dementia? Would collateral 
observers who saw him frequently (e.g., friends, 
caretakers, relatives) describe him as displaying such 
symptoms? Clearly there are multiple sources of 
information that could be useful in answering this 
question. 

Following the collection of assessment data, evalu- 
ators communicate their findings to the judge. Often, 
they submit a written report that summarizes the evi- 
dence on competence to stand trial, as well as the 
likelihood that appropriate treatment will sufficiently 
improve competence-relevant deficits. In controversial 
or strongly contested cases, it is more likely that there 
will be a formal competence hearing where the evaluat- 
ing experts testify and are questioned by attorneys from 
both sides. 

In formal competence hearings, who bears the bur- 
den of proof? Must prosecutors prove that defendants 
are competent, or are defendants required to prove 
their incompetence? In the 1992 case of Medina v. 
California, the U.S. Supreme Court held that a state 
can require a criminal defendant to shoulder the bur- 
den of proving that he or she is incompetent. But how 
stringent should that burden be? Most states estab- 
lished the criterion to be a “preponderance of the evi- 
dence,” meaning that the defendant had to show that 
it was more likely than not that he or she was incom- 
petent. But four states—Oklahoma, Pennsylvania, 
Connecticut, and Rhode Island—required a higher 
standard of proof: evidence that was “clear and 
convincing.” Yet in 1996, the Supreme Court held 
that this higher standard was too stringent (Cooper v. 
Oklahoma, 1996), so the standard remains “prepon- 
derance of the evidence.” 


Results of Competence Evaluations 


About 70% of the defendants referred for evaluation are 
ultimately found competent to stand trial (Melton et al., 
2007; Nicholson & Kugler, 1991); when very rigor- 
ous examinations are conducted, the rate of defendants 
found competent approaches 90%. Judges seldom dis- 
agree with clinicians’ decisions about competence, and 
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opposing attorneys often will stipulate (agree without 
further examination) to clinicians’ findings (Melton 
et al., 2007). 

One study asked judges, prosecutors, and defense 
attorneys to rank in order of importance eight items 
typically offered by expert witnesses in competence 
evaluations (e.g., clinical diagnosis of the defendant, 
weighing different motives and explanations, provid- 
ing an ultimate opinion on the legal issue) (Redding, 
Floyd, & Hawk, 2001). The results revealed that 
judges and prosecutors agreed that the expert’s ulti- 
mate opinion on the legal issue was one of the three 
most important pieces of information the expert 
could provide. 

Another study asked juvenile and criminal court 
judges (N=166) about information they considered 
valuable in competence evaluations. Results showed that 
judges (1) consider clinicians’ ultimate opinion to be an 
essential component of reports, (2) regard forensic and 
psychological testing as valuable, (3) seek similar but 
not identical characteristics in juvenile and adult com- 
petence evaluations, and (4) consider opinions about 
maturity to be an important component of compe- 
tence evaluations in juvenile court (Viljoen, Wingrove, 
& Ryba, 2008). Depending upon how such “ultimate 
opinions” are used, this may suggest that mental health 
professionals exert great—perhaps excessive—influence 
on this legal decision. 

What are the characteristics of those judged to be 
incompetent? Investigators report relatively high per- 
centages of serious mental illness, lower intelligence, 
and more problems with certain aspects of memory 
among incompetent defendants (Cooper & Zapf, 
2003; Zapf & Roesch, 1998), as well as co-occurring 
substance use disorder, unemployment, and home- 
lessness (Schreiber, Green, Kunz, Belfi, & Pequeno, 
2015). Hospitalized incompetent defendants were 
more likely to have been diagnosed with schizophre- 
nia, and more likely to have a history of prior men- 
tal health treatment (Hoge et al., 1997), as well as be 
single, unemployed, poorly educated, and perform 
poorly on specific competence assessment instruments 
(Nicholson & Kugler, 1991). 

If a defendant referred for a competence evalua- 
tion is adjudicated competent to stand trial, the legal 
process resumes, and the defendant again faces the 
possibility of trial or disposition of charges through 
plea bargaining. If the defendant is found IST, how- 
ever, the picture becomes more complicated. For 
crimes that are not serious, the charges are occasion- 
ally dropped, sometimes in exchange for requiring the 


defendant to receive treatment. In other cases, how- 
ever, the defendant is hospitalized to be treated for 
restoration of competence, which, if successful, will 
result in the defendant proceeding with disposition of 
charges. 

Prior to the 1970s, defendants found incompetent 
were often confined in mental hospitals for excessive 
periods of time. (Sometimes such confinements were 
even longer than their sentences would have been had 
they stood trial and been convicted.) But the practice 
of providing long periods of hospitalization for defen- 
dants incompetent for trial was limited in 1972 when 
the U.S. Supreme Court decided the case of Jackson v, 
Indiana. Vhis decision held that defendants who had 
been committed because they were incompetent to 
stand trial could not be held “more than a reasonable 
period of time necessary to determine whether there is a 
substantial probability that [they] will attain that capac- 
ity in the foreseeable future.” As a result of this decision, 
the length of time an incompetent defendant can be 
confined is now limited, and many states have passed 
statutes that “limit” such hospitalization to a period not 
to exceed the maximum sentence that could have been 
imposed if the defendant were convicted of charges. In 
cases involving serious felony charges, such a period 
might well be 10 years or longer. 

How successful are efforts to restore defendants’ 
competence? One study evaluated an experimental 
group treatment administered to a sample of incom- 
petent defendants sent to one of three Philadelphia 
facilities (Siegel & Elwork, 1990). In addition to 
receiving psychiatric medication, defendants assigned 
to these special treatment groups watched videotapes 
and received special instructions on courtroom proce- 
dures. They also discussed different ways of resolving 
problems that a defendant might face during a trial. 
A matched control group received treatment for their 
general psychiatric needs, but no specific treatment 
relevant to incompetence. Following their treatment, 
defendants participating in the special competence 
restoration group showed significant increases in their 
assessment scores compared to the controls. In addi- 
tion, hospital staff judged 43% of the experimental 
subjects competent to stand trial after treatment com- 
pared to 15% of the control subjects. Other research, 
however, indicates that providing general legal infor- 
mation is about as effective as highly specialized 
programs focusing on individual deficits (Bertman 
et al., 2003). In general, most defendants have their 
adjudicative competence restored, usually with 
about six months of treatment (Melton et al., 2007; 
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Zapf & Roesch, 2011), and the most important 
intervention for most defendants is the administra- 
tion of appropriate psychotropic medication (Zapf & 
Roesch, 2009). 

The real dilemma for IST defendants occurs when 
treatment is not successful in restoring competence 
and holds little promise of success in the future. At 
this point, all options are problematic. Theoreti- 
cally, the previously-described Jackson ruling bars the 
indefinite confinement of an individual adjudicated 
incompetent to stand trial. The law varies across 
states as to how long such involuntary hospitalization 
is allowed, but many states permit the defendant to 
be hospitalized for a period up to the maximum sen- 
tence that he or she could have received if convicted 
of the charges. Once such a defendant has been hos- 
pitalized for this period, however, he or she can be 
found “unrestorably incompetent.” Research indicates 
that the major influences associated with unrestorable 
incompetence are (1) chronic severe mental illness 
associated with long-term hospitalization and poor 
response to medication, and (2) cognitive limitations 
(e.g., intellectual disability, dementia) (Morris & 
Parker, 2008; Mossman, 2007). 

Typically, unrestorably incompetent defendants 
are committed to a hospital through involuntary civil 
commitment proceedings. Standards for this type of 
commitment are narrower than for being found IST, 
however. The state must show that the person is men- 
tally ill and either imminently dangerous to self or 
others or so gravely disabled as to be unable to care for 
himself or herself. 

Should an incompetent defendant not meet the 
criteria for involuntary hospitalization, what happens? 
Despite the ruling in the Jackson case, some states 
simply continue to confine incompetent defendants 
for indefinite periods. Although this “solution” might 
appease the public, we believe it jeopardizes defen- 
dants’ due process rights and results in lengthy peri- 
ods of punishment (disguised as treatment) without a 
conviction. Several alternative procedures have been 
proposed to resolve this problem, including abolish- 
ing the IST concept altogether (Burt & Morris, 1972), 
allowing defendants to seek trial continuances with- 
out going through an elaborate evaluation, or waiving 
their right to be competent under certain circumstances 
(Winick, 1996). To date, however, there has been no 
effectively-implemented alternative to the Constitu- 
tional requirement that a defendant be competent to 
stand trial in order to proceed—and regain competence 


if adjudicated IST. 
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Competent with Medication, 
Incompetent without 


For most defendants found IST, psychoactive medication 
has been the treatment of choice, as it is considered the 
best intervention for restoring defendants to competence 
in a reasonable period of time. Can incompetent defen- 
dants refuse this treatment? If medicated, will defendants 
be found competent to stand trial even though the med- 
ication, because of its temporarily tranquilizing effects, 
might undercut a defense such as insanity? The U.S. 
Supreme Court case Se// v, U.S. (2003) concerns ques- 
tions of competence and forced medication (Box 10.3). 


Other Legal Competencies 


Because questions about competence can be raised at 
any point in the criminal process, several other com- 
petences are at issue in deciding whether a defendant 
can participate knowingly in different functions. 
Competence for any legal function involves (1) deter- 
mining what functional abilities are necessary, 
(2) assessing the context where these abilities must be 
demonstrated, (3) evaluating the implication of any 
deficiencies in the required abilities, and (4) decid- 
ing whether the deficiencies warrant a conclusion 
that the defendant is incompetent (Grisso, 1986). 


The Case of Charles Sell: Involuntary Medication ee 


to Restore Competence? 


Charles Sell, once a practicing dentist, had an extensive 
history of severe mental illness and was hospitalized sev- 
eral times. He was accused of fraud after he allegedly 
submitted fictitious insurance claims for payment. His 
competence to stand trial was evaluated, and he was 
found competent and released on bail. Subsequently, a 
grand jury indicted Sell on 13 additional counts of fraud 
and, later, attempted murder. During his bail revocation 
hearing, Sell’s mental illness was markedly worse, and his 
behavior was “totally out of control,” including “spitting 
in the judge’s face” (2003, p 2 His competence was again 
evaluated, at which time he was adjudicated incom- 
petent to stand trial He was hospitalized for treatment 
to help restore his competence Hospital staff recom- 
mended antipsychotic medication, which Sell declined 
to take The hospital administered these medications to 
him involuntarily Sell challenged this in court, arguing 
that involuntary medication violates the Fifth Amend- 
ment right to “liberty to reject medical treatment” p 10 
The lower court found that Sell was a danger to himself 
and others, that medication was the only way to render 
him less dangerous, that the benefits to Sell outweighed 
the risks, and that the drugs were substantially likely to 
return Sell to competence The court further held that 
medication was the only viable hope of rendering Sell 
competent to stand trial and was necessary to serve the 
Government’ interest in obtaining an adjudication on 
the issue of his guilt Sell appealed and this case was 
granted certiorari by the United States Supreme Court. 
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At the heart of this case is the question of whether 
it is a violation of a defendant’s rights to be forcibly 
medicated in order to make that defendant compe- 
tent to proceed to trial, with the associated possibility 
of conviction and incarceration in prison. But if the 
defendant cannot be restored to competence without 
medication, he or she may remain hospitalized, and 
thus also deprived of his or her liberty, for a lengthy 
period of time. In this decision, the Court weighed 
these considerations and outlined the conditions under 
which the government may forcibly administer psy- 
chotropic medication to render a mentally ill defen- 
dant competent to stand trial. The treatment must be 
(1) medically appropriate, (2) substantially unlikely to 
have side effects that may undermine the trial’s fairness, 
and (3) necessary to significantly further important 
government trial-related interests. 


CRITICAL THOUGHT QUESTION 


Assume that a defendant is hospitalized as incom- 
petent to stand trial with a severe mental illness, 
and assume further that he is actively psychotic and 
declines to take prescribed medication while in the 
hospital. Finally, assume that he does not present 

a threat of harm toward others or himself. Under 
those circumstances, what are the advantages and 
disadvantages of forcing him to take psychotropic 
medication? 


Mental health professionals are sometimes asked to 
evaluate each of the following competencies (see also 
Melton et al., 2007). 


Capacity to Waive Miranda Rights. The waiver 
of Miranda rights is required in order for defendants 
in police custody to make a legally-admissible confes- 
sion—and the waiver of these Miranda rights (Fifth 
Amendment right to avoid self-incrimination and Sixth 
Amendment right to counsel and trial) must be made in 
a knowing, intelligent, and voluntary fashion. It is dif- 
ficult to assess these abilities because, in most cases, the 
waiver and confession have occurred months before the 
professional’s evaluation, requiring a reconstruction of 
the defendant’s mental and emotional state at the time. 

One aspect of a defendant’s rights guaranteed by 
Miranda involves the Sixth Amendment right to be rep- 
resented by counsel when in police custody. The same 
standard to waive this right—knowing, intelligent, and 
voluntary—is applied to the questions of waiving coun- 
sel and making a confession. 

A slightly different twist on the right to be repre- 
sented by counsel involves the question of whether 
defendants can decide that they do not want a lawyer 
to represent them at trial. The U.S. Supreme Court 
has held that defendants have a Constitutional right 
to waive counsel and represent themselves at trial, 
if they make this decision competently (Faretta v. 
California, 1975). In addition, the presiding judge 
must be convinced that the waiver of counsel is both 
voluntary and intelligent. Defendants do not have to 
convince the court that they possess a high level of 
legal knowledge, although some legal knowledge is 
probably important. 

Competence to waive the right to counsel was at 
issue in the trial of Colin Ferguson, who was charged 
with murdering six passengers and wounding 19 more 
when he went on a killing rampage aboard a Long Island 
Rail Road train in December 1993. Ferguson insisted 
on serving as his own attorney, after rejecting the “black 
rage” defense suggested by his lawyers. At first, Ferguson 
proved effective enough to have several of his objections 
to prosecution evidence sustained. But then, giving new 
meaning to the old saying that a defendant who argues 
his own case has a fool for a client, Ferguson opened 
his case by claiming that “There were 93 counts to 
that indictment, 93 counts only because it matches the 
year 1993. If it had been 1925, it would be a 25-count 
indictment.” This was a prelude to Ferguson’s attempt 
at cross-examining a series of eyewitnesses, who, in 
response to his preposterous suggestion that someone 
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else had been the murderer, answered time after time, 
a » 
No, I saw the murderer clearly. It was you. 


Competence to Refuse the Insanity Defense. 
In cases in which it is likely that the defendant was insane 
at the time of the offense, can the defendant refuse to 
plead insanity? If there is evidence that a defendant was 
not mentally responsible for criminal acts, do courts 
have a duty to require that the defendant plead insan- 
ity when the defendant does not want to do so? Courts 
are divided on this question. In some cases, they have 
suggested that society’s stake in punishing only mentally 
responsible persons requires the imposition of an insan- 
ity plea even on unwilling defendants (Whalen v. United 
States, 1965). Other decisions (Frendak v. United States, 
1979) use the framework of competence to answer this 
question—if the defendant understands the alternative 
pleas available and the consequences of those pleas, the 
defendant should be permitted to reject an insanity plea. 
This latter approach is followed in most courts. 

This question was at the heart of the prosecution of 
Theodore Kaczynski, a reclusive mathematician who 
was dubbed the “Unabomber” for sending a series of 
mail bombs to universities and airlines between 1978 
and 1995. Although the consensus of several experts was 
that Kaczynski suffered from paranoid schizophrenia, 
he adamantly refused to let his attorneys use an insanity 
defense, arguing that he did not want to be stigmatized, 
in his words, as “a sickie.” Was Kaczynski competent to 
make this decision, or was Judge Garland E. Burrell, Jr. 
correct in ruling that Kaczynski’s lawyers could control 
his defense, even over the defendant’s persistent objec- 
tions? It is doubtful that an insanity defense would have 
been successful—Kaczynski’s own diary showed that he 
understood and intended to commit his crimes—but 
we will never know. Ultimately, to avoid the possibility 
of the death penalty, Kaczynski pled guilty to murder 
and was sentenced to life in prison. 


Competence to Be Sentenced. For legal and 
humanitarian reasons, convicted defendants are not 
to be sentenced unless they are competent. In general, 
the standard for this competence is that defendants can 
understand the punishment and the reasons why it is 
being imposed, and can meaningfully execute their 
right to address the court at sentencing. Competence to 
be sentenced is often a more straightforward question 
for the clinician to evaluate than adjudicative compe- 
tence, which involves issues of whether the accused can 
interact effectively with counsel and appreciate alterna- 
tive courses of action. 
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Competence to Be Executed. A particularly con- 
troversial aspect of this area is determining whether 
a defendant is competent to be executed. The U.S. 
Supreme Court decided, in the case of Ford v. Wain- 
wright (1986), that the Eighth Amendment ban against 
cruel and unusual punishments prohibits the execution 
of defendants while they are incompetent. Therefore, 
mental health professionals are at times called on to 
evaluate inmates waiting to be executed to determine 
whether they are competent to be executed. The prac- 
tical problems and ethical dilemmas involved in these 
evaluations are enormous (Heilbrun, 1987; Heilbrun & 
McClaren, 1988; Mossman, 1987; Susman, 1992) and 
have led some psychologists to recommend that clini- 
cians refrain from performing such evaluations. If they 
are to be conducted, however, it is preferable to observe 
guidelines and a structured approach (see, e.g., Zapf, 
Boccaccini, & Brodsky, 2003). 


Juvenile Competence to Stand Trial 


In a series of decisions about justice-involved adoles- 
cents, the U.S. Supreme Court held that developmental 
immaturity distinguishes adolescents in some important 
ways from adult defendants (Graham v. Florida, 2010; 
JDB v. North Carolina, 2011; Miller v. Alabama, 2012; 
Roper v. Simmons, 2005). This complicates the question 
of juvenile competence for trial, because adolescents 
may experience severe mental illness or intellectual dis- 
ability (the two major reasons why adult defendants 
may be incompetent to stand trial)—but developmen- 
tal immaturity is a third important influence. 

Are juveniles competent to stand trial? Does it 
make a difference whether they are being processed 
in juvenile court or tried as adults? Do adolescents 
differ from adults in their abilities to participate in 
trials, and if so, what are these differences? These are 
questions posed by researchers (Grisso et al., 2003) 
when they studied a group of 927 adolescents in 
juvenile detention facilities and community settings. 
Participants were administered a specialized measure 
of competence for adults (the MacCAT-CA) as well as 
the MacArthur Judgment Evaluation (MacJen), which 
was designed to examine immaturity of judgment. 
Their research goal was to provide data on competence 
to proceed (comprehension of the purpose and 
nature of the trial process, ability to provide relevant 
information to counsel and to process information, 
and ability to apply information to oneself without 
distortion or irrationality) and decisional competence 
(ability to make important decisions about waiver of 
constitutional rights and maturity of judgment). 


Juvenile courts bring together youth service departments, 
schools, social workers, probation officers and mental health 
providers to safely divert juveniles from adult criminal courts. 


Results indicated that participants who were age 15 
and younger were significantly impaired in ways that 
compromised their abilities to function as competent 
defendants in a criminal (adult) proceeding. More spe- 
cifically, one-third of 11-13-year-olds and one-fifth of 
14—15-year-olds were as impaired in their functional legal 
capacities as mentally ill adults who were incompetent to 
stand trial. Below-average intelligence was also associated 
with deficits in these functional legal capacities. Since 
a large proportion of adolescents in the juvenile justice 
system have below-average IQ, the risk for incompetence 
is further increased when adolescents in this system are 
transferred into criminal court (Grisso et al., 2003). 

These findings have fewer implications for adoles- 
cents when they are in juvenile court, however. Since 
the expectations for competence in juvenile court are 
different—adolescents are being tried in a setting that 
is designed for juveniles—it is more likely that an ado- 
lescent with limited functional legal capacities would be 
adjudicated competent in juvenile court than if he or she 
were tried in adult criminal court. But it is still import- 
ant for lawmakers to consider the evidence on adolescent 
maturity and other functioning related to competence to 
stand trial. Policy researchers have developed a guide to 
them with this task (see Larson & Grisso, 2011). 


The Insanity Defense 


Any society that respects the rights of individuals rec- 
ognizes the possibility that some of its citizens cannot 
comprehend the consequences or the wrongfulness of 
their actions. Our legal system allows defendants who 
claim that they lack these abilities to invoke the insan- 
ity defense. Yet the evaluation of insanity defense claims 
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is challenging. For example, it may be very difficult to 
accurately gauge a defendant’s mental state at the time 
of the offense, as must be done when a defendant uses 
insanity as a defense. The jury or judge must answer the 
question “What was he experiencing when he fired the 
gun?” rather than “Did he fire the gun?” How can we 
determine whether a defendant is legally insane? Can 
we know what a person’s state of mind was when they 
committed an antisocial act? This becomes even more 
difficult when the fact finders—juries and judges— 
must determine not whether the person is currently 
insane—but rather whether he or she was insane at the 
time of the crime, possibly months or years earlier. 

This problem is further complicated by the reality 
that there are far fewer specialized tools specifically 
designed to assess insanity than there are to assess 
competence. One brief screening instrument—the 
Mental Status Examination at the Time of the Offense 
(Slobogin, Melton, & Showalter, 1984)—has been 
developed, but research on its reliability and validity 
is limited to one study. More research has been 
conducted on the Rogers Criminal Responsibility 
Scales (RCRAS; Rogers, 1986), a set of 25 scales 
that organize the many factors and points of decision 
that clinicians need to consider when assessing 
criminal responsibility. Although the RCRAS has 
clear limitations, it is the only formal instrument 
with some demonstrated reliability and validity for 
guiding clinicians’ decision-making process in insanity 
evaluations (Nicholson, 1999). 

Another reason why insanity questions are so diffi- 
cult involves the conflict between law and behavioral 
sciences as alternative pathways to knowledge. Insanity 
is a legal concept, not a medical or psychological one. 
In many states, a defendant could be hallucinating, 
delusional, and diagnosed with schizophrenia, but if 
the individual knew the difference between right and 
wrong, he or she would be legally sane. Thus, psychia- 
trists and clinical psychologists are called upon as foren- 
sic experts to provide information regarding a decision 
that is ultimately outside the traditional diagnose-and- 
treat framework of these professions. (Of course, the 
same could be said about any legal question that is 
the focus of a forensic mental health evaluation—but 
evaluations with clear clinical-legal criteria and that are 
focused on present mental state and capacities are more 
straightforward.) The therapeutic goals of psychiatry 
and clinical psychology (diagnosis and assessment that 
are probabilistic and complex) do not fit well with the 
legal system’s demand for a straightforward “yes-or-no” 
answer (Heilbrun, 2001). Furthermore, although men- 
tal health experts can offer diagnoses, any particular 
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diagnosis is less important than the specific symptoms 
and their impact on the functional legal demands asso- 
ciated with the insanity standard (whether the defen- 
dant “knew” the behavior was wrong; in some states, 
additionally, whether the defendant could conform his 
or her conduct to the requirements of the law). 


Rationale for the Insanity Defense 


Insanity refers to the defendant’s mental state at the 
time the offense was committed (as contrasted with 
competence to stand trial, which refers exclusively to 
the defendant's relevant legal capacities at the time of 
the trial or plea bargain). Why do we have laws about 
insanity? Wouldn't it be simpler to do away with insan- 
ity in the legal system? Allowing a criminal defendant to 
plead not guilty by reason of insanity reflects a funda- 
mental belief that a civilized society should not punish 
people who do not know what they are doing or are 
incapable of controlling their conduct. Thus, the state 
must occasionally tell the victim’s friends and family 
that even though it abhors the defendant’s acts, some 
offenders do not deserve punishment. Before it can do 
that, however, a judgment must be made about whether 
such persons were responsible for their actions. 

What is the legal standard for insanity? There is no sin- 
gle answer. The following sections describe several defi- 
nitions currently in use. The legal standards that define 
criminal responsibility vary from state to state, but in all 
states, the defendant is initially presumed to be respon- 
sible for his or her alleged offense. Therefore, if pleading 
insanity, defendants must present some evidence that 
would rebut the initial presumption of criminal respon- 
sibility in their case. A related legal issue is the assessment 
of mens rea, or the mental state of knowing the nature 
and quality of a forbidden act. To be a criminal offense, 
an act not only must be illegal but also must be accompa- 
nied by the necessary mens rea, or guilty mind. 


Varying Insanity Defense Rules 


The M’Naghten Rule: An Early Attempt to 
Define Insanity. In 1843, an Englishman named 
Daniel M’Naghten shot and killed the private secretary of 
the British prime minister. Plagued by paranoid delusions, 
M’Naghten believed that the Prime Minister, Sir Robert 
Peel, was part of a conspiracy hatched by the Tory party 
against him. M’Naghten initially sought to escape his 
imagined tormentors by traveling through Europe. When 
that didn’t work, he stalked the Prime Minister and, after 
waiting in front of his residence at No. 10 Downing 
Street, shot the man he mistakenly thought was Peel. 
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M’Naghten was charged with murder, and his 
defense was to plead not guilty by reason of insanity. 
Nine medical experts, including the American psychi- 
atrist Isaac Ray, testified for two days about his mental 
state, and all agreed that he was insane. On instructions 
from the lord chief justice, the jury rendered a verdict 
of not guilty by reason of insanity without even leav- 
ing the jury box to deliberate. M’ Naghten was commit- 
ted to the Broadmoor Asylum for the Insane, where he 
remained for the rest of his life. 

The public was infuriated, as was Queen Victoria, 
who had been the target of several attempts on her life. 
She demanded a tougher test of insanity. Subsequent 
debate in the House of Lords led to what has come to 
be called the M’Naghten rule, which was announced 
in 1843, long before psychiatry became a household 
word. The M’Naghten rule, which became the standard 
for defining insanity in Great Britain and the United 
States, “excuses” criminal conduct if defendants, as a 
result of a “disease of the mind,” (1) did not know what 
they were doing (e.g., believed they were shooting an 
animal rather than a human), or (2) did not know that 
what they were doing was wrong (e.g., believed killing 
unarmed strangers was “right”). 

The M’Naghten rule (or a close variation) is used 
in 23 states and the federal jurisdiction (US Legal 
LawDigest, 2016), so it is the most frequently- 
employed legal standard for insanity in the United 
States. It has often been criticized on the basis that 
the cognitive focus (“knowing wrongfulness”) is too 
limiting, and does not allow consideration of moti- 
vational and other influences affecting the control of 
behavior. There have been a number of alternative 
legal tests of insanity since the M’Naghten rule was 
first established, which are described in the sections 
that follow. 


The Brawner Rule, Stemming from the Model 
Penal Code. A committee of legal scholars in the 
American Law Institute developed the Model Penal 
Code, which led to what is now called the Brawner 
rule. This rule states that a defendant is not responsible 
for criminal conduct if he, “at the time of such conduct 
as a result of mental disease or defect, [lacks] substantial 
capacity either to appreciate the criminality [wrongful- 
ness] of his conduct or to conform his conduct to the 
requirements of the law.” This standard, or a variation, 
allows judges and juries to consider whether mentally ill 
defendants have the capacity to understand the nature 
of their acts or to behave in a lawful way. As of 2015, 
it was used in 19 states (US Legal LawDigest, 2016). 
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Federal courts have also adopted the Brawner rule in a 
drastically altered form (which we describe later). 

The Brawner test differs from the M’Naghten rule 
in three substantial respects. First, by using the term 
appreciate, it incorporates the emotional as well as the 
cognitive influences on criminal behavior. Second, it 
does not require that offenders exhibit a total lack of 
appreciation for the nature of their conduct, but only 
a lack of “substantial capacity.” Finally, it includes both 
a cognitive element and a volitional element, making 
defendants’ inability to control their actions a sufficient 
criterion by itself for insanity. 


The Insanity Defense Reform Act. In the wake 
of the trial of John Hinckley, Jr., who attempted to 
assassinate President Ronald Reagan, the U.S. Con- 
gress enacted the Insanity Defense Reform Act (IDRA) 
in 1984. The law modified the existing insanity defense 
(eliminating the “volitional” prong and retaining the 
“cognitive” prong), with the expectation that fewer 
defendants would be able to use it successfully. This law 
did not abolish the insanity defense, but changed it sub- 
stantially. In addition to eliminating the volitional prong, 
it also changed the insanity defense process as follows: 


1. It prohibited experts from giving ultimate opin- 
ions about insanity (i.e., whether the defendant 
was insane at the time of the crime). Although 
this prohibition may have little effect on jurors, 
reformers believed it would prevent expert wit- 
nesses from having excessive influence over the 
jury’s decision. 

2. It placed on the defendant the burden to prove 
insanity, replacing the previous requirement that 
the prosecution must prove a defendant's sanity. 


Empirical Research Relevant to Varying Insan- 
ity Defense Rules. What little research has been 
conducted on the Insanity Defense Reform Act sug- 
gests that it does not accomplish either what its pro- 
ponents envisioned or what its critics feared. At least 
in mock jury studies, verdicts do not significantly dif- 
fer regardless of whether the jurors have heard IDRA 
instructions, Brawner instructions, or no instructions 
(Finkel, 1989). In addition, states with the broadest 
test of insanity (Brawner) do not show higher rates of 
insanity acquittals than states with the narrowest test 
(M’Naghten) (Melton et al., 2007). 

In theory, varying rules for insanity should influence 
jurors’ understanding of the defense, but psychologists 
have questioned whether the typical juror can compre- 
hend the legal language of these definitions and then 


apply them as intended by the courts. Elwork, Sales, 
and Suggs (1981) found jurors only 51% correct on 
a series of questions testing their comprehension of 
instructions regarding the M’Naghten rule. Ogloff 
(1991) obtained similar results: Regardless of what 
insanity rule was used, college students showed very 
low rates of recall and comprehension of crucial com- 
ponents in various insanity definitions. It may be that 
jurors (or mock jurors) do not understand the differ- 
ences between these different tests very well, consistent 
with the broader conclusion that jurors do not under- 
stand the nuances of a variety of legal instructions that 
are provided to them (Lieberman, 2009). 

The limited empirical evidence indicates that different 
standards of insanity also make little difference in verdicts. 
Although instructions have some effect on jury decision 
making in insanity cases, they tell only part of the story— 
and perhaps a minor part at that (Finkel & Slobogin, 
1995; Ogloff, 1991; Roberts & Golding, 1991). 

A much greater influence may be exerted by preexist- 
ing attitudes toward the insanity defense (Eno Louden 
& Skeem, 2007). This decision process is an example of 
how jurors are prone to interpret “facts” in the context 
of a personal story or narrative that “makes the most 
sense” to each of them subjectively. Differences among 
jurors in the individual narratives they weave about the 
same set of trial “facts” may be related, in turn, to the 
different attitudes they hold about the morality of the 
insanity defense and the punishment of mentally ill 
offenders (Roberts & Golding, 1991). For instance, 
one study found that jurors conceptualized the pro- 
totypical insanity defendant in one of three ways: 
(1) severely mentally disordered (SMD), characterized by 
extreme, chronic, uncontrollable mental illness and/or 
intellectual disability that impair the defendant’s ability 
to function in society; (2) morally insane (MI), typified 
by symptoms of psychosis and psychopathy, a catego- 
rization used to represent a malevolent, detached, and 
unpredictably violent offender; or (3) mental-state- 
centered (MSC), describing a defendant who suffered 
from varied, but clearly supported, impairments in 
his mental state at the time of his offense (Skeem & 
Golding, 2001). Jurors who held SMD- or MI-like pro- 
totypes made up the vast majority of the sample (79%), 
and they tended to believe that the insanity defense was 
frequently raised, was easily abused, and jeopardized 
public safety. By contrast, those jurors who held MSC-like 
prototypes (21%) were less likely to perceive the insan- 
ity defense as unjust and tended to believe that the con- 
stitutional rights ascribed to defendants were necessary 
components of the legal process. 
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Insanity and Terrorism. Terrorism is very much 
a part of contemporary life. This is true even in the 
United States, which experiences fewer acts of religious 
or ideological violence than many other countries. But 
is there a relationship between the insanity defense and 
terrorism? Would individuals who commit terrorist 
acts (if they survive them) be candidates for an insanity 
defense? 

This is explored in Box 10.4, which describes the 
2016 acts of a student at Ohio State University who 
drove a car on campus and deliberately struck other 
students, then jumped out and stabbed a number of 
them with a knife. We may never know what motivated 
Abdul Razak Ali Artan to do this, although we do know 
that he was Muslim and a Somali refugee who was a 
legal permanent resident of the United States, because 
he was shot and killed by a campus police officer. 

When behavior is motivated by religious ideol- 
ogy and cultural belief, it would not be appropriate to 
describe it as a good fit with an insanity defense. As dis- 
cussed earlier in this section, one foundational aspect 
of insanity is that the individual suffers from a mental 
disease or defect—which does not describe someone 
whose beliefs (however misguided) are shaped by their 
religion and their culture. 

But what about individuals who do suffer from a 
mental disease or defect, and commit acts that are (for 
example) cited as jihad? To what extent might such 
an individual qualify for an insanity defense? This is a 
more complex question that must be considered in light 
of the nature of the insanity defense and our under- 
standing of terrorist motivation and behavior. 


Famous Trials and the Use 
of the Insanity Plea 


Before reporting on the actual frequency and effec- 
tiveness of attempts to use the plea, we will review 
the results of several highly publicized trials that have 
molded public opinion about insanity pleas. 


Trials in Which the Insanity Plea Failed. Among 
murder defendants who have pleaded insanity as 
a defense are Jack Ruby, whom millions of televi- 
sion viewers saw kill Lee Harvey Oswald, President 
John F. Kennedy’s alleged assassin; Sirhan Sirhan, 
charged with the assassination of Robert FE. Kennedy; 
John Wayne Gacy, who was convicted of killing 33 
boys in Chicago; Andrew Goldstein, who threw Ken- 
dra Webdale to her death in front of a New York City 
subway train; Eddie Ray Routh, who shot former Navy 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


236 CHAPTER 10 Forensic Assessment in Juvenile and Criminal Cases 


Is The Insanity Defense Relevant to Possible beset es 


Terrorist Acts? The 2016 Ohio State Attack 


On November 28, 2016, a young man who was a stu- 
dent at Ohio State University drove a car on campus 
and deliberately rammed students, and then jumped 
out and stabbed a number of them with a knife. The 
man was identified as Abdul Razak Ali Artan; he was 
a Somali refugee who was a legal permanent resident 
of the United States. He was quickly shot and killed 
by a nearby campus police officer. Ironically, Artan 
had been selected earlier that year, at random, for an 
interview for the campus paper, with the interview 
appearing in August. In the interview, Artan talked 
about his Muslim faith, and why it was important for 
him to have a quiet place to pray. He added that Ohio 
State seemed “huge” to him, and that he was “kind 
of scared” as a Muslim, considering how the media 
portrayed those of his faith. Early investigations fol- 
lowing the attack could not definitively conclude that 
this was an act of terrorism—that kind of conclusion 
should be reached only after an intensive and detailed 
review—but authorities could not rule out terror- 
ist motivation, despite the absence of an immediate 
indication that Abdul Artan was acting with such 
motivations. 

(Instructor's Manual): For the answer to this question 
to be “yes” (or even possibly), several considerations 
would be relevant. First, unless a criminal court were to 


SEAL sniper Chris Kyle; and James Holmes, who killed 
10 people in an Aurora, Colorado theater during the 
midnight premiere of “The Dark Knight Rises.” All 
these defendants were convicted of murder despite their 
pleas of insanity. 

In the Jeffrey Dahmer case, jurors rejected a plea of 
insanity as a defense against murder charges. Dahmer 
admitted killing and dismembering 15 young men in 
Milwaukee over about a 10-year period, but his attor- 
ney, Gerald Boyle, argued that Dahmer was insane 
at the time—a sick man, not an evil one. Prosecutor 
Michael McCann disagreed, arguing that Dahmer 
knew that what he was doing was wrong. After listening 
to two weeks of evidence, including taped interviews in 
which Dahmer explained how he had dismembered his 
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interpret radical Jihadist ideology as a “mental disease or 
defect” (without the defendant showing signs of having 
a severe mental illness or intellectual disability), then 
there would be no “threshold issue” on which to based 
the claim of insanity. But assuming that a defendant 
could make a convincing argument about having both 
symptoms of a severe mental illness and radical Jihadist 
beliefs, then the next question would be whether this 
combination kept the individual from understanding 
the nature, quality, or wrongfulness of terrorist acts—or 
conforming his conduct to the requirements of the law. 

Perhaps we should not be surprised that terrorist acts 
and the insanity defense are rarely mentioned together. 
Our best evidence is that the strongest influences on 
the development of radical Jihadist ideology are cul- 
tural, religious, and political—not the result of mental 
illness. Even for individuals who might have a recogniz- 
able mental disorder and become radicalized, it would 
seem far more likely that they would remain commit- 
ted to their radical beliefs than agree to a defense that 
excuses criminal conduct based on mental illness or 
intellectual disability. 


CRITICAL THOUGH QUESTION 


Is the insanity defense ever relevant to such acts? 


victims and expert testimony about Dahmer’s mental 
condition, the jury ruled, by a 10-2 margin, that Jef- 
frey Dahmer was sane. He was subsequently sentenced 
to life in prison for his crimes, and was killed in prison 
by a fellow inmate. 

Wisconsin defines insanity using the Brawner 
rule; consequently, to have found Dahmer insane, 
the jury would have had to conclude that he suffered 
a mental disorder or defect that made him unable 
either to appreciate the wrongfulness of his behavior 
or to control his conduct as required by the law. The 
jury rejected both conclusions, perhaps because of 
evidence that Dahmer was careful to kill his victims in 
a manner that minimized his chances of being caught. 
This cautiousness suggested that he appreciated the 


wrongfulness of his behavior and could control it when 
it was opportune to do so. 

Several other famous defendants who might have 
attempted to escape conviction through use of the 
insanity plea did not do so. Among these are Son of Sam 
serial murderer David Berkowitz, cult leader Charles 
Manson, and Mark David Chapman, who killed John 


Lennon. 


Trials in Which the Insanity Plea “Succeeded.” 
Occasionally, when a judge or jury concludes that the 
defendant is not guilty by reason of insanity, the defen- 
dant spends only a short period of time in a treatment 
program. After being acquitted on charges of malicious 
wounding (for cutting off her husband’s penis), Lorena 
Bobbitt was released from the state psychiatric hospital 
following only several weeks of evaluation to determine 
whether she met criteria for involuntary hospitalization 
(she did not). 

But sometimes when the insanity plea succeeds, 
the defendant spends more time in an institution than 
they would have spent in prison if found guilty. In fact, 
this outcome has led defense attorneys to request that 
judges be required to instruct jurors that if the defen- 
dant is found not guilty by reason of insanity, he or 
she will probably be committed to a secure psychiatric 
hospital (Whittemore & Ogloff, 1995). The Supreme 
Court, however, has refused to require such an instruc- 
tion (Shannon v. United States, 1994). 

The case of John W. Hinckley, Jr. has had the great- 
est influence of any of those discussed in this chapter, 
triggering much of the court reform and legislative revi- 
sion regarding the insanity plea since 1982. It is sum- 
marized in Box 10.5. 

Even though the Hinckley case is one in which the 
insanity defense was successful in the narrow sense 
of the word, that outcome was largely a result of a 
decision by the presiding judge regarding the bur- 
den of proof. Judge Barrington Parker instructed 
the jury in accordance with federal law at the time, 
which required the prosecution to prove the defen- 
dant sane beyond a reasonable doubt. After listening 
to two months of testimony, the Hinckley jury delib- 
erated for four days before finding the defendant not 
guilty by reason of insanity. Afterward, several jurors 
said that, given the instruction that it was up to the 
government prosecutors to prove Hinckley sane, the 
evidence was too conflicting for them to agree. They 
thought his meandering travels raised a question 
about his sanity, and both sides’ expert psychiatric 
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witnesses had testified that he suffered from some 
form of mental disorder. 


Facts about the Insanity Defense 


When the Insanity Defense Is Used. The insan- 
ity defense is most often used in cases in which the 
defendant is charged with a violent felony. In the larg- 
est study to date of insanity acquittees, data on NGRI 
acquittees from four states (MW = 1,099) were obtained 
(Steadman et al., 1993). These investigators found that 
22.5% of the insanity acquittees had been charged with 
murder and that 64% had been charged with crimes 
against persons (murder, rape, robbery, or aggravated 
assault). 

Available research consistently suggests that the 
majority of defendants found not guilty by reason of 
insanity (NGRI) have been diagnosed as psychotic, 
suggesting severe and probably chronic mental impair- 
ments (Melton et al., 2007). Steadman and colleagues 
(1993) reported that 67.4% of the insanity acquit- 
tees described in their study were diagnosed with a 
schizophrenic disorder and that another 14.9% were 
diagnosed with another major mental illness. 

In their large study, Steadman et al. (1993) 
observed that the decision to acquit by reason of 
insanity was most strongly influenced by clinical fac- 
tors. They compared those who successfully employed 
the insanity defense with others who entered this plea 
but were nevertheless found guilty, and reported that 
82% of the former group but only 38% of the lat- 
ter group had been diagnosed with a major mental 
illness. 

On the basis of research studies, we have learned 
more about defendants who are found not guilty by rea- 
son of insanity (NGRI). For instance, 


1. Although most NGRI defendants have a record 
of prior arrests or convictions, this rate of pre- 
vious criminality does not exceed that of other 
felons (Boehnert, 1989; Cohen, Spodak, Silver, & 
Williams, 1988). 

2. Most NGRI defendants come from lower socio- 
economic backgrounds (Nicholson, Norwood, & 
Enyart, 1991). 

3. Most NGRI defendants have a prior history of psy- 
chiatric hospitalizations and have been diagnosed 
with serious forms of mental illness, usually psy- 
choses (Nicholson et al., 1991; Steadman et al., 
1993). 
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The Case of John W. Hinckley, Jr. and the Attempted adalat 


Assassination of President Reagan 


Bettmann/Getty Images 


John W. Hinckley, Jr 


Television replays show John Hinckley’s March 30, 
1981, attempt to kill President Ronald Reagan. When 
Hinckley came to trial 15 months later, his lawyers 
didn’t dispute the evidence that he had planned the 
attack, bought special bullets, tracked the president, 
and fired from a shooter's crouch. But he couldn't help 
it, they claimed; he was only responding to the driv- 
ing forces of a diseased mind. Dr. William Carpenter, 
one of the defense psychiatrists, testified that Hinckley 
did not “appreciate” what he was doing; he had lost the 
ability to control himself. 

The defense in John Hinckley’s trial made several 
other claims: 


1. Hinckley’s actions reflected his pathological obses- 
sion with the movie 7azxi Driver, in which Jodie 
Foster starred as a 12-year-old prostitute. The title 
character, Travis Bickle, is a loner who is rejected 
by the character played by Cybill Shepherd and 
subsequently befriends Foster’s character; he stalks 
a political candidate but eventually engages in a 
bloody shootout to rescue the Foster character. It 
was reported that Hinckley had seen the movie 15 
times and that he so identified with the hero that he 


4. Most NGRI defendants have previously been 
found incompetent to stand trial (Boehnert, 1989). 
5. Although most studies have concentrated on 
males, one study on female defendants found 
NGRI in Florida described them as having similar 
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had been driven to reenact the fictional events in his 
own life (Winslade & Ross, 1983). 

2. Although there appeared to be planning on Hinck- 
ley’s part, it was really the movie script that provided 
the planning force. The defense argued, “A mind 
that is so influenced by the outside world is a mind 
out of control and beyond responsibility” (Winslade 
& Ross, 1983, p. 188). 

3. The defense tried to introduce the results of a CAT 
scan—an image of Hinckley’s brain using comput- 
erized axial tomography—to support its contention 
that he had schizophrenia. The admissibility of this 
evidence created a controversy at the trial. The pros- 
ecution objected, claiming that all the apparent sci- 
entific rigor of this procedure—the physical evidence, 
the numerical responses—would cause the jury to 
place undue importance on it. The prosecution also 
contended that there were no grounds for concluding 
that the presence of abnormal brain tissue necessarily 
denoted schizophrenia. Initially, the judge rejected the 
request to admit this testimony, but he later reversed 
the decision on the ground that it might be relevant. 


Mr. Hinckley was acquitted by reason of insanity and 
hospitalized at St. Elizabeths Hospital, a forensic facil- 
ity in Washington, D.C., where he remained until he 
was fully released in September 2016 to live with his 
elderly mother. 


CRITICAL THOUGHT QUESTION 

The Hinckley defense argued that he was so influ- 
enced by the movie “Taxi Driver” that he was not in 
control of his actions and therefore (under the prevail- 
ing federal insanity standard at that time) not guilty 
by reason of insanity. If you had been a member of 
the jury, how much weight would you have placed on 
evidence that he had seen the movie many times and. 
seemed to be reenacting parts of it in his own life? 


socioeconomic, psychiatric, and criminal back- 
groundstotheirmale NGRI counterparts (Heilbrun, 
Heilbrun, & Griffin, 1988), while studies in 
Colorado (Seig, Ball, & Menninger, 1995), Con- 
necticut (Zonana, Bartel, Wells, Buchanan, & 


Getz, 1990), and Oregon (Rogers, Sack, Bloom, 
& Manson, 1984) observed that women were 
charged with more serious offenses, were older 
than their male counterparts, and were hospital- 
ized for a shorter period of time. On the ques- 
tion of female insanity acquittees, therefore, the 
existing studies do not provide us with consistent 
trends regarding offenses and characteristics. It 
may be that much of this variability is attribut- 
able to the particular state in which the study is 
done. 


Can Insanity Be Faked? How often do criminal 
defendants being assessed for insanity try to fake a 
mental disorder? On the basis of his research, Rogers 
(1986, 1988; Rogers & Shuman, 2000) estimated that 
about one of four or five defendants being assessed for 
insanity engages in at least moderate malingering of 
mental disorders. This figure suggests that crafty con- 
ning is not rampant but is frequent enough to cause 
concern. As a result, psychologists have developed a 
number of assessment methods to detect persons who 
are trying to fake a mental disorder. These methods 
include special structured interviews, individual psy- 
chological tests, and specialized measures (Rogers, 
2008). These techniques have shown promising results 
in distinguishing between subjects who were trying to 
simulate mental illness (to win monetary incentives for 
being the “best” fakers) and those who were reporting 
symptoms truthfully. 


Public Perceptions of the Insanity 
Defense 


The American public has repeatedly expressed its dis- 
satisfaction with the insanity defense. Several surveys 
have concluded that most U.S. citizens view the insan- 
ity defense as a legal loophole through which many 
guilty people escape conviction (Skeem & Golding, 
2001). After John Hinckley was found not guilty by 
reason of insanity (NGRJ), a public opinion poll con- 
ducted by ABC News showed that 67% of Americans 
believed that justice had not been done in the case; 
90% thought Hinckley should be confined for life, 
but 78% believed he would eventually be released back 
into society. 

The public’s disapproval of the insanity defense 
appears to be stimulated by trials such as Hinckley’s that 
receive massive publicity. Melton et al. (2007) reported 
the following three beliefs to be prevalent among the 
public: (1) A large number of criminal defendants use 
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the insanity defense, (2) those defendants found NGRI 
are released back into society shortly after their NGRI 
acquittals, and (3) persons found insane are extremely 
dangerous. 

How accurate are these views? Are they myths or 
realities? Given the interest and debate surrounding the 
insanity defense, it is surprising that so few empirical 
studies have been conducted to investigate its actual 
outcomes. But there are some data concerning each of 
these questions. 


How Often Is the Plea Used, and How Often 
Is It Successful? The plea is used much less often 
than people assume. A survey of the use of the insanity 
defense in eight states between 1976 and 1985 found 
that although the public estimated that the insan- 
ity defense was used in 37% of the cases, the actual 
rate was only 0.9% (Silver, Cirincione, & Steadman, 
1994). Consistent with these figures, the data reported 
from the states of California, Georgia, Montana, and 
New York (Steadman et al., 1993) indicate that defen- 
dants in those states, over a 10-year period, entered 
an insanity plea in 0.9% of felony cases and were suc- 
cessfully acquitted as NGRI in 22.7% of the cases in 
which this plea was entered. When New Jersey, Ohio, 
Washington, and Wisconsin are also considered within 
this group, the overall plea rate is .93% and 26.3% 
of those insanity pleas succeed (Callahan, Steadman, 
McGreevy, & Robbins, 1991). 

Studies such as these are particularly valuable because 
few individual states keep complete records on the use 
of the insanity plea and its relative success. The findings 
reported in these studies suggest that of the nine insan- 
ity pleas raised in every 1,000 criminal felony cases, 
about two will be successful. 

To answer the question of how many people are 
acquitted by reason of insanity each year, Cirincione 
and Jacobs (1999) contacted officials in all 50 states 
and asked for the number of insanity acquittals state- 
wide between the years 1970 and 1995. After persistent 
attempts to collect these data from a variety of sources, 
they received at least partial data from 36 states. Few 
states could provide information for the entire 25-year 
period, but the results shown in Table 10.1 were 
obtained. 


What Happens to Defendants Who Are Found 
NGRI? Many mistakenly assume that defendants who 
are found NGRI go free. Steadman and Braff (1983) 
found that defendants acquitted on the basis of the 
insanity plea in New York had an average hospital stay 
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TABLE 10.1 Insanity Acquittals per 100,000 People 


e The median number of insanity acquittals per 
state per year was 17.7. 


¢ California and Florida had the highest annual 
averages (134 and 111, respectively). 


e New Mexico (0.0) and South Dakota (0.1) had 
the lowest annual averages. 


¢ Most of the acquittals were for felonies rather 
than misdemeanors. 


of three years in a secure hospital. Researchers also 
found a clear trend for longer detentions of defendants 
who had committed more serious offenses: the aver- 
age length of involuntary hospitalization was greater 
for those who had been charged with violent offenses 
(34.1 months) than for individuals with other catego- 
ries of offenses (Steadman et al., 1993). The average 
length of confinement for all NGRI individuals was 
28.7 months. But this figure undoubtedly underesti- 
mates the “true” average period of confinement. Why? 
These data describe only individuals who were hospital- 
ized and released—they cannot tell us about individu- 
als who were hospitalized but not released. This points 
to one of the important differences between a criminal 
sentence, which often is determinate (of fixed length), 
and the hospital commitment following acquittal by 
reason of insanity, which is indeterminate (depend- 
ing on the individual no longer meeting criteria for 
hospitalization). 

Researchers have been particularly interested in learn- 
ing whether defendants found not guilty by reason of 
insanity are confined for shorter periods than defendants 
who are found guilty of similar crimes. A survey of the 
use of the insanity defense across several states, covering 
nearly one million felony indictments between 1976 and 
1985, sought answers to that question (Silver, 1995). On 
the basis of more than 8,000 defendants who pleaded 
insanity during this period, Silver (1995) found that com- 
pared to convicted defendants, insanity acquittees spent 
less time in confinement in four states and more time in 
confinement in three states. Those acquitted by reason 
of insanity on a charge of murder are hospitalized, on 
average, for a longer period than those acquitted of other 
charges (Dirks-Linhorst, 2012; Steadman et al., 1993). 

Some states use a procedure known as conditional 
release, in which persons found NGRI are released 
to the community (following a period of hospital 
confinement) and are monitored and supervised by 
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mental health personnel. Conditional release is the 
mental health system’s counterpart to parole; it func- 
tions like a form of outpatient commitment. Accord- 
ing to one four-state follow-up of 529 persons found 
NGRI, about 60% of these individuals were con- 
ditionally released within five years of their confine- 
ment (Callahan & Silver, 1998). Of those released, the 
median period of hospital confinement was 3.6 years 
for violent offenders and 1.3 years for those charged 
with less serious offenses. 


How Dangerous Are Defendants Found 
NGRI? Because most defendants who are found 
NGRI are quickly committed to a secure hospital fol- 
lowing their acquittal, it is difficult to assess the risk 
they pose to public safety at that time. In addition, 
they are likely to receive treatment in the hospital to 
which they are committed, further complicating the 
question of their risk of reoffending without this treat- 
ment. The limited evidence available on this ques- 
tion suggests either no difference in recidivism rates 
between NGRI defendants and “regular” felons or 
slightly lower recidivism rates among the NGRI group 
(Cohen et al., 1988; Melton et al., 2007). For instance, 
in a year-long study examining rehospitalization and 
criminal recidivism in 43 NGRI acquittees, nearly half 
(47%) were rehospitalized, a minority of the patients 
(19%) were rearrested or had committed a new crime, 
and about a fourth of the patients (24%) were reinte- 
grated into the community without difficulty (Kravitz 
& Kelly, 1999). 

Thus, insanity acquittees continue to have legal and/ 
or behavioral health problems. But but their overall rate 
of criminal recidivism falls in the range found for gen- 
eral offenders who have been convicted. 


Current Criticisms of the Insanity 
Defense 


Even if the insanity defense is not successful as often as 
presumed, legitimate concerns remain about its contin- 
ued use. We will now evaluate several of these. 


It Sends Criminals and Troublemakers to 
Hospitals and Then Frees Them. Those without 
mental illness but charged with a serious offense can try 
to capitalize on the insanity plea to escape prison and 
eventually get released from the hospital. How often 
this happens is unknown. Some data indicate that per- 
sons found NGRI are confined more frequently and 


for longer periods than defendants convicted of similar 
crimes (Perlin, 1996). Other research finds that those 
acquitted by reason of insanity and subsequently released 
are confined for a shorter average time than those con- 
victed of comparable offenses (Steadman et al., 1993). 
After confinement, acquittees also may undergo an addi- 
tional period of conditional release. So we can conclude 
that some are released from the hospital sooner than they 
would have left prison, others stay as long (or longer) than 
they would have served in a prison sentence, and yet other 
insanity acquittees do not leave the hospital. This criticism 
has a grain of truth, therefore, but is largely inaccurate. 

The biggest problem with such insanity acquittals is 
that they are sometimes highly publicized, contributing 
to the public’s perception that they “happen all the time,” 
and that the insanity defense is therefore a constant threat 
to justice. Such acquittals are relatively rare, in reality. Fur- 
thermore, if in the interest of protecting society all NGRI 
defendants were kept hospitalized until they no longer 
showed symptoms of mental illness, then society would 
have to be willing to violate the rights of many mentally 
ill persons to protect against the violence of a few. 


It Is a Defense Only for the Rich. The parents 
of John W. Hinckley, Jr. spent between $500,000 and 
$1,000,000 on psychiatric examinations and expert psy- 
chiatric testimony in their son’s trial—an amount that 
contributes to the perception of the insanity defense as 
a prison dodge for the rich. Of all the criticisms lev- 
eled at the insanity defense, this one is perhaps the 
most clearly contradicted by the data. Numerous stud- 
ies have failed to find socioeconomic or racial bias in 
the use or the success of the insanity defense (Boehnert, 
1989; Howard & Clark, 1985; Nicholson et al., 1991; 
Steadman et al., 1993). In addition, this criticism is fur- 
ther weakened by the Supreme Court’s 1985 ruling, in 
the case of Ake v. Oklahoma, that poor defendants who 
plead insanity as part of capital (death penalty) cases are 
entitled to psychiatric assistance at state expense in pur- 
suing this defense. Many states and communities have 
extended this ruling by providing public funding for 
indigent defendants asserting an insanity defense. 

Although defendants who can afford to hire their 
own experts might be more likely to benefit from rais- 
ing the issue of insanity, this is not a problem unique to 
the insanity defense. Defendants who can afford ballis- 
tics experts, chemists, and their own private detectives 
also have an advantage over poor defendants, but no 
one suggests that a defense based on ballistics evidence, 
blood analyses, or mistaken identity should be prohib- 
ited because of the expense. 
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It Relies Too Much on Mental Health Experts. 
Several issues are pertinent here. One criticism is that 
testifying about insanity forces psychiatrists and clini- 
cal psychologists to give opinions about things they 
are not competent or trained to do—for example, to 
express “reasonable certainty” rather than probability 
about a person’s mental condition, and to claim greater 
knowledge about the relationship between psychologi- 
cal knowledge and legal questions than is justified. 

Within the field of psychology, there is debate on 
these matters. The debate centers on two related ques- 
tions: (1) Can clinicians reliably and validly assess mental 
illness, intellectual disability, neuropsychological disor- 
ders, and disorders occurring in childhood and adoles- 
cence? (2) Will this assessment permit the formulation of 
accurate opinions about a defendant’s criminal respon- 
sibility for acts committed in the past? Researchers have 
found some support for the reliability and validity of psy- 
chologists’ evaluations of criminal responsibility. Results 
from several studies revealed strong agreement (88% to 
93%) between evaluators’ recommendations and courts’ 
decisions about defendants’ criminal responsibility (see 
Viljoen, Roesch, Ogloff, & Zapf, 2003), which is 
important because courts’ decisions are one kind of “out- 
come validation measure” in this kind of research. 

Additionally, critics are concerned over the intru- 
sion of psychology and psychiatry into the deci- 
sion-making process. They want to reserve the decision 
for the judge or jury, the fact finder in the trial. This 
criticism is an example of the general concern over the 
use and willingness of experts to answer legal ques- 
tions for which they possess limited scientific evidence 
and mental health data. One remedy proposed to solve 
this problem is to prevent experts from giving what is 
often called ultimate opinion testimony; that is, they 
could describe a defendant’s mental condition and the 
effects it could have had on his or her thinking and 
behavioral control, but they could not state conclu- 
sions about whether the defendant was sane or insane. 
The federal courts, as part of their reforms of the 
insanity defense, now prohibit mental health experts 
from offering ultimate opinion testimony about a 
defendant’s insanity. But does this prohibition solve 
any problems, or is it merely a “cosmetic fix” (Rogers 
& Ewing, 1989) that has few effects? 

In a study of whether prohibiting ultimate opinion 
testimony affects jury decisions (Fulero & Finkel, 1991), 
subjects were randomly assigned to read one of 10 differ- 
ent versions of a trial, all of which involved a defendant 
charged with murdering his boss and pleading insanity 
as a defense. For our purposes, the comparisons among 
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three different versions of the trial are of greatest interest. 
Some subjects read transcripts in which the mental health 
experts for both sides gave only diagnostic testimony (that 
the defendant suffered a mental disorder at the time of 
the offense); a second group read a version in which the 
experts gave a diagnosis and then also offered differing 
penultimate opinions about the effects this disorder had on 
the defendant’s understanding of the wrongfulness of his 
act; a final group read a transcript in which the experts 
offered differing diagnoses, penultimate opinions, and 
ultimate opinion testimony about whether the defendant 
was sane or insane at the time of the killing. Did ulti- 
mate opinion testimony affect the subjects’ verdicts? Not 
in this study; subjects’ verdicts were not significantly dif- 
ferent regardless of the type of testimony they read. The 
lack of difference could be interpreted as evidence that 
the prohibition of ultimate opinion testimony is unneces- 
sary, or it could indicate that the ban streamlines the trial 
process without sacrificing any essential information. 

Finally, there is the feeling that the process of assessing 
sanity in criminal defendants harms the reputation of the 
mental health professions. When the jury sees a parade of 
mental health experts representing one side and then the 
other, their confidence in the behavioral sciences is jeop- 
ardized; this is also true for the general public, when they 
read about this process involving a number of different 
experts (Slater & Hans, 1984). Further, some experts, in 
an effort to help the side that has retained them, offer 
explanations of such an untestable nature that their pro- 
fession loses its credibility with jurors and the public. 
However, in many cases involving claims of insanity, the 
experts retained by each side basically agree on the ques- 
tion of insanity. These cases receive less publicity because 
they often end in a plea agreement. 


Revisions and Reforms of the Insanity 
Defense 


Several reforms in the rules and procedures for imple- 
menting the insanity defense have been introduced. 
Proposals have ranged from abolition of the insanity 
defense (as has already been done in four states), to pro- 
vision of a “guilty but mentally ill” verdict, to reform of 
insanity statutes, to maintenance of the present proce- 
dures. We review three reforms in this section. 


The Guilty but Mentally III (GBMI) Verdict. 
Since 1976, about a quarter of the states have passed 
laws allowing juries to reach a verdict of guilty but 
mentally ill (GBMI) in cases in which a defendant 
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pleads insanity. These GBMI rules differ from state 
to state, but generally they give a jury the following 
verdict alternatives for a defendant who is pleading 
insanity: (1) guilty of the crime, (2) not guilty of the 
crime, (3) NGRI, or (4) GBMI. Typically, a judge will 
sentence a defendant found GBMI exactly as he or 
she would another defendant found guilty of the same 
offense. In some jurisdictions, the GBMI-convicted 
individual starts his or her term in a hospital and then 
is transferred to prison after treatment is completed. 
In others, the individual simply receives treatment 
(if needed) while serving a prison sentence. 

Proponents of GBMI verdicts hoped that this com- 
promise verdict would decrease the number of defen- 
dants found NGRI. However, actual GBMI statutes 
have not produced decreases in NGRI verdicts in South 
Carolina or Michigan. One possible explanation for the 
lack of change in NGRI verdicts in states with GBMI 
statutes is that jurors do not understand the differ- 
ences between the verdicts. One study examined jurors’ 
knowledge about the two verdicts and found that only 
4% of potential jurors correctly identified meanings 
and outcomes of both NGRI and GBMI verdicts (Sloat 
& Frierson, 2005). 

Other problems have led to a “second look” at the 
GBMI reform, leading to skepticism about its value 
(Borum & Fulero, 1999). If regular insanity instruc- 
tions are confusing to jurors, the GBMI verdict only 
adds to the confusion by introducing the very difficult 
distinction for juries to make between mental illness 
that results in insanity and mental illness that does not. 
However, one mock jury study showed that the pres- 
ence of a GBMI option makes it less likely that either 
a conviction or an NGRI acquittal will result (Poulson, 
Wuensch, & Brondino, 1998). 

Also, the claim that the GBMI option will make it 
more likely that mentally ill offenders will receive treat- 
ment is largely a false promise. In one Michigan study, 
75% of GBMI offenders went straight to prison with 
no treatment (Sales & Hafemeister, 1984). Overcrowd- 
ing at hospitals in most states has impeded implemen- 
tation of this part of the GBMI option. In Kentucky, 
in spite of a statute that appears to promise treatment 
to those found GBMI, the chair of the parole board 
filed an affidavit in 1991 stating that “from psycholog- 
ical evaluations and treatment summaries, the Board 
can detect no difference in treatment or outcome for 
inmates who have been adjudicated as ‘Guilty But 
Mentally Ill, from those who have been adjudicated as 
simply ‘guilty” (Runda, 1991). 


The Defense of Diminished Capacity. Several 
states allow a defense of diminished capacity, which 
is a legal doctrine that applies to defendants who lack 
the ability to commit a crime purposely and knowingly. 
Like the insanity defense, diminished capacity often 
involves evidence that the defendant suffers a men- 
tal disorder. It differs from insanity in that it focuses 
on whether defendants had the state of mind to act 
with the purpose and the intent to commit a crime— 
that is, to consider the consequences of their contem- 
plated actions—not on whether they knew the crime 
was wrong or whether they could control their behav- 
ior. Suppose M’Naghten knew that murder was wrong 
but, because of his mental condition, wasn’t thinking 
clearly enough to intend to kill Peel’s secretary. Under 
these conditions, he would not be insane, but he would 
lack the mens rea (the necessary specific intent) for first- 
degree murder, so he probably would have been con- 
victed of second-degree murder or manslaughter. 

The rationale for this defense is straightforward: 
Offenders should be convicted of the crime that 
matches their mental state, and expert testimony should 
be offered on the issue of their mental state. The major- 
ity of states permit expert testimony about a defendant’s 
mens rea, thereby allowing clinicians to present testi- 
mony that could be used in support of a diminished- 
capacity defense (Melton et al., 2007). As long as proof 
of a defendant’s mens rea is required, defendants are 
likely to put forward expert evidence about it, especially 
in those states that have abolished the insanity defense. 
Even when the diminished capacity defense “works,” it 
still usually leads to a prison sentence. 


Elimination of the Insanity Plea. Winslade and 
Ross (1983) reviewed seven trials (mostly for murder) 
in which the insanity defense was used and psychiatric 
testimony was introduced to justify it. Based on their 
analysis of the outcomes of these trials, Winslade and 
Ross recommend that the insanity defense be elimi- 
nated. They conclude that the possibility of an insan- 
ity defense often leads to injustice, for the following 
reasons: 


1. Juries are asked to decide questions that predispose 
them to make arbitrary and emotional judgments 
because of either over-identification with or alien- 
ation from the defendant; 

2. Mental health professionals are encouraged to 
offer opinions, guesses, and speculations under the 
banner of scientific expertise; and 
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3. Society’s views about criminality and “craziness” 
are so intertwined that an insanity defense to a 
crime does not make much sense (p. 198). 


Arguments against Eliminating the Plea. James 
Kunen (1983), a former public defender, challenged the 
proposal to eliminate the insanity defense, noting that 
“Anglo-American legal tradition ... has required that 
to convict someone of a crime, the prosecution must 
prove not only that he did a particular act—such as 
pulling a trigger—but that he did it with a particular 
state of mind” (p. 157). Kunen argued that we cannot 
talk about legal guilt without considering the person’s 
state of mind. If a defendant slashes his victim's throat, 
thinking that he is slicing a cucumber, we say that he 
committed an act but not that he was guilty of the 
intent to commit a crime. This is why, even in those few 
states that have abolished the insanity defense, defen- 
dants may still introduce evidence that they lacked the 
mental state required for the crime. 

We believe that the NGRI plea should be main- 
tained as an option, modifications of the system 
should be restricted to those that clarify the rule, 
and defendants for whom the defense was success- 
ful should be evaluated. For example, the Insanity 
Defense Reform Act changed the law that required 
the prosecution to prove that John Hinckley was not 
insane. If an act similar to Hinckley’s were committed 
today in a federal jurisdiction or in the vast majority of 
states, the defendant, not the prosecution, would bear 
the responsibility of proving the plea; otherwise, the 
defendant would be found guilty. States should care- 
fully monitor people committed after NGRI verdicts 
to ensure that they are not released while still mentally 
ill and dangerous. All indications are that this precau- 
tion is being taken. 


Capital Sentencing Evaluations 


Although mental health professionals are involved in 
many aspects of the legal process, none has more impli- 
cation for a defendant’s life than capital sentencing eval- 
uations, which have been described as literally “a life or 
death matter” (Satterwhite v. Texas, 1988, p. 1802). The 
U.S. Supreme Court, in Eddings v. Oklahoma (1982), 
held that a trial court must consider any potentially 
mitigating information—evidence that argues against a 
death sentence. Mitigating factors are defined as “... any 
aspect of a defendant's character or record, or any of the 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


244 CHAPTER 10 Forensic Assessment in Juvenile and Criminal Cases 


circumstances of the offense that the defendant proffered 
as a basis for a sentence less than death” (Lockett v. Ohio, 
1978, p. 604). This leaves the forensic clinician with 
a very broad focus for the evaluation. Evaluators must 
consider information about a defendant’s physical, cog- 
nitive, social, and developmental history. Understand- 
ing, judgment, impulsivity, and values are influenced by 
developmental, cognitive, neuropsychological, cultural, 
community, situational, and other life influences, and it 
is important to consider these dimensions as part of a 
capital sentencing evaluation. 

Some jurisdictions also consider the question of 
a defendant’s future risk to society, and forensic clini- 
cians often evaluate and testify about these risks. Texas 
requires that the jury consider future risk in weighing 
a sentence of death (Cunningham, 2010). Oregon and 
Virginia also specify future dangerousness as a consider- 
ation in capital sentencing. Two other states (Oklahoma 
and Wyoming) list future dangerousness as a potential 
aggravating factor—evidence that argues for a death 
sentence, and four additional states (Colorado, Mary- 
land, New Mexico, and Washington) note its absence as 
a potential mitigating factor (Bright, 2014). 

In addition to considering factors encompassing 
mitigation and future violence risk, clinical evalua- 
tions must also address the question of eligibility for 
capital sentencing if the defendant may be intellectu- 
ally disabled, which would exempt the defendant from 
the death penalty, consistent with the Supreme Court 
decision in Atkins v. Virginia (2002). It is also use- 
ful to consider the quality of such evaluations, given 
the enormous importance of the sentencing decision 
(DeMatteo, Murrie, Anumba, & Keesler, 2011). 


Juvenile Transfer 
During the 1980s and 1990s, there was substantial 


reform in the juvenile and criminal justice systems in 
the United States to allow more frequent prosecution 
of juveniles in criminal (adult) court. Such reform 
was motivated largely by the perception that juvenile 
crime had increased—and become mote serious. A “get 
tough” approach was adopted in the attempt to decrease 
the rate of juvenile offending. One aspect of this “do 
the crime, do the time” philosophy involved expan- 
sion of ways in which adolescent (under 18 years old) 
offenders could be transferred (also called certified or 
waived) into criminal court. 
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A number of criteria are described in state laws on 
juvenile transfer. Two of the most important are public 
safety and treatment needs and amenability. Another 
criterion often used is sophistication-maturity. Those 
evaluating a juvenile for a possible transfer must focus 
on the risk of future offending, the interventions 
needed to reduce this risk, and the likelihood that the 
youth will respond favorably to such interventions. 
The extent to which a juvenile is mature—cognitively 
and psychosocially—and the degree to which he/she 
is “adult-like” in their criminal thinking and behavy- 
ior can both affect their response to interventions. 
The risk/need/responsivity (RNR) model (Andrews 
& Bonta, 1990) is useful in this respect, as it prompts 
the evaluator to consider risk of reoffending and risk- 
relevant deficits (e.g., substance abuse, family prob- 
lems, education/employment problems) carefully. This 
consideration can be facilitated by using an empiri- 
cally supported specialized tool, such as the Structured 
Assessment of Violence Risk in Youth (SAVRY; Borum, 
Bartels, & Forth, 2005), the Youth Level of Service/ 
Case Management Inventory (YLS/CMI; Hoge & 
Andrews, 2002), or the Risk-Sophistication-Treatment 
Inventory (Salekin, 2004). 

Assessing a youth being considered for transfer is 
a forensic evaluation. It involves a legal question that 
will be answered by the judge, just as competence 
does. With juveniles, this means that evaluators must 
pay particular attention to school and family function- 
ing, often by obtaining school records and conducting 
interviews of family members. They should also obtain 
information in other important areas. Peers, for exam- 
ple, can have an important influence on an adolescent’s 
behavior. Was the offense committed alone, or was 
the youth with peers who may have encouraged one 
another to offend—or at least refused to back down? 
Substance abuse is another very important risk fac- 
tor for offending; both using drugs and selling drugs 
are areas that should be targeted for intervention. 
Determining whether such intervention will be effec- 
tive with a particular individual is difficult. Whether 
intervention will help a particular youth to desist from 
offending may be judged partly from the individual’s 
expressed motivation, capacity to admire and respect 
authority figures, and responses to previous interven- 
tions (Grisso, 1998). 

States vary in their specification of the age at which 
an adolescent is eligible for prosecution in the criminal 
system. Some states do not have any age limit; others 


have passed legislation decreasing the age of eligibility. 
Most still use the age of 14 or 15, however. There are sev- 
eral justifications for transferring an adolescent into the 
criminal system: (1) a charge of homicide; (2) a charge of 
other specific violent felonies (e.g., sexual assault, armed 
robbery, aggravated battery); or (3) a history of prior 
juvenile offending, suggesting a failure to respond to 
interventions provided by the juvenile system. In addi- 
tion, some states have a policy involving “once an adult, 
always an adult,” under which any adolescent convicted 
(or even tried) in criminal court will be charged in crim- 
inal court for future offenses, regardless of their nature 
or that individual’s age. As of 2017, a total of 31 states 
plus the District of Columbia had this kind of statute 
(Teigen, 2017). 

Juveniles can be transferred to criminal (adult) court 
in several different ways. The state legislature in a given 
jurisdiction can determine that certain offenses allegedly 
committed by an adolescent must be filed directly in 
adult court (Griffin, 2003). For example, a state legisla- 
ture may pass a law dictating that certain serious felony 
charges (e.g., armed robbery, sexual battery) be prose- 
cuted in criminal court if the defendant is over a certain 
age. This approach to transfer has been called statutory 
exclusion. As of 2017, 29 states had statutory exclusion 
for certain offenses (Teigen, 2017). 

A second approach to transferring juveniles to crim- 
inal court has been termed judicial waiver. When this 
procedure is used, the juvenile court judge uses discre- 
tion to decide whether the youth should be transferred 
to criminal court (as of 2009, 44 states plus the Dis- 
trict of Columbia had this kind of option; 13 states 
plus D.C. had presumptive transfer schemes in which 
certain circumstances create the assumption of transfer; 
and15 states had mandatory transfer schemes for certain 
circumstances; Griffin, Addie, Adams, & Firestine, 
2011). In exercising judicial discretion regarding trans- 
fer, the judge typically considers statutorily specified 
influences such as the youth’s risk to public safety, 
amenability to treatment, and maturity (Brannen et al., 
2006; Heilbrun, DeMatteo, King, & Filone, 2017). 
Such factors can be evaluated by mental health profes- 
sionals, and the results described in the report and in 
expert testimony, to help inform the judge in making 
this decision. Generally, judicial discretion transfer laws 
authorize, but do not mandate, a move to adult court. 

A third approach to juvenile transfer is called 
prosecutorial discretion, which requires prosecutors 
to decide whether cases are filed initially in juvenile or 
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adult court. As of 2017, 14 states plus the District of 
Columbia had established the option of prosecutorial 
discretion for certain offenses (Teigen, 2017). 

There are two other dispositional considerations for 
justice-involved youth. For those who are initially charged 
or transferred into criminal court, some states allow a 
motion to return to juvenile court. This is called reverse 
waiver, and was featured in 24 states as of 2009 (Griffin 
et al., 2011). Finally, the option of blended sentencing 
allows either a juvenile court to integrate criminal sen- 
tencing options into the disposition (14 states) or the 
criminal court to include juvenile placement in the dis- 
position (18 states), as of 2009 (Griffin et al., 2011). 

Is putting juveniles in the adult system effective in 
reducing reoffending? Common sense might suggest 
that adolescents would be less likely to offend if they 
knew that offending could result in more severe pun- 
ishment. But research has not supported this. Research 
on general deterrent effects has reflected no decline in 
juvenile crime after these transfer laws came into effect. 
One study found no differences in the juvenile homi- 
cide/manslaughter rates in the states with prosecutorial 
discretion policies in the first five years after transfer 
laws were enacted (Steiner & Wright, 2006). Housing 
juveniles with adult criminals may also promote crimi- 
nal attitudes and motivations (Forst, Fagan, & Vivona, 
1989). Juveniles detained in New York’s adult system 
were 89% more likely to be rearrested for a violent 
offense and 44% more likely to be rearrested for a prop- 
erty offense than juveniles in the New York metropoli- 
tan area who were detained within New Jersey’s juvenile 
court system (Fagan, 1996). Higher rates of recidivism 
have also been observed in other studies with youth 
detained in the adult correctional system (Bishop, 
Frazier, Lanza-Kaduce, & Winner, 1996; Mason & 
Chang, 2001; Myers, 2001). Research also suggests that 
juveniles in adult facilities were more likely to be sexu- 
ally assaulted and physically assaulted than were youth 
in the juvenile facilities (Beyer, 1997). 

A summary of the available evidence made by the 
Centers for Disease Control (Task Force on Commu- 
nity Preventive Services, 2007) concluded that transfer 
to the adult system typically increases rates of violence 
among those who were transferred, although the evi- 
dence was not sufficient to gauge the impact of trans- 
fer on violent crime in the overall juvenile population. 
Based on this review, the Task Force recommended 
against the transfer of juveniles to the adult criminal 
justice system for the purpose of reducing violence. 
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Summary 


1. 


What is the scope of forensic psychology? Foren- 
sic psychology is a specialty that involves the appli- 
cation of knowledge and techniques from the 
behavioral sciences to answer questions about indi- 
viduals involved in legal proceedings. The range of 
topics about which psychological and psychiatric 
experts are asked to testify continues to grow, facil- 
itated by the development of scientific research 
and specialized forensic assessment measures. 


What is meant by competence in the criminal 

justice process? Adjudicative competence entails 
having a sufficient present ability to consult with 
one’s attorney with a reasonable degree of rational 
understanding and with a rational, as well as fac- 
tual, understanding of the proceedings. This same 
standard is applied to the questions of whether 
a defendant is competent to plead guilty and 
whether a defendant is competent to stand trial, 
so the phrase “competence to stand trial” is often 
used to refer to the entire process of disposition of 
charges, not merely the trial. 


How do clinicians assess competence? When 
mental health professionals assess a defendant’s 
competence, they should use one of several spe- 
cialized instruments designed specifically for the 
purpose of evaluating how well a defendant under- 
stands the charges and potential proceedings. 
These specific tests and structured interviews have 
made competence assessments more reliable, valid, 
and useful. Competence evaluations are some- 
times complicated by such factors as malingering, 
amnesia, and the problem of whether incompetent 
defendants can be treated against their will. Other 
competence issues (e.g., competence to refuse the 
insanity defense and competence to be sentenced) 
can arise at different points in the criminal process. 


What are the consequences of being found 
incompetent to proceed in the criminal justice 
process? When defendants are found incompe- 
tent to stand trial, they can be committed for a 
period of treatment designed to restore their com- 
petence. If later found competent, they will stand 
trial or dispose of their charges through the plea- 
bargaining process. If treatment is not successful 
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in restoring competence, the state will usually 
attempt to commit the person to a state psychiat- 
ric hospital for a period of time. The alternatives 
that have been proposed for dealing with the unre- 
storably incompetent criminal defendant include 
waiving the right to be found incompetent to pro- 
ceed to trial and using a special form of commit- 
ment for incompetent defendants who are judged 
at a provisional trial to be guilty of the crimes with 
which they are charged. 


What is the legal definition of insanity? Two 
major definitions of insanity are used currently. 
The M’Naghten rule defines insanity as not 
knowing the nature, quality, or wrongfulness of 
behavior because of mental disease or defect: “To 
establish a defense on the grounds of insanity it 
must be clearly proved that, at the time of com- 
mitting the act, the accused was laboring under 
such a defect of reason, from disease of the mind, 
as not to know the nature and quality of the act he 
was doing, or, if he did know it, that he did not 
know what he was doing was wrong.” A total of 
21 states plus the federal jurisdiction use some 
version of the M’Naghten rule to define insanity, 
while another four states combine M’Naghten 
with the irresistible impulse test. 


The Brawner rule states that a person is not respon- 
sible for a criminal act if, as a result of mental dis- 
ease or defect, the person lacked “substantial capacity 
either to appreciate the criminality of his conduct 
or to conform his conduct to the requirements of the 
law.” This rule or a variation of it is the standard in 
18 states. Until 1984, it was also the federal stan- 
dard, but the federal system now requires the defense 
to show that, as a result of a severe mental disease 
or defect, the defendant was unable to appreciate 
the nature and quality or the wrongfulness of his 
or her acts. Five states have outlawed insanity as a 
defense, although these states still allow the defendant 
to introduce evidence about his or her mental condi- 
tion that is relevant to determining mens rea. Some 
highly publicized trials have led to “successful” use of 
the insanity defense. But many others who used this 
defense were found guilty. 


6. 


How frequently is the insanity defense used, 
and how successful is it? The insanity plea is used 
much less frequently than people assume; it is 
attempted in fewer than 1% of cases, and it suc- 
ceeds in only about 23% of these cases. When it 
does succeed, there is no guarantee that the defen- 
dant will be released from the hospital any sooner 
than he or she would have been paroled from 
prison. 


What are the major criticisms of the insanity 
defense, and what attempts have been made 
to reform it? Some examples of early release of 
NGRI defendants have led to justified criticism of 
the procedure. Other criticisms are that insanity 
cannot be reliably and validly assessed and that the 
insanity defense relies too much on mental health 
expert testimony. Reforms include the Insanity 
Defense Reform Act and the adoption in several 
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states of a “guilty but mentally ill” verdict, result- 
ing (at least in theory) in the defendant’s being 
treated in a state hospital until releasable and then 
serving the rest of the sentence in prison. A num- 
ber of states also allow the diminished capacity 
plea, a partial defense based on mental condition. 


What are the important criteria in deciding on 

juvenile transfer? One important consideration is 
public safety—the risk that a youth would commit 
further offenses subsequent to rehabilitation in the 
juvenile system. A second related consideration is 
the youth’s needs and likely response to interven- 
tions reducing the risk of future offending, often 
called “treatment needs and amenability.” Many 
jurisdictions also cite a youth’s “sophistication- 
maturity,” involving the extent to which the devel- 
opmental level and the approach to offending are 
similar to those of adults. 


Key Terms 


adjudicative competence competence to stand trial _ prosecutorial discretion transferred 


Brawner rule diminished capacity reverse waiver treatment needs and 
blended sentencing insanity sophistication-maturity amenability 
competence M’Naghten rule statutory exclusion ultimate opinion 
competence to plead mens rea stipulate testimony 


guilty 
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1 Forensic Assessment in Civil Cases 


BOX 11.1: The Case of Columbine Shooter Eric Harris, 
Antidepressant Medication, and Violence: Expert 
Opinion or Junk Science? 


Assessment of Psychological Damages 


BOX 11.2: The Case of Antiterrorism Officer 
“John Doe”: Racial/Ethnic and Religious Discrimination 


in the Workplace 


Assessment in Workers’ Compensation Claims 


Assessing Competence to Make Treatment Decisions 


Assessing Competence to Execute a Will 


BOX 11.3: The Case of the U.S.S. Jowa: Gauging 
Reliability of the Psychological Autopsy 


The “Best Interests of the Child” in Custody Disputes 
Assessment in Custody Disputes 

BOX 11.4: The Case of Ciesluk v. Ciesluk: Cana 
Custodial Parent Move Away? 


Assessing Fitness to Be a Parent 


Four Types of Commitment Procedures 
Dangerousness and Risk Assessment 


Difficulties in Assessing Dangerousness 


1. What problems are associated with expert testi- 
mony based on these evaluations? What reforms 
have been proposed? 


2. Under what conditions can a plaintiff be compen- 
sated for psychological damages? 

3. What is workers’ compensation, and how do mental 
health professionals participate in such cases? 


ether a defendant is mentally competent to 

stand trial (often called adjudicative compe- 

tence, because it refers to a defendant’s capac- 

ities to dispose of charges either through a trial or via 
plea bargaining) and whether a defendant was insane at 
the time of an alleged criminal offense are perhaps the 
best-known legal questions that mental health profes- 
sionals help courts decide. However, they are certainly 
not the only questions. Throughout earlier chapters, 
we examined other questions arising in the legal system 
that psychologists are often asked to consider. Is a given 
individual a good candidate to become a police officer? 
Will a person who is suffering from mental illness be 
violent in the future? How accurate is one’s memory 
for, and testimony about, highly traumatic events likely 
to be? These questions—like those of competence and 
insanity—are often asked of forensic psychologists and 
psychiatrists, and they are usually answered through a 
combination of research knowledge and the results of 
individual assessments performed by forensic clinicians. 
Different kinds of litigation are making use of sci- 
entific knowledge and expert opinion. Psychology and 
psychiatry are two fields in which the use of experts has 
proliferated. Melton, Petrila, Poythress, and Slobogin 
(2007) offer a comprehensive listing and description 
of the legal questions that are most often addressed in 
civil, juvenile/family, and criminal cases. In addition to 
the legal questions discussed in previous chapters, men- 
tal health experts are involved in hearings or trials in 
the areas of civil commitment; psychological damages 
in civil cases; psychological autopsies (i.e., determina- 
tion of the extent to which psychological problems are 
attributable to a preexisting condition); negligence and 
product liability; trademark litigation; discrimination; 
guardianship and conservatorship (a guardianship-like 
arrangement for an individual’s financial assets); child 
custody; adoption; termination of parental rights; 
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4. What capacities are involved in civil competence? 


5. What criteria are used for decisions about disputes 
involving child custody or parental fitness? 

6. What steps are taken in civil commitment? How 
well can clinicians assess the risk of dangerous- 
ness or violent behavior, a key criterion for civil 
commitment? 


professional malpractice; and other social issues such as 
sexual harassment in the workplace. In certain jurisdic- 
tions, therefore, judges must now decide whether the 
expert testimony that an attorney seeks to introduce 
at trial meets the criteria that the U.S. Supreme Court 
has established in the federal courts as the standard for 
admitting scientific evidence and expert testimony. 

In this chapter, we provide information about expert 
testimony in civil cases, and describe six areas of forensic 
assessment in which psychologists and psychiatrists are 
involved: (1) psychological damages to civil plaintiffs, 
(2) workers’ compensation claims, (3) the assessment 
of civil competencies and capacities, (4) psychologi- 
cal autopsy, (5) child custody and parental fitness, and 
(6) civil commitment and risk assessment. Although 
these areas do not receive the publicity commanded by 
adjudicative competence or insanity at the time of the 
offense, they illustrate several ways in which psycholog- 
ical expertise can be applied to important legal ques- 
tions. For each of the six areas, we 


= discuss the basic psycholegal questions that experts 
are expected to address, 

= describe the techniques typically used by forensic cli- 
nicians to evaluate these questions, and 

= summarize the empirical evidence and legal status 
associated with the forensic activity. @ 


Experts in the Adversarial 
System 


In general, a qualified expert can testify about a topic 
if such testimony is relevant to an issue in dispute and 
if the usefulness of the testimony outweighs whatever 
prejudicial impact it might have. If these two condi- 
tions are met, an expert will be permitted to testify if 
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the judge believes that the testimony is based on suf- 
ficiently relevant and reliable scientific evidence. In 
other words, under criteria established by the U.S. 
Supreme Court in Daubert v. Merrell Dow Pharmaceu- 
ticals (1993) and Kumho Tire Co. v. Carmichael (1999), 
the judge serves as a “gatekeeper” who must determine 
whether the theory, methodology, and analysis that are 
the basis of the expert’s opinion measure up to scien- 
tific standards. If they meet this standard, the judge 
will probably admit relevant expert testimony; if they 
do not, the judge should not allow the testimony. The 
Daubert and Kumho decisions apply to all cases in fed- 
eral court. In state court, the prevailing standard may 
also be Daubert—or it may stem from an earlier deci- 
sion (Frye v. United States, 1923) holding that expert 
testimony must be based on techniques and process 
that are “generally accepted” in the field to which they 
belong. States have the discretion to decide which stan- 
dard they will use by passing state legislation. 

Judges generally do not perform the gatekeeper func- 
tion well (Gatowski et al., 2001). Many judges lack 
the scientific training that Daubert/Kumho appeats to 
require. Even for those with substantial scientific train- 
ing, the range of expert topics about which judges need 
information is staggering. As a result, many critics, 
including experts and judges themselves, believe that the 
difficulty of distinguishing valid from invalid scientific 
evidence will result in jurors too often being exposed 
to “expert” testimony that is based on little more than 
“junk science” (Grove & Barden, 1999; see Box 11.1). 

There are clear advantages to having mental health 
professionals provide expert testimony. Mental health 
professionals have specialized knowledge and training 
that can provide the court with valuable information in 
a variety of cases. For example, some psychologists are 
trained to administer tests to determine neuropsycho- 
logical problems and symptom genuineness in workers’ 
compensation cases, or are experienced in conducting 
interviews and obtaining other information from multi- 
ple sources in order to assess parental fitness. 

However, judges, lawyers, and mental health pro- 
fessionals themselves have expressed great concern 
about the reliability, validity, propriety, and useful- 
ness of expert testimony and the forensic assessment 
on which it is based. Former federal appellate judge 
David T. Bazelon (1974) once complained that “psy- 
chiatry ... is the ultimate wizardry ... in no case is 
it more difficult to elicit productive and reliable tes- 
timony than in cases that call on the knowledge and 
practice of psychiatry.” This view was echoed by 
Warren Burger (1975), a former chief justice of the 


U.S. Supreme Court, who chided experts for the 
“uncertainties of psychiatric diagnosis.” Critiques 
of psychologists’ expert testimony in this area has 
continued over the decades (see, e.g., Grisso, 2003; 
Tillbrook, Mumley, & Grisso, 2003). 

What are the main problems with testimony by psy- 
chological or psychiatric experts? Over 25 years ago, 
Smith (1989) cited the following potential problems: 


1. The scientific foundation for much of the testi- 
mony offered in court is often less than adequate, 
leading to unreliable information and therefore 
potentially incorrect verdicts. 

2. Much of the testimony is of limited relevance, 
therefore wasting court time and burdening an 
already crowded docket. 

3. Experts are too often permitted to testify about 
“ultimate issues” (Is the defendant insane? Was the 
plaintiff emotionally damaged?), which should be 
left to juries to decide. 

4. Expert testimony is frequently used to introduce 
information that would otherwise be prohibited 
because it is hearsay. (Experts are permitted to 
share this information with juries if it is the kind 
of information they routinely rely on in reaching 
expert opinions.) 

5. The adversarial system compromises experts’ 
objectivity. Experts may have some bias toward the 
side that retained them. 

6. Expert testimony is very expensive, and relying on 
experts gives an advantage to the side with more 


money. 
7. Testing the reliability and validity of expert opinions 
through cross-examination is inadequate because 


Expert witnesses often testify if their testimony is relevant 
to the case. 
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The Case of Columbine Shooter Eric Harris, Antidepressant | sox 111 | 


Medication, and Violence: Expert Opinion or Junk Science? 


In 2002, Mark Taylor, a survivor of the Columbine 
High School shooting, sued the pharmaceutical com- 
pany that manufactures Luvox, the antidepressant drug 
that one of the shooters, Eric Harris, was taking at the 
time of the shooting. Is there scientific evidence that 
this drug caused Eric Harris to be violent? Peter Breg- 
gin, M.D., one of the experts involved in the litigation, 
thought so. Was his testimony impartial and based on 
good science? Or was it an example of expert bias, poor 
science, or both? 

Breggin opined in a preliminary report filed with 
the U.S. District Court in Denver that Luvox triggered 
Harris’s rampage. “Absent persistent exposure to Luvox, 
Eric Harris would probably not have committed vio- 
lence and suicide,” noted Breggin. 

Breggin, a psychiatrist who was then based in Wash- 
ington, D.C., described himself as a medical expert 
with 30 years of experience in product liability lawsuits 
involving psychiatric drugs. However, some of this his- 
tory reflects the skepticism of legal fact finders about 
his impartiality. A Wisconsin judge in 1997 observed, 
“Dr. Breggin’s observations are totally without credi- 
bility. I can almost declare him [to be a] fraud or at 
least approaching that. I cannot place any credence or 
credibility in what he has to recommend in this case.” 
On the question of whether his opinion reflects good 
science, another court held in 1995 that “Dr. Breggin’s 
opinions do not rise to the level of an opinion based 
on ‘good science.’ The motion to exclude his testimony 
as an expert witness should be granted.” The question 
of Breggin’s impartiality may be one reason that Taylor 
eventually dropped his lawsuit in exchange for a 


attorneys are usually not well equipped to conduct 
such cross-examination, and juries often fail to 
understand the significance of the information that 
is uncovered during the cross-examination. 

8. The spectacle of experts disagreeing with one 
another ultimately reduces the public’s confidence 
in mental health professionals. 


Grisso (2003) has discussed criticisms of forensic 
mental health assessment that he calls “the five I’s”: 
ignorance, irrelevance, intrusion, insufficiency, and 
incredibility. These refer to not knowing (or not using) 
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Eric Harris and Dylan Klebold, Columbine High shooters, 
shown via school surveillance video. 


contribution from the pharmaceutical company to the 
American Cancer Society. 


CRITICAL THOUGHT QUESTIONS 


1. What are some of the characteristics you would 
expect from an expert whose testimony is 
grounded in science? 

2. How might “litigation bias” influence an expert 
who was conducting the scientific research, as 
opposed to citing the research of others? 

3. How might one court's critical language about 
an expert influence that expert’s work on similar 
litigation matters in the future? 


the proper legal standard; providing evidence that goes 
beyond what is relevant to the proceeding; offering con- 
clusions that impinge upon the court’s domain; provid- 
ing limited supporting evidence for one’s conclusions; 
and offering conclusions that are not justified by the 
evidence one does provide. These criticisms are similar 
in many respects to those described by Smith (1989) 
over 25 years ago. Although Smith was talking about 
expert testimony and Grisso was referring to forensic 
assessment more broadly, their overlap underscores an 
important point: good expert testimony is based on a 
good evaluation. 
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In response to these concerns, some of which are 
also supported by empirical research discussed later in 
this chapter, several reforms of expert testimony have 
been proposed. Most of these suggestions are aimed 
at reducing the undue influence or excessive parti- 
sanship that can adversely affect expert testimony. As 
a result, the federal courts do not permit testimony 
on the “ultimate issue” of insanity in forensic cases. 
This change was part of the overall reform of federal 
law concerning insanity that occurred in 1984. Still, 
there is little evidence that such limitation of expert 
testimony has much impact on the use or success of 
the insanity defense (Borum & Fulero, 1999), and it 
is even less likely to affect the kinds of cases we discuss 
in this chapter. 

Most authors and sources of authority suggest that 
partisanship in expert witnesses should be reduced or 
eliminated entirely. But there are a few who do not. For 
instance, in his book entitled Behind the Scenes with an 
Expert Witness, Tanay (2010) describes his own experi- 
ence as a psychiatric expert—particularly on the legal 
question of insanity—and argues that the expert should 
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be a strong advocate so that unjust jury verdicts are less 
likely. Reviewing this book, prominent psychologist 
Stan Brodsky (who has done a great deal of work on the 
topic of expert testimony) discusses the personal and 
idiosyncratic approach taken by Dr. Tanay to expert 
testimony. Such an approach, says Brodsky, makes for 
interesting reading—but it also involves more advocacy 
(and less impartiality) than is appropriate for the foren- 
sic expert. 

Other suggestions have involved reducing the overly 
adversarial nature of expert testimony by limiting the 
number of experts on a given topic, requiring that the 
experts be chosen from an approved panel of individ- 
uals reputed to be objective and highly competent, 
and allowing testimony only from experts who have 
been appointed by a judge rather than hired by one 
of the opposing attorneys. Although these changes 
would appear to reduce the “hired gun” problem, it is 
not clear which experts would belong on an approved 
list, or whether being appointed by a judge ensures an 
expert’s impartiality. Furthermore, some research sug- 
gests that jurors might already be inclined to discount 


the testimony of experts whom they perceive to be 
“hired guns” because of the high fees such experts are 
paid and their history of testifying frequently (Cooper & 
Neuhaus, 2000). 

It may be that there are a few forensic psychologists 
and forensic psychiatrists who are motivated primarily 
by money and can be consistently relied upon to render 
opinions that are favorable to the attorney who retains 
them. In our view, however, this is a small number— 
and these individuals develop a certain reputation 
in forensic mental health and legal circles. The more 
common problem that may influence many experts, 
however, is what has been called “allegiance bias” or 
“retention bias.” The question of whether experts can 
remain impartial and accurate without regard to which 
side has retained them has been explored recently 
through research. In a comprehensive review, Murrie 
and Boccaccini (2015) summarized the factors that 
can diminish impartiality and concluded that working 
at the request of one side in an adversarial proceeding 
can cause experts’ opinions to “drift” toward the retain- 
ing party, even in scoring “objective” procedures. They 
suggest that this process is part of a larger influence on 
human decision-making, in which “cognitive biases” 
have an important influence on how human beings 
make decisions. 

There are other kinds of bias that apply to human 
decision-making more broadly. The work of Daniel 
Kahneman and Amos Tversky (see, e.g., Kahneman, 
2013; Lewis, 2017) identified a number of factors that 
affect how people make decisions under conditions of 
uncertainty, when there are no clear and objectively 
“right” answers. These influences can impair the 
impartiality and accuracy of evaluations and testi- 
mony presented by forensic clinicians, particularly in 
the context of an adversarial system. Such influences 
have been discussed as they apply to forensic assess- 
ment and testimony, identifying six that are particu- 
larly relevant: 


u Representativeness—overemphasizing evidence 
that resembles a typical representation of a proto- 
type (e.g., making attributions about an individual’s 
motivation because that individual resembles a “drug 
addict” in many ways); 

= Base rate neglect—judging the likelihood of an out- 
come without considering information about the 
actual probability of this outcome, as conveyed by 
base rates (e.g., predicting a serious act of violence 
by someone who shows predictors consistent with a 
group that rarely behaves this way); 
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= Availability—overemphasizing the probability of 
occurrence when similar instances are easy to recall 
(e.g., from a recent, highly publicized case); 

= Confirmation bias—selectively gathering and inter- 
preting evidence that confirms a hypothesis while 
ignoring evidence that might disconfirm it (e.g., as a 
result of using early impressions in an evaluation to 
shape the gathering of additional evidence); 

= WYSIATI (what you see is all there is)—organizing 
activated information to derive the most coherent 
“story” while leaving out nonactivated information 
(e.g., by focusing on information that has been “acti- 
vated,” perhaps via confirmation bias, and conse- 
quently constructing an account that is excessively 
consistent because it excludes contradictory informa- 
tion); and 

= Anchoring—information encountered first is the 
most influential. 


Acknowledging the presence of such biases among 
forensic mental health professionals, and developing 
“debiasing” strategies, thus seem to have broad poten- 
tial for improving both forensic mental health evalu- 
ation and the expert testimony that may result. One 
such debiasing strategy is to conduct forensic evalua- 
tions that are guided by foundational principles, and 
basing expert testimony on the results of such evalua- 
tions (Heilbrun, Grisso, & Goldstein, 2009). Another 
is to conduct training, and periodically review one’s 
professional performance, by reviewing whether the 
biases described in the last paragraph are affecting per- 
formance. A third debiasing strategy, aimed more at 
the public perception of experts’ impartiality and accu- 
racy, is to avoid public comment regarding ongoing 
cases, particularly in social media formats (e.g., Twit- 
ter) in which the depth and nuance of the comment is 
severely limited. 

Several scholars have suggested that courts not per- 
mit clinical opinion testimony unless it can be shown 
that it satisfies standards of scientific reliability. The 
standard required by the Daubert/Kumho decisions 
has made this recommendation more feasible (Imwin- 
kelried, 1994). Such a requirement might reduce the 
frequency of testimony by forensic psychologists and 
psychiatrists, but unless lawyers and judges are edu- 
cated more thoroughly about scientific methodology, 
it is unlikely that many of them will be able to cor- 
rectly apply the concepts described in Daubert (e.g., 
falsifiability, error rate) toward making informed dis- 
tinctions between “good” and “bad” science (Gatowski 
et al., 2001). 
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A more modest reform would involve simply ban- 
ning any reference to witnesses as providing expert tes- 
timony, a term that suggests that jurors should give it 
extra credence. Instead, judges would always refer— 
in the presence of juries—to opinion testimony or 
witnesses. 

In addition to deleting any mention of expert tes- 
timony, federal judge Charles Richey (1994) recom- 
mended that juries be read a special instruction before 
hearing any opinion testimony in order to reduce its 
possible prejudicial impact. Here is an example of his 
recommended instruction: 


Ladies and Gentlemen, please note that the Rules of 
Evidence ordinarily do not permit witnesses to testify as 
to their opinions or conclusions. Two exceptions to this 
rule exist. The first exception allows an ordinary citizen 

to give his or her opinion as to matters that he or she 
observed or of which he or she has firsthand knowledge. 

The second exception allows witnesses who, by educa- 
tion, training and experience, have acquired a certain 
specialized knowledge in some art, science, profession or 
calling to state an opinion as to relevant and material 
matters. The purpose of opinion witness testimony is to 

assist you in understanding the evidence and deciding 
the facts in this case. You are not bound by this testimony 
and, in weighing it, you may consider his or her quali- 
fications, opinions and reasons for testifying, as well as 
all other considerations that apply when you evaluate 
the credibility of any witness. In other words, you should 
give it such weight as you think it fairly deserves and 
consider it in light of all the evidence in this case. 


Psychological Damages 
to Civil Plaintiffs 


When one party is injured by the actions of a second 
party, the injured individual can sue the second party 
to recover monetary damages as compensation for the 
injury. This action is covered by an area of civil law 
known as torts. A tort is a wrongful act that causes 
harm to an individual. The criminal law also exacts 
compensation for wrongful acts, but on behalf of soci- 
ety as a whole; by punishing an offender, the criminal 
law attempts to maintain society's overall sense of jus- 
tice. Tort law, on the other hand, provides a mechanism 
to remedy the harms that individuals have suffered from 
wrongful acts by another party. 

As illustrated by the O. J. Simpson case, both crim- 
inal punishment and civil remedies can be sought for 
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the same act. Simpson was prosecuted by the state, 
under the criminal law, for murder; he was also sued 
for monetary damages by the surviving relatives of the 
victims, who alleged that he caused the wrongful deaths 
of Nicole Brown Simpson and Ronald Goldman. 

Many kinds of behavior can constitute a tort. 
Slander and libel are torts, as are cases of professional 
malpractice, invasion of privacy, the manufacture of 
defective products that result in a personal injury, and 
intentional or negligent behavior producing harm to 
another person. 

Four elements are involved in proving a tort in 
a court of law and all involve behavioral issues. First, 
torts occur in situations in which one individual owes 
a duty, or has an obligation, to another. For instance, a 
physician has a duty to treat patients in accordance with 
accepted professional standards, and individuals have a 
duty not to harm others physically or psychologically. 
Second, a tort typically requires proving that one party 
breached or violated a duty that was owed to other par- 
ties. The breached duty can be due to negligence or 
intentional wrongdoing. Negligence is behavior that 
falls below a standard for protecting others from unrea- 
sonable risks; it is often measured by asking whether 
a “reasonable person” would have acted as the civil 
defendant acted in similar circumstances. Intentional 
behavior is a conduct in which a person meant the 
outcome of a given act to occur. Third, the violation 
of the duty must have been the proximate cause of the 
harm suffered by a plaintiff. A proximate cause is one 
that constitutes an obvious or substantial reason why a 
given harm occurred. It is sometimes equated with pro- 
ducing an outcome that is “foreseeable.” So if a given 
event would be expected to cause a given outcome, it is 
a proximate cause. Fourth, a harm, or loss, must occur, 
and the harm has to involve a legally protected right or 
interest for which the person can seek to recover dam- 
ages that have been suffered. If it can be established that 
(1) there was a duty, (2) that was breached, (3) which 
proximately caused the (4) resulting harm, then a tort 
can be proven in a civil lawsuit. 

The damages a person suffers from a tort can involve 
destruction of personal property, physical injuries, and/ 
or emotional distress (sometimes called “pain and suf- 
fering”). Historically, the law has always sought to 
compensate victims who are physically hurt or sustain 
property losses, but it was reluctant to allow compen- 
sation for emotional distress, largely out of concern 
that such damages are too easy to fake and too difficult 
to measure. In cases in which recovery for emotional 
damages has been allowed, the courts have historically 


required that a physical injury has accompanied the 
psychological harm or that a plaintiff who was not 
physically injured was at least in a “zone of danger.” 
(For example, even if the plaintiff was not injured by 
the attack of an escaped wild animal, the plaintiff was 
standing next to his or her children when the animal 
attacked them.) More recently, however, a growing 
number of states are abandoning the “zone of danger” 
restriction and allowing recovery for psychological 
harm suffered when the individual was not within the 
zone of danger (Buckley & Okrent, 2004). 

One case that received extensive international cov- 
erage illustrates this historical approach to emotional 
damages. On the afternoon of March 22, 1990, the 
Aleutian Enterprise, a large fishing boat, capsized in the 
Bering Sea. Within 10 minutes, the boat sank, killing 
nine crew members. Twenty-two sailors survived the 
disaster; of these men, two returned to work in a short 
time, but the other twenty filed a lawsuit against the 
company that owned the ship. Of the 20 plaintiffs, 19 
consulted a psychologist or psychiatrist, and every one 
of these 19 individuals was subsequently diagnosed with 
posttraumatic stress disorder (PTSD) by his evaluating 
mental health professional (Rosen, 1995). (The defen- 
dant company hired its own psychologist, who evalu- 
ated the plaintiffs and diagnosed PTSD in only five of 
them and some other post-incident disorder in three 
others.) The surviving sailors were entitled to recover 
for their psychological injuries because they had been in 
the “zone of danger.” 

In recent years, the courts have progressed to a view 
in which psychological symptoms and mental distress 
are more likely to be compensated regardless of whether 
the plaintiff suffered physical injuries. Two types of 
“purely” psychological injuries are now claimed in civil 
lawsuits: those arising from “negligent” behavior and 
those arising from “extreme and outrageous” conduct 
that is intended to cause distress. In the former type of 
case, plaintiffs are often allowed to sue for psychological 
damages if they are bystanders to an incident in which a 
loved one is injured (e.g., a parent sees her child crushed 
to death when a defective roller coaster—on which the 
child was riding—derails). 

In the case of intentional torts causing psychological 
distress, a plaintiff must prove that a defendant inten- 
tionally or recklessly acted in an extreme and outrageous 
fashion (sometimes defined as “beyond all bounds of 
decency”) to cause emotional distress. In addition, the 
plaintiff must prove that the distress is severe. In other 
words, the effects must be something more than merely 
annoying or temporarily upsetting (Merrick, 1985). 
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What kinds of behavior might qualify? Courts have 
found that a debt collector who was trying to locate a 
debtor acted outrageously when he posed as a hospital 
employee and told the debtor’s mother that her grand- 
children had been seriously injured in a wreck and that 
he needed to find the debtor to inform him of this fact 
(Ford Motor Credit Co. v. Sheehan, 1979). 

In recent years, an increasing number of cases have 
dealt with psychological injuries resulting from the tort 
of sexual harassment, usually in the workplace. A plain- 
tiff who claims to have been sexually harassed at work 
can sue the workers responsible for the harassment and 
can also sue the company itself, if the plaintiff can show 
that the company knew (or should have known) about 
the harassment and failed to stop it. These cases can be 
filed either in state courts or in federal courts, where 
Title VII of the federal Civil Rights Act of 1991 applies 
to companies with at least 15 employees. Plaintiffs can 
seek both compensatory damages (payment for inju- 
ries suffered) and punitive damages (punishment of 
the company for its failure to respond properly to the 
misconduct). 

Of course, the tort of harassment is not always based 
on gender. It may incorporate other characteristics— 
including racial/ethnic group or religious beliefs, as 
we see in the case of antiterrorism officer “John Doe,” 
described in Box 11.2. 


Assessment of Psychological 
Damages 


When a mental health professional assesses a plaintiff, 
the clinician will typically conduct an evaluation that, 
like most evaluations, includes a social history, a clini- 
cal interview, and a number of psychological tests and 
specialized forensic measures (Boccaccini & Brodsky, 
1999; Melton et al., 2007). One major difference, how- 
ever, between standard clinical evaluations and foren- 
sic assessments is the much greater use of third-party 
interviews and review of available records in foren- 
sic examinations. This practice is based on two basic 
considerations (Heilbrun, 2001; Melton et al., 2007). 
First, forensic experts must be sure that their opinions 
are based on accurate information, and self-reported 
information in the context of litigation is not necessar- 
ily accurate. Second, forensic experts are often asked to 
evaluate an individual’s psychological condition at some 
specific time or in some particular situation in the past. 
Therefore, clinicians must use independent sources of 
information, when possible, to verify their descriptions 
and judgments about such matters. 
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The Case of Antiterrorism Officer “John Doe”: Er 


Racial/Ethnic and Religious Discrimination in the Workplace 


Discrimination in the workplace can occur for dif- 
ferent reasons. Consider the case of “John Doe,” an 
undercover police officer in the New York City Police 
Department (NYPD). Egyptian-born and Muslim, 
he was subjected to treatment that may have been 
discriminatory for ethnic and religious reasons. The 
NPYD has contained an undercover unit of investi- 
gators, most of whom are of Middle Eastern or Asian 
backgrounds, who use their language and cultural 
skills to investigate potential terrorist threats against 
New York City. But one Egyptian-born analyst in 
the unit filed a suit charging that he was subjected to 
hundreds of anti-Muslim and anti-Arab e-mail mes- 
sages sent out by a city contractor over the course of 
three years. In an interview, “Mr. Doe” (who was not 
named because he is still in the unit) said he com- 
plained repeatedly to supervisors but that no one 
took action. 

The lawsuit cites e-mail briefing messages sent out 
several times a day to members of the unit by Bruce 
Tefft, a former Central Intelligence Agency (CIA) offi- 
cial who has identified himself in the past as the Police 
Department’s counterterrorism adviser. (The suit was 
filed against both the NYPD and Tefft.) The e-mail 
messages were sent to everyone in the division, accord- 
ing to the suit, which also alleges that the briefing 
messages were preceded by anti-Muslim and anti-Arab 
statements like, “Burning the hate-filled Koran should 
be viewed as a public service at the least” and “This is 
not a war against terrorism ... it is against Islam and 
we are not winning.” In one, he asked, “Has the U.S. 
threatened to vaporize Mecca?” and responded, “Excel- 
lent idea, if true.” The lawsuit alleged that e-mails “rid- 
iculed and disparaged the Muslim religion and Arab 
people, and stated that Muslim- and Arab-Americans 


Using data from these sources, the clinician arrives 
at an opinion about the psychological condition of the 
person in question. With the exception of greater reli- 
ance on third-party interviews and records, this part of 
the evaluation resembles a standard clinical evaluation 
of individuals assessed for diagnostic and treatment pur- 
poses. The more difficult question the clinician must 
answer in litigation, however, is whether the psycholog- 
ical problems were caused by the tort, aggravated by the 
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were untrustworthy and could not reliably serve in law 
enforcement positions or handle sensitive data.” 

According to a NYPD spokesman, the police com- 
missioner was not aware of the “offensive commentary” 
until the complaint was made. “As soon as the Police 
Department became aware of a complaint about the 
content of e-mail sent by an individual not employed 
by the Police Department, we took immediate action 
to block his e-mails, followed by a cease and desist 
letter to the individual and his employer, a consulting 
firm,” he wrote. 

Reportedly the department’s contract with this advi- 
sor ended in 2003, but Tefft continued to send the 
e-mail messages on his own, circumventing attempts 
by the department to block them. Mr. Doe’s lawyer 
commented, “It’s incredible in this day and age that 
hundreds of racist e-mails could be sent to hundreds 
of NYPD officials over three years, and not one person 
did a thing to stop it.” 

This unit was profiled on “60 Minutes” and in 
the Wall Street Journal and the New York Daily News. 
Mr. Doe said, “The NYPD was happy to introduce us to 
the press—‘Here these guys are, the best of the best, they 
are doing a great job.’ But then they failed to protect us 
under this smear, this constantly daily attack against my 
religion and against good Muslim Arab-Americans, and 
I will say good because the majority are good.” 


CRITICAL THOUGHT QUESTION 


Can you apply a tort law framework in analyzing 
this lawsuit? What are the questions that a court 
will need to answer in deciding whether the lawsuit 
should be decided in favor of the plaintiff (the offi- 
cer who filed the suit)? 


tort, or existed before the tort. In fact, given that some 
research suggests that psychological problems make 
people more prone to accidents, the clinician needs 
to consider whether certain psychological conditions 
might have contributed to the plaintiff being injured in 
the first place. 

There is no established procedure for answering 
these questions, although most clinicians try to locate 
records and other sources of information that help 


them describe the development of any disorder that is 
diagnosed. In some situations, a plaintiff might allege 
that he or she was targeted for harassment precisely 
because the defendants knew of some prior difficulty 
that made the plaintiff vulnerable to a particular kind of 
harassment. In such cases, the clinician must consider 
this additional information before reaching a conclu- 
sion about the significance of the prior psychological 
problem. 

Another complication may affect the evaluations of 
individuals who claim to have suffered psychological 
harm: Plaintiffs may be motivated to exaggerate their 
symptoms in order to improve their chances of winning 
large awards. Sometimes such symptom exaggeration or 
fabrication (called malingering) involves outright lying. 
In other cases, a genuine behavioral health disturbance 
is present, but the plaintiff exaggerates its seriousness. 

A meta-analysis found that the possibility of receiv- 
ing compensation for an injury was associated with 
more frequent reports of pain (Rohling, Binder, & 
Langhinrichsen-Rohling, 1995). Similar findings were 
observed in a second meta-analysis, focusing in partic- 
ular on mild traumatic brain injury (Belanger, Curtiss, 
Demery, Lebowitz, & Vanderploeg, 2005). Of course, 
such findings do not necessarily show that litigation 
involvement causes exaggeration. It might work in the 
other direction as well—individuals with more intransi- 
gent pain might be more likely to litigate their claims. 
Or a third influence might affect both; for instance, 
lifestyle might influence both recovery from injury and 
propensity toward litigation. But it is certainly possible 
that litigation involvement increases both the experi- 
ence of pain and the report of such pain resulting from 
injury (Greene, 2008). 

In a review of the ethics of attorneys “coaching” their 
clients on how to “beat” psychological tests in civil liti- 
gation cases, Victor and Abeles (2004) argued that these 
techniques are well within the ethical boundaries of 
legal practice and that attorneys often view such coach- 
ing as an important part of advocating for their clients. 
Another study found that some attorneys believe it to be 
malpractice not to coach their clients on the malinger- 
ing scales of psychological assessments (e.g., the Min- 
nesota Multiphasic Personality Inventory-2 [MMPI-2], 
often used in civil litigation) (Youngjohn, 1995). These 
coaching strategies may be effective. One study revealed 
that the F scale on the MMPI-2 (one of the instrument's 
validity scales designed to detect possible malingering) 
was not as effective at identifying coached malingerers 
as at identifying noncoached malingerers (Storm & 
Graham, 2000). Of course, forensic evaluators who 
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suspect that coaching has occurred are likely to com- 
pensate by gathering additional information from 
sources other than self-report. 

Spurred by results like these and by estimates from 
experienced clinicians that malingering and self-serving 
presentations are not at all uncommon in forensic eval- 
uations (Rogers, 2008), some have recommended that 
clinicians consistently consider response style in forensic 
evaluations. This refers to whether evaluees are respond- 
ing as accurately as they can (“reliable”), exaggerating or 
fabricating symptoms (“malingering”), denying or min- 
imizing symptoms (“defensive”), or failing to engage in 
the evaluation and respond meaningfully to questions 
(“uncooperative”). When response style appears any- 
thing other than reliable, then evaluators should take 
extra steps to evaluate it (Heilbrun, 2001; Williams, 
Lees-Haley, & Djanogly, 1999). 


Workers’ Compensation 


When a worker is injured in the course of his or her 
job, the law provides for the worker to be compensated 
through a streamlined system that avoids the necessity 
of proving a tort. This system is known as workers’ com- 
pensation law. All 50 states and the federal government 
have some type of workers’ compensation system in 
place. Prior to workers’ compensation, a person who 
was injured at work had to prove that the employer was 
responsible for a tort in order to receive compensation. 
This was difficult because employers had several possi- 
ble defenses to the worker’s claim. They often blamed 
the employee’s negligence or the negligence of another 
worker for the injury. In other cases, employers said that 
a worker’s injuries were simply the unavoidable risks of 
particular jobs and that the worker was well aware of 
these risks at the time of employment. As a result, until 
early in the 20th century, many seriously injured work- 
ers and their families were denied any compensation for 
their work-related injuries. 

Workers’ compensation systems were developed 
around the beginning of the 20th century to provide 
an alternative to the tort system. In workers’ com- 
pensation systems, employers contribute to a large 
fund that insures workers who are injured at work, 
and employers also waive their right to blame the 
worker or some other individual for the injury. For 
their part, workers give up their right to pursue a tort 
case against their employers, and if they are com- 
pensated, the size of the award they receive is deter- 
mined by (1) the type and duration of the injury and 
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(2) their salary at the time of the injury. Workers can 
seek compensation for 


a physical and psychological injuries suffered at 
work 
the cost of whatever treatment is given 
lost wages 
the loss of future earning capacity 


Determining how much impairment in future earn- 
ing capacity a given mental disorder or psychological 
condition might produce is very difficult. Physicians can 
assess the degree of impairment from a ruptured disc or 
a paralyzed arm, but how can we measure the degree or 
permanence of a mental disability? To bring some uni- 
formity to these assessments, many states require evalua- 
tors to use the American Medical Association’s Guides to 
the Evaluation of Permanent Impairment (AMA, 2007). 
The Guide provides five categories of impairment, rang- 
ing from “no impairment” to “extreme impairment,” 
that clinicians can use to organize their descriptions of 
a claimant. In general, however, ratings of psychological 
impairments are hard to quantify reliably. 

Both employers and employees should benefit from 
a process in which workers’ claims can be resolved fairly 
quickly, which is a major goal of the workers’ compen- 
sation system. Formal trials are not held, and juries do 
not resolve these cases; they are heard and decided by a 
hearing officer or commissioner. (These decisions can 
be appealed.) In theory, workers’ compensation cases 
should be handled expeditiously, but they often drag 
on for years as both sides go through a process of hir- 
ing one or more experts to examine the worker and give 
opinions about the injuries and any disability suffered. 

How do mental health professionals become 
involved in workers’ compensation claims? Because 
psychological injuries or mental disorders arising from 
employment can be compensated, clinicians are often 
asked to evaluate workers and render opinions about 
the existence, cause, and implications of any mental dis- 
orders (Piechowski, 2011). 

Claims for mental disability usually arise in one 
of two ways, though there is a third (less likely) basis 
for a claim as well. First, a physical injury can lead 
to a mental disorder and psychological disability. A 
common pattern in these physical—mental cases is for 
a worker to sustain a serious physical injury (e.g., a 
broken back or severe burns) that leaves the worker 
suffering chronic pain. As the pain and the disabil- 
ity associated with it continue, the worker also expe- 
riences associated psychological problems, usually 
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depression and anxiety. These problems can worsen 
until they become full-fledged mental disorders, 
resulting in further impairments of the worker’s over- 
all functioning. 

The second work-related pathway to mental disabil- 
ity is for an individual either to suffer a traumatic inci- 
dent at work or to undergo a long period of continuing 
stress that leads to substantial psychological difficulties. 
A night clerk at a convenience store who is the victim 
of an armed robbery and subsequently develops post- 
traumatic stress disorder is an example of such mental- 
mental cases. Another example is the clerical worker 
who, following years of overwork and pressure from a 
boss, experiences an anxiety disorder. 

In a third kind of case, known as mental—physical, 
work-related stress leads to the onset of a physical con- 
dition such as high blood pressure. Many states have 
placed restrictions on these types of claims, and psy- 
chologists are seldom asked to evaluate them. 

The number of psychological claims in workers’ com- 
pensation litigation has increased dramatically in the 
last 25 years, and much of the increase can be attributed 
to a surge in mental—mental cases (Bonnie & Monahan, 
1996; Melton et al., 2007). At least three explanations 
have been proposed to account for this increase in psy- 
chological claims. First, because more women have 
entered the workforce, and because women are more 
often diagnosed with anxiety and depressive disorders 
than men, the rise in psychological claims might be due 
to the increased percentage of female workers. A second 
possibility is that a shift in the job market from manu- 
facturing and industrial jobs to service-oriented jobs has 
produced corresponding increases in job-related inter- 
personal stressors and decreases in physical injuries. A 
third possibility is that claims of psychological impair- 
ments are motivated primarily by financial incentives, 
generating a range of cases in which genuine impair- 
ments are mixed in with exaggerated or false claims of 
disability. 


Assessment in Workers’ 
Compensation Claims 


Some empirical studies have been conducted on the 
assessment of psychological damages in workers’ com- 
pensation cases. They usually focus on one of the fol- 
lowing questions: 


= How do workers’ compensation claimants score on 
standard psychological tests such as the MMPI-2 
and the MMPI-2-RF? 


Wavebreakmedia/iStock/Getty Images 


= Are certain injuries or stressors associated with a par- 
ticular pattern of psychological test scores? 

= Can psychological tests distinguish claimants who 
are suffering from a genuine disorder from those 
who are faking or exaggerating their problems? 

= What factors threaten the impartiality of forensic 
evaluations in workers’ compensation cases? 


In a study relevant to the first bullet point, investi- 
gators analyzed archival MMPI-2s produced by 192 
women and 14 men involved in litigation related to 
alleged workplace sexual harassment and discrimi- 
nation. Among the women, 28% produced a profile 
that was within normal limits. The remaining profiles 
fell into four distinctive clusters representing different 
approaches to the test items (Long, Rouse, Nelsen, & 
Butcher, 2004). For example, the first cluster combined 
a defensive unwillingness to acknowledge problems with 
evidence of depression and physical complaints. The 
second cluster involved responding that was neither 
exaggerated nor defensive, and also featured evidence of 
depression and physical problems. Both the third and 
fourth clusters were marked by exaggeration of problems 
and reports of generalized psychopathology, although 
the fourth cluster featured very extreme exaggeration. 

Regarding the association between injuries and test 
scores, the research does not suggest that particular 
injuries or claims are reliably linked with different pat- 
terns of test scores (Melton et al., 2007). One reason 
for the lack of distinguishing patterns might be that 
regardless of the injury or the stressor, most people 
manifest psychological distress through a mixture of 
physical complaints and negative emotions such as anx- 
iety, depression, and feelings of isolation. 


When injured at work, the worker's compensation law helps 
employees seek compensation from the employer. 
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We now turn to the question of whether psycholog- 
ical tests can distinguish between claimants with gen- 
uine disorders and those who are exaggerating. The 
MMPI-2 and MMPI-2-RF contain sets of items that 
are sometimes used to assess the test-taking attitudes of 
a respondent. These validity scales can be examined to 
determine whether respondents might have tried to fool 
the examiner by exaggerating or denying psychological 
problems. Other tests such as the Validity Indicator Pro- 
file (Frederick, 1997, 2000; Frederick & Crosby, 2000) 
and the Test of Memory Malingering (Tombaugh, 
1997) have been developed to detect malingering on 
cognitive and neuropsychological measures. 

The typical case of a person trying to exaggerate or 
fake mental disorder involves the individual answering 
many items in the “bad” direction, thereby attempting 
to look as disturbed as possible. However, the strategy 
might be more complicated in the case of a person who is 
faking or exaggerating a disorder in a workers’ compensa- 
tion case. These individuals usually want to appear hon- 
est, virtuous, and free of any psychological problems that 
might have existed prior to the injury, while at the same 
time endorsing many symptoms and complaints that 
would establish that they had been harmed by a work- 
related incident. In other words, their motivation 
involves a combination of faking good and faking bad. A 
special validity scale composed of MMPI-2 items that tap 
this simultaneous fake-good/fake-bad strategy has been 
developed and has had some success in distinguishing 
between genuine and faked psychological injury claims 
(Lees-Haley, 1991, 1992; Nelson, Sweet, & Demakis, 
2006), although others (Butcher, Arbisi, Atlis, & 
McNulty, 2008) have argued that the scale is more likely 
to represent general maladjustment than malingering. 

One study included a sample of MMPI-2s of worker's 
compensation and personal injury cases (N = 289) 
to consider the relationship of various indicators of 
exaggeration. The investigators concluded that malin- 
gering may take the form of inconsistent responding as 
well as symptom exaggeration, with patients evaluated 
at the request of plaintiff attorneys showing a seemingly 
greater degree of symptom exaggeration and incon- 
sistent responding than did those referred by defense 
counsel (Fox, Gerson, & Lees-Haley, 1995). 

The impartiality of psychological evaluations per- 
formed in workers’ compensation cases can be threatened 
by several factors (Tsushima, Foote, Merrill, 8&¢ Lehrke, 
1996). Chief among these problems is that attorneys 
often retain the same expert to conduct evaluations of 
different cases. An expert who is repeatedly hired by the 
same attorney, whether a plaintiff’s or defense attorney, 
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may risk opining what the attorney wants rather than 
rendering impartial opinions about each case. 

One study investigated this issue by examining 
whether psychological assessments of workers’ com- 
pensation claimants were related to the side that had 
retained the expert. Hasemann (1997) collected and 
compared 385 reports that had been prepared by var- 
ious mental health professionals. Of these reports, 194 
had been conducted by defense-hired experts, 182 were 
completed by plaintiff-hired experts, and 9 evaluations 
could not be classified. Did plaintiff and defense experts 
differ in their opinions in these cases? Several results 
indicate that they did and that they might have been 
unduly influenced by the adversarial system. 

Consider these three results: 


a Plaintiff experts gave impairment ratings to claim- 
ants that were nearly four times larger than the 
impairment ratings assigned by defense experts. 

= Defense experts concluded that MMPIs completed 
by claimants were invalid or malingered in 72% of 
their evaluations, whereas plaintiff experts reached 
this conclusion in 31% of their evaluations. 

= Ofthe 19 experts who had conducted three or more 
evaluations, 17 tended to do so almost exclusively 
for one side. Ten experts conducted a total of 107 
plaintiff evaluations and only 8 defense evaluations. 
Seven experts completed 147 assessments for the 
defense and only 36 for the plaintiffs. 


Comparing the numbers of evaluations conducted for 
plaintiffs with the number conducted for defendants can 
be misleading however, because these numbers depend 
on the number of referrals from each side. A better mea- 
sure of evaluator impartiality involves the proportion of 
“useful” opinions (i.e., opinions helpful to the referring 
attorney) relative to the overall number of referrals. For 
example, an evaluator who has conducted 90 evaluations 
for the defense and 10 for plaintiffs might appear less 
impartial than the evaluator who has done 50 for the 
defense and another 50 for plaintiffs. However, look- 
ing more closely at the “usefulness” proportion might 
reveal that the first evaluator has reached a conclusion 
favorable to the referring attorney in 50% of the defense 
cases and 45% of the plaintiff cases, whereas the second 
evaluator has favored the referring attorney in 98% and 
100% of defense and plaintiff cases, respectively. Which 
evaluator appears less impartial? 

Other influences can affect the apparent impar- 
tiality of forensic evaluations. Even if experts are rea- 
sonably impartial, attorneys may selectively introduce 
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expert opinions depending on whether those opinions 
support their side. In order to consider this possibility, 
investigators would need to acquire the results of eval- 
uations requested by attorneys but not subsequently 
presented as evidence. This is comparable to the “file 
drawer problem” encountered by investigators perform- 
ing meta-analysis: Because research reporting nonsignif- 
icant differences is often not accepted for publication, 
such results tend to languish, unpublished, in a file 
drawer, which limits the accuracy of the investigator’s 
ability to determine an overall “effect” of a research phe- 
nomenon based on all the evidence. (Circa 2017, per- 
haps this should be renamed the “hard drive problem.”) 
Even if forensic evaluators can be reasonably impartial, 
they still conduct such evaluations in the context of 
an adversarial system, and decisions about whether to 
introduce such reports as evidence are often made by 
attorneys who are advocates for their clients. 

It is these kinds of concerns that prompted the 
writing of a series of “best practice” books in forensic 
mental health assessment, published by Oxford Univer- 
sity Press. These books describe several different kinds of 
civil questions relevant to this chapter. One (Piechowski, 
2011) focuses on evaluation for workplace disability. 
The second such book (Goodman-Delahunty & 
Foote, 2011) addresses the topic of workplace discrim- 
ination and harassment. A third (Kane & Dvoskin, 
2011) describes the process of conducting evaluations 
for personal injury claims more broadly. These books 
discuss the steps that potential evaluators can take to 
promote thorough, accurate, and balanced evaluations 
on this topic. They do not, of course, ensure that future 
evaluations will be conducted as recommended. But 
they do identify best practices, as well as steps to avoid, 
so evaluators who wish to do this work in a way that is 
consistent with the strongest approaches developed in 
the field have clear guidance in this effort. 


Civil Competencies 


The concept of legal competence extends to many 
kinds of decisions that individuals are called on to make 
throughout their lives. When we discussed compe- 
tence to stand trial, we focused on the knowledge that 
criminal defendants must have and the decisions they 
are required to make. However, the question of mental 
competence is raised in several noncriminal contexts as 
well; we refer to these other situations with the general 
term civil competencies. 

The question of civil competence focuses on 
whether an individual has the capacity to understand 


information that is relevant to decision-making in a 
given situation and then make an informed choice 
about what to do in that situation. Here are some ques- 
tions that address issues of civil competence: 


a Isa person competent to manage his or her financial 
affairs? 

= Can an individual make competent decisions about 
his or her medical or psychiatric treatment? 

= Isa person competent to execute a will and decide 
how to distribute property to heirs or other 
beneficiaries? 

= Cana person make advance decisions about the 
kind of medical treatment he or she wants or does 
not want to receive if terminally ill or seriously 
injured? 


Scholars who have studied this issue usually 
point to four abilities that contribute to competent 
decision-making (Appelbaum & Grisso, 1995; Grisso, 
2003). A competent individual is expected to be able 
to (1) understand basic information that is relevant to 
making a decision; (2) apply that information to a spe- 
cific situation in order to anticipate the consequences of 
various choices; (3) use logical—or rational—thinking 
to evaluate the pros and cons of various strategies and 
decisions; and (4) communicate a personal decision or 
choice about the matter under consideration. 

The specific abilities associated with each of these 
general criteria depend on the decision that a person 
must make. Deciding whether to have risky surgery 
demands different information and thinking processes 
than deciding whether to leave property to children or 
to a charitable organization. 

Decisions about medical treatment that one might 
receive in the future, including the desire to have 
life-sustaining medical treatments discontinued, involve 
a special level of planning that has been encouraged by a 
1990 federal statute known as the Patient Self-Determi- 
nation Act. Planning about future medical treatments is 
formalized through what are known as advance medical 
directives, in which patients indicate what kinds of 
treatment they want should they later become incapaci- 
tated and incompetent to make treatment decisions. 

One of the most important of these advance direc- 
tives is the “living will,” in which a patient essentially 
asserts that he or she prefers to die rather than to be 
kept alive on a ventilator or feeding tubes. The ethical 
and practical issues involved in determining patients’ 
competence to issue advance medical directives are 
substantial, but the trend, revealed in Supreme Court 
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decisions such as Cruzan v. Director, Missouri Depart- 
ment of Health (1990), is to recognize that patients 
have great autonomy in accepting or rejecting a variety 
of treatments and health care provisions (Hanson & 
Doukas, 2009). 

Advance medical directives seem like a simple and 
direct way to communicate end-of-life decisions. Inves- 
tigators surveyed 405 outpatients of 30 primary care 
physicians and 102 members of the general public on 
the topic of advance directives, which were preferred by 
93% of the outpatients and 89% of the general pub- 
lic. When people were asked to imagine themselves 
incompetent and with a poor prognosis, they decided 
against life-sustaining treatment about 70% of the 
time. Health, age, and other demographic features did 
not predict these choices, however (Emanuel, Barry, 
Stoeckly, Ettelson, & Emanuel, 1991). 

But for living wills to be effective, individuals must 
be able to generate preferences that are stable over time 
and across changes in health. Unfortunately, individu- 
als’ predictions about what kind of care they might want 
in the future vary from one occasion to the next and are 
affected by the status of their present health. In studies 
that examined the stability of advance directives, partic- 
ipants were asked to record their preferences for various 
life-sustaining treatments (e.g., cardiopulmonary resus- 
citation [CPR]) in different medical scenarios, such as 
coma. After an interval ranging from one month to two 
years, these individuals recorded their preferences again. 
The average stability of preferences across all judgments 
was 71%, suggesting that over time periods as short 
as two years, there were substantial changes in stated 
treatment preferences (Ditto et al., 2003). Of course, 
a person could change his or her preferences for good 
reason—perhaps as a result of some relevant intervening 
life experience such as a health crisis or a relative’s need 
for life-sustaining treatment. However most people are 
unaware that their preferences change; they mistakenly 
believe that the preferences they express at the second 
interview are identical to those they provided at the first 
interview (Gready et al., 2000). 

Preferences are also dependent on the context in 
which they are made. For example, when patients 
recently discharged from hospitals are asked about their 
desire for life-sustaining treatment, they show a charac- 
teristic “hospital dip”; they report less desire for inter- 
ventions than they did prior to hospitalization—and 
less than they do several months after their discharge 
(Ditto, Jacobson, Smucker, Danks, & Fagerlin, 2006). 
Apparently people do not have stable preferences for 
future medical care. 
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Assessing Competence to Make 
Treatment Decisions 


The question of competence to consent to treatment 
usually arises when a patient refuses treatment that seems 
to be medically and psychologically justified. Under these 
circumstances, the first step might be to break down the 
explanation of the treatment decisions facing the patient 
into smaller bits of information. (Research results have 
shown that patients can better understand treatment 
information when it is presented to them one element at 
a time.) Using this kind of presentation might facilitate 
a patient’s appreciation of whether a recommended treat- 
ment would be in his or her best interest. If there were 
still an impasse between the patient and treating profes- 
sionals after such a presentation, it would be important 
to administer a clinical assessment instrument to deter- 
mine whether a given patient lacks the necessary ability 
to reach a competent decision. Such an instrument—the 
MacArthur Competence Assessment Tool for Treatment 
Decisions (MacCAT-T)—is now commercially available 
(Grisso & Appelbaum, 1998a, 1998b). 

The research for the MacCAT-T, conducted as part 
of a larger MacArthur Research Network on Mental 
Health and Law study on competencies, coercion, and 
risk assessment, focused on the capacities of individuals 
with severe mental disorders to make decisions and give 
informed consent about their own psychiatric treat- 
ment. Can persons with serious mental disorders make 
competent treatment decisions for themselves? Do their 
decision-making abilities differ from those of persons 
who do not suffer mental disorders? 

Researchers in the MacArthur Treatment Compe- 
tence Study developed a series of structured interview 
measures to assess the four basic abilities—understanding 
information, applying information, thinking rationally, 
and expressing a choice—involved in legal competence 
(Grisso, Appelbaum, Mulvey, & Fletcher, 1995). For 
example, here is an item that taps a person’s ability to 
apply information to the question of whether he or she 
has a condition that could be effectively treated: 


“Most people who have symptoms of a mental or emo- 
tional disorder like your doctor believes you have can 
be helped by treatment. The most common treatment is 
medication. Other treatments sometimes used for such 
disorders are having someone to talk to about problems, 
and participating in group therapy with other people 
with similar symptoms.” “... [D]o you believe that 
you have the kind of condition for which some types 
of treatment might be helpful?” “All right, you believe 
that ... (paraphrase of the patient’ expressed opinion). 
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Can you explain that to me? What makes you believe 
that ... (again paraphrase as above)?” For a patient 
who believes that treatment will not work because he 
or she is “just too sick,” the interviewer would ask: 
“Imagine that a doctor tells you that there is a treatment 
that has been shown in research to help 90% of people 
with problems just as serious as yours. Do you think this 
treatment might be of more benefit to you than getting 
no treatment at all?” (Grisso et al., 1995, p. 133) 


Standardized interviews, using items of this type, 
were conducted with three groups of patients—those 
with schizophrenia, those with major depression, and 
those with heart disease—and with groups of people 
from the community who were zot ill but were demo- 
graphically matched to the patient groups (Grisso & 
Appelbaum, 1995). Only a minority of the persons 
in all the groups showed significant impairments in 
competent decision-making about various treatment 
options. However, the patients with schizophrenia 
and major depression tended to have a poorer under- 
standing of treatment information and used less ade- 
quate reasoning in thinking about the consequences of 
treatment than did the heart patients or the members 
of the community sample. These impairments were 
more pronounced and consistent across different com- 
petence abilities for patients with schizophrenia than 
for patients with depression, and the more serious the 
symptoms of mental disorder (especially those involv- 
ing disturbed thinking), the poorer the understanding. 

These results obviously have implications for social 
policies involving persons with mental disorders. 
First, contrary to popular impressions, the majority of 
patients suffering from severe disorders such as schizo- 
phrenia and major depression appear to be capable of 
competent decision-making about their treatment. 
On the other hand, a significant number of patients— 
particularly those with schizophrenia—show impair- 
ments in their decision-making abilities. 


Assessing Competence to Execute a Will 


Clinicians may also be asked to evaluate whether a per- 
son (called a “testator”) was competent to execute a will; 
such competence is a requirement for the provisions of 
the will to be valid. Typically, challenges to this capacity 
are raised when there is reason to think that the testator 
lacked the necessary mental capacity to execute a valid 
will (Frolik, 1999; Melton et al., 2007). 

In one example, Ronald Eisaman challenged his 
aunt’s will in a Pennsylvania probate court, arguing that 
his aunt, Harriet Schott, lacked testamentary capacity. 


Schott executed a will in 1993, leaving the bulk of 
her estate to Eisaman. But she executed a second will 
in 1997, reducing his share to 50% and passing the 
remaining 50% to the corporation that owned the 
assisted-living facility where she resided prior to her 
death. The expert witnesses who testified about Schott’s 
mental capacity were equivocal. Thus, the judge deter- 
mined that Eisaman had not established that his aunt 
lacked testamentary capacity to change her will. The 
1997 version was accepted, therefore. 

According to one study, situations that may raise 
concern about capacity to execute a will include the fol- 
lowing: There is a radical change from a previous will 
(seen in 72% of cases); undue influence is alleged (56% 
of cases); the testator has no biological children (52% 
of cases); the testator executed the will less than a year 
prior to death (48% of cases); and the testator suffered 
from comorbid conditions such as dementia (40% of 
cases), alcohol abuse (28% of cases), or other neurolog- 
ical/psychiatric conditions (28% of cases) (Shulman, 
Cohen, & Hull, 2004). 

The legal standard for testators’ competence to exe- 
cute a will is derived from Banks v. Goodfellow (1870), 
in which the court held as follows: 


1. Testators must know at the time of making their 
wills that they are making their wills. 

2. They must know the nature and extent of their 
property. 

3. They must know the “natural objects of [their] 
bounty.” 

4. They must know the manner in which the wills 
they are making distribute their property. 


This type of competence has a lower threshold than 
other competencies because it requires only that per- 
sons making a will have a general understanding of the 
nature and extent of their property and of the effect of 
their will on members of their family or others who 
may naturally claim to benefit from the property cited 
in the will (Melton et al., 2007). A person cannot be 
deemed incompetent to execute a will simply on the 
basis of the presence of a mental illness, unless there is 
clear evidence that the mental illness specifically inter- 
fered with the individual’s ability to meet the standard 
set at the time the will was written. 

Assessment of this competence focuses on the indi- 
vidual’s functional abilities at the time his or her will 
was written. Melton and colleagues (2007) outline some 
strategies used by mental health professionals in assess- 
ing competence to execute a will. First, they recommend 
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structuring the evaluation to conform to the associated 
legal elements. They suggest using the sources available 
(e.g., the testator, family, friends, records) to first deter- 
mine the purpose of the will and why it was written at 
that time. Second, they recommend gathering informa- 
tion about the testator’s property holdings, which may 
include asking questions about occupation and salary, 
tangible property, and intangibles (e.g., bank accounts, 
investments). Third, the clinician should determine 
the testator’s “values and preferences” (p. 361) to better 
understand the family dynamics (e.g., with whom does 
the testator have a good relationship, with whom does 
he or she does not get along). This information can shed 
light on the testator’s rationale for bequeathing his or her 
belongings to specific individuals. Finally, Melton and 
colleagues recommend that clinicians assess the general 
consequences of the dispositions outlined in the will. 

One of the obvious difficulties in these types of eval- 
uations is that the testator, the subject of the evaluation, 
is often deceased at the time the question of compe- 
tence to execute the will arises. Thus, the sources of 
information will be different. If the testator is alive, he 
or she will be a primary informational source—but if 
he or she is deceased, the evaluator must gather infor- 
mation from family, friends, acquaintances, medical 
records, and other available sources without the testa- 
tor’s specific input. 


Psychological Autopsies 


Like most clinical assessments, the typical forensic 
assessment involves a clinician interviewing, observ- 
ing, and testing a client to arrive at an understanding 
of the case. However, in a few unusual circumstances, 
clinicians may be called on to give an opinion about 
a deceased person’s state of mind as it existed at a spe- 
cific time before death. Obviously, in these cases, the 
clinician must conduct an evaluation without any par- 
ticipation by the individual whose prior condition is in 
question. These evaluations are termed psychological 
autopsies (Ogloff & Otto, 1993). 

Psychological autopsies originated in the 1950s 
when a group of social scientists in the Los Angeles 
area began assisting the coroner’s office in determin- 
ing whether suicide, murder, or accident was the most 
likely mode of death in some equivocal cases. Their use 
has spread over the years, and now they are encoun- 
tered most often in cases such as determining the cause 
of death in situations where an insurance company 
could deny death benefits if the policy holder commit- 


ted suicide; assessing claims in workers’ compensation 
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cases that stressful working conditions or work trauma 
contributed to a worker's death or suicide; evaluating 
a deceased individual’s mental capacity to execute or 
modify a will; and assessing the validity of an argument 
occasionally made by criminal defendants that a victim's 
mode of death was suicide rather than homicide. 

Although there is no standard format for psycholog- 
ical autopsies, most of them rely on information from 
two sources: interviews with third parties who knew the 
decedent and prior records. General guidelines for what 
should be included in psychological autopsies have been 
published (La Fon, 2008). Some investigators concen- 
trate on more recent data, generated close in time to the 
person's death. What was the person’s mood? How was 
the person doing at work? Were there any pronounced 
changes in the person’s behavior? Others—especially 
those who take a developmental perspective on behav- 
ior—look for clues early in the person’s life. As a child, 
how did the person interact with his or her parents and 
siblings? What was the individual’s approach to school? 
Peers? Hobbies and other activities? 


As with any assessment technique, the first question 
to be considered is the reliability of the psychological 
autopsy. There are several reasons to suspect that the 
reliability of psychological autopsies is low. For starters, 
the person in question is not available to be interviewed 
or tested. Obviously, the decedent’s “true” state of mind 
is unknown; if it were known, the autopsy would be 
unnecessary. Also, the persons who are interviewed 
might not remember the past accurately, or they might 
have reasons to distort their answers. 

A review of research on psychological autopsy stud- 
ies (Foster, 2011) revealed specific life events (particu- 
larly interpersonal conflict) as risk factors for suicide, 
with some evidence that the greater the conflict, the 
higher the risk. However, limitations of psychologi- 
cal autopsy studies suggest the need for complemen- 
tary research into life events prior to serious suicide 
attempts. One study addressed the question of reli- 
ability of psychological autopsy indirectly, using infor- 
mation from the investigation of the U.S.S. lowa 
explosion (see Box 11.3). 


The Case of the U.S.S. Jowa: Gauging Reliability of the [20x 143 | 


Psychological Autopsy 


On April 19, 1989, 47 U.S. Navy sailors were killed when 
an explosion ripped through turret 2 of the U.S.S. Jowa. 
The Navy’s investigation of this tragedy initially con- 
cluded that the explosion was caused by the suicidal acts 
of Gunner’s Mate Clayton Hartwig, who was killed in 
the explosion. The major foundation for this conclusion 
was a psychological autopsy conducted by FBI agents 
working at the National Center for the Analysis of Vio- 
lent Crime. The Navy’s conclusions were later evaluated 
by a congressional committee, which commissioned its 
own panel of 14 psychological and psychiatric experts to 
review the FBI’s analysis. Partly on the basis of this panel’s 
input, the congressional committee rejected the FBI anal- 
ysis as invalid. Ultimately, the U.S. Navy also concluded 
that the cause of the explosion could not be determined. 
Forensic psychologist Randy Otto and his colleagues 
asked 24 psychologists and psychiatrists to rate the reports 
of the 14 experts who reviewed the FBI analysis of the 
U.S.S. Iowa explosion (Otto, Poythress, Starr, & Darkes, 
1993). Three raters judged each of the 14 reports, and 
although they failed to show precise agreement in how 
they thought the reports should be interpreted, they did 
achieve a moderate amount of broad agreement in their 
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ratings. Note, however, that this agreement pertains only 
to how the raters interpreted the 14 panelists’ reports, not 
to the contents or opinions in the reports themselves. 


CRITICAL THOUGHT QUESTION 


What are the major challenges in conducting a 
psychological autopsy—and what kind of forensic 
mental health assessments in particular include 
such challenges? 


How has testimony about psychological autopsies 
fared in court? In cases involving workers’ compensa- 
tion claims and questions of whether insurance benefits 
should be paid, the courts have usually admitted psy- 
chological autopsy testimony; in criminal cases or in 
cases involving the question of whether a person had 
the mental capacity to execute a will, the courts have 
been more reluctant to permit the testimony (Ogloff & 
Otto, 1993). Judges are more hesitant to allow expert 
testimony in criminal cases than in civil ones, perhaps 
because the risks of prejudicial testimony are greater 
when one’s liberties can be taken away. One reason 
for the courts hesitancy in permitting psychological 
autopsy testimony in cases involving the validity of 
wills might be that, in such cases, the state of mind of 
the deceased is the critical question for the jury. Allow- 
ing expert testimony on this matter might therefore be 
viewed as invading the province of the jury, a percep- 
tion that judges usually want to avoid. 


Child Custody and Parental 
Fitness 


The “Best Interests of the Child” 
in Custody Disputes 


One of the growing areas of forensic psychology involves 
the evaluation of families for the purpose of recom- 
mending the particular custodial arrangement that is in 
the best interests of a child whose parents are divorcing 
or separating. The increase in these cases is attributable 
to two facts. First, about 40-50% of marriages in the 
United States now end in divorce. As of 2015, 26% 
of households with children in the United States were 
single-parent families. There are also a variety of other 
family arrangements, including children living with two 
married parents (62%, an all-time low), children living 
with remarried parents (15%), and those living with 
parents who are cohabiting (7%) (Pew Research Cen- 
ter, 2015). Therefore, the issue of custody is a practi- 
cal concern for millions of families. Second, from the 
end of the 19th century to about the middle of the 20th 
century, the prevailing assumption was that awarding 
custody of young children (sometimes called children 
of “tender years”) to their mothers was usually in their 
best interests. This preference for maternal custody has 
diminished at the beginning of the 21st century; now 
many courts want to know about the parenting abilities 
of each parent before making a decision about custody 
(Fuhrman & Zibbell, 2012). 
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Currently, the prevailing standard for custody deci- 
sions is the future best interests of the child. Although 
the child’s “best interests” must be assessed on a case-by- 
case basis, the Uniform Marriage and Divorce Act indi- 
cates that courts should consider the following criteria: 
(1) the wishes of the child; (2) the wishes of the child’s 
parents; (3) the relationships between the child and the 
parents, siblings, and significant others who interact 
with the child; (4) the child’s adjustment at home and 
school and in the community; and (5) the physical and 
mental health of the parties involved. 

Child custody evaluations usually arise in situations 
in which divorcing parents disagree about which of 
them can better meet the needs of their children and 
should therefore have custody. Most states permit two 
kinds of custodial arrangements—sole and joint cus- 
tody, each with two aspects (physical and legal). Physical 
custody refers to the living arrangement, whereas legal 
custody concerns the responsibility for decision-mak- 
ing. In sole custody, the child will live only with one 
parent (although the other parent may be granted visi- 
tation rights), and/or all legal decision-making author- 
ity for that child will rest with one parent. In joint 
custody, both parents can retain parental rights con- 
cerning decisions about the child’s general welfare, 
education, health care, and other matters (this is called 
joint legal custody), and the child can alternate living in 
the home of the mother and in the home of the father 
according to the schedule provided in the custody deci- 
sion (this is called joint physical custody). Joint custody 
does not necessarily mean that the child spends equal 
time with each parent, however. Usually, one parent is 
designated the residential parent, and the child spends 
more time living at the home of that parent. In general, 
families that are functioning better at the time that cus- 
tody is awarded are more likely to ask for joint custody 
than families that are experiencing ongoing difficulties 
(Gunnoe & Braver, 2001). 

The three main differences between sole custody and 
joint custody are as follows: 


1. Joint custody distributes the frequency of interac- 
tion more evenly between the children and each 
parent. 

2. Joint custody requires more interactions between 
the divorced parents and generates more demands 
for cooperation concerning the children. 

3. Joint custody results in more alterations in care- 
giving arrangements, along with more separa- 
tions and reunions between children and parents 
(Clingempeel & Reppucci, 1982). 
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Psychologists have examined the effects of sole 
custody and joint custody on children and parents. 
Although the findings are not clear-cut, there appear 
to be several advantages to joint custody arrangements. 
In a meta-analysis of 21 studies, Bauserman (1997) 
concluded that children in joint custody fared better 
than children in sole custody on a number of mea- 
sures related to adjustment and interpersonal relations. 
Fathers benefited from joint custody because they had 
more frequent contact with their children. Joint cus- 
tody was advantageous for mothers because it afforded 
them greater opportunity for courtship; as a result, 
these mothers re-partnered more rapidly than mothers 
with sole responsibility for their children, a situation 
that may be economically beneficial for the children 
(Gunnoe & Braver, 2001). 

Some research has also addressed the impact of hav- 
ing one or both parents who are gay or lesbian on the 
subsequent adjustment of children in custody following 
a divorce or other ending of the parental relationship. 
A review of the legal and empirical literature in this area 
(Haney-Caron & Heilbrun, 2014) summarized empir- 
ical findings on parenting ability, impact on children’s 
sexual orientations, social stigma confronting children, 
and children’s general adjustment. Research to date pro- 
vides no evidence that lesbian and gay parents differ from 
heterosexual parents in these domains. The authors rec- 
ommended that research-informed policy should reflect 
equitable decisions under the law regarding gay and 
lesbian parents in the area of child custody—particularly 
since some judges have expressed concerns about adverse 
impact on children as a basis for awarding custodial pref 
erence to the parent who is not gay or lesbian. 

Other evidence on the effects of divorce on chil- 
dren comes from different kinds of research, including 
long-term longitudinal studies (Hetherington & Kelly, 
2002; Wallerstein & Kelly, 1980), large-sample repeated 
surveys (Furstenberg, Peterson, & Nord, 1983; Zill, 
Morrison, & Coiro, 1993), smaller studies, retrospective 
perceptions of parents’ separation or divorce (Braver, 
Ellman, & Fabricius, 2003; Marquardt, 2006), and 
meta-analyses (Amato, 2001; Amato & Keith, 1991; 
Bauserman, 2002). Researchers have also looked at the 
children of never-married parents (Insabella, Williams, 
& Pruett, 2003). Based on this evidence, it appears 
that the most significant effects of divorce on chil- 
dren occur in the first year or two. Temporary behav- 
ioral changes are frequent (Hetherington, Cox, & Cox, 
1982; Wallerstein & Blakeslee, 2003), including prob- 
lems in emotional regulation, disturbed sleep patterns, 
behavioral or academic problems, grief reactions, and 
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loyalty conflicts (Wallerstein, Corbin, & Lewis, 1988). 
Most parents and children return to behavior that is 
more typical for them after this one- to two-year period 
(Laumann-Billings & Emery, 2000; Marquardt, 2006). 

Both the well-being of the primary parent and the 
level of parental conflict are major factors influenc- 
ing outcomes (Hetherington & Kelly, 2002). Chil- 
dren from families in which the parents had a great 
deal of conflict seem to do better following divorce 
than do children from low-conflict families (Amato, 
2001; Amato, Loomis, & Booth, 1995). Importantly, 
around 75% of children whose parents divorce will 
not experience significant developmental challenges 
or long-term negative effects of the divorce (Kelly & 
Emery, 2003). 

Recent research (Nielsen, 2017) has updated our 
knowledge about the impact of parental conflict on 
child custody outcomes. It now appears that parents 
with joint physical custody do not differ in their coop- 
erativeness or conflict from parents with sole physical 
custody. Indeed, the quality of the relationship between 
parents and children are more strongly associated with 
outcomes than are conflict and poor parenting, except 
when the conflict is extreme. Accordingly, we should be 
particularly attentive to helping parents strengthen their 
relationships with their children as part of divorce and 
custody actions. 

What makes it more or less likely that divorce will 
adversely affect the children involved? Risk and protec- 
tive influences have been summarized (Fuhrmann & 


Zibbell, 2012) as follows. 
Risk factors: 


= stress of the initial separation (Kelly & Emery, 2003) 

diminished parenting (Hetherington et al., 1982) 

= loss of significant relationships (including extended 
family, e.g., grandparents), and friends (Amato & 
Booth, 2001) 

= multiple moves (including change of schools and 
loss of friends) (Braver, Ellman, & Fabricius, 2003; 
Hetherington & Kelly, 2002) 

= financial problems (the stress of which can affect 
parenting style or quality) (Duncan & Hoffman, 
1985) 

= either parent becoming involved with a new partner 


(Hetherington & Kelly, 2002; Kelly & Emery, 2003) 


Protective factors: 


= The custodial parent is competent and well adjusted 
(Hetherington & Kelly, 2002; Wallerstein & Kelly, 
1980). 


= The noncustodial parent has regular and consistent 
contact and (particularly important) takes an active 
interest in the activities and school performance of the 
child (Amato & Gilbreth, 1999; Nord, Brimhall, & 
West, 1997). 

= A good relationship between parent and child 
(Nielsen, 2017). 

= The custodial parent has extended family support 
(Hetherington & Kelly, 2002). 


Assessment in Custody Disputes 


Many mental health professionals regard child custody 
cases to be the most ethically and clinically difficult 
forensic evaluations they perform. First, the emotional 
stakes are extremely high, and both parents are often 
willing to spare no expense or tactic in the battle over 
which of them will win custody. The children involved 
are usually forced to live—for months, if not years— 
in an emotional limbo in which they do not know in 
whose home they will be residing, where they will be 
going to school, or how often they will see each parent. 

Second, a thorough custody evaluation requires that 
the clinician evaluate the children, both parents, and oth- 
ers who have interacted with the child, such as relatives, 
teachers, and family health care providers. Often, not all 
the parties agree to be evaluated or do so only under coer- 
cion, resulting in a lengthy and sometimes tense process. 
Such tension can be increased if the evaluation is requested 
by the attorney for one of the two divorcing spouses, 
which may lead the other spouse to perceive the evaluator 
as unfairly biased in favor of the spouse who retained this 
evaluator. An alternative arrangement—having the court 
order the evaluation and designate a neutral expert, with 
both parties agreeing to this appointment—can help to 
reduce this perception of bias. 

Third, to render a valuable expert opinion, a clini- 
cian must be quite knowledgeable—about the children 
and parents under evaluation, but also about child 
development, bonding and attachment, family systems, 
the effects of divorce on children, adult and childhood 
mental disorders, and several different kinds of test- 
ing. Evaluators should also be knowledgeable about 
scientific evidence regarding the impact of any specific 
aspects of a particular evaluation, such as parents’ sexual 
orientation (see Haney-Caron & Heilbrun, 2014). 

Finally, child custody evaluations are often highly 
adversarial, with each parent trying to expose all the 
faults of the other and each side vigorously challenging 
any procedures or opinion by an expert with which it 
disagrees. Clinicians who conduct custody evaluations 
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must be prepared for challenges to their evaluation 
methods, scholarly competence, and professional ethics. 
Even evaluators who operate under court appointment 
may have their findings challenged in some cases. 

There are three major approaches to appointing eval- 
uators: (1) a judge can appoint one clinician to conduct 
a custody evaluation that is available to all the parties, 
(2) each side can retain its own expert to conduct inde- 
pendent evaluations, or (3) the litigants can agree to 
share the expenses of hiring an expert to conduct one 
evaluation (Fuhrmann & Zibbell, 2012). Historically, 
most evaluators have preferred either the first or the 
third option because of the pressures that result when 
separate experts are hired by each side (Keilin & Bloom, 
1986). Attorneys tend to agree with this preference, 
believing that the second option leads to greater bias 
(LaFortune & Carpenter, 1998). 

Specific guidelines for conducting custody evalua- 
tions have been developed by the American Psycholog- 
ical Association (2009), the Association of Family and 
Conciliation Courts (AFCC, 2006a, 2016), and the 
American Academy of Child and Adolescent Psychia- 
try (AACAP, 1997; Kraus, Thomas, & the CQ], 2011). 
Although the methods used in custody evaluations vary 
depending on the specific issues in each case, most eval- 
uations include the following components: (1) clinical, 
social history, and mental status interviews of the parents 
and the children; (2) standardized testing of the parents 
and the children; (3) observation of interactions between 
each parent and the children, especially when the chil- 
dren are minors; (4) assessments or interviews with other 
people who have had opportunities to observe the family 
(adult children of the parents, grandparents, neighbors, 
the family physician, schoolteachers, and other observ- 
ers); and (5) documents or records that might be rele- 
vant to the case (medical records of children and parents, 
report cards, and arrest records). 

In any forensic psychological evaluation, it is useful 
to include a specialized tool that has been developed to 
measure capacities associated with the legal decision. In 
child custody evaluations, these include parenting skills 
and capacities (for the parents) and needs (for the chil- 
dren). Although specialized approaches are available for 
child custody evaluations, these tests are of questionable 
validity (see Melton et al., 2007; Otto & Edens, 2003), 
so it remains for the field to develop a specialized mea- 
sure that is consistent with the principles of scientific 
test development. 

Custody evaluations are time-consuming. Ina national 
survey of mental health professionals who conducted child 
custody evaluations, Ackerman and Ackerman (1997) 
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found that experts spent an average of about 30 hours 
on each evaluation, which, another study found, may 
even have increased (Brey, 2009). Much of this time 
was devoted to interviewing and observing the parties in 
various combinations. In fact, more than two-thirds of 
the respondents indicated that they conducted individ- 
ual interviews with each parent and each child, observed 
each parent interacting (separately) with each child, and 
conducted formal psychological testing of the parents 
and the children. 

Experts also reported how often they recommended 
different kinds of custodial arrangements (Keilin & 
Bloom, 1986). Joint legal custody (parents share the 
decision-making, but one parent maintains primary 
physical custody) was the most common recommenda- 
tion (42.8%), and sole custody without visitation was the 
least often recommended alternative (4.6%). Sole cus- 
tody with visitation (30.4%) and joint physical custody 
(21.7%) were among the other preferred recommenda- 
tions. These findings were replicated and expanded in a 
subsequent study (Ackerman & Ackerman, 1997). 

There have been a number of problems associated 
with child custody evaluations in terms of scientific sup- 
port and relevance of measures. These have been sum- 
marized as follows: (a) inadequate scientific support for 
tests specifically developed to assess questions relevant 


to custody; (b) certain constructs (“parent alienation 
syndrome,” for example) also having very poor scientific 
support; (c) limited relevance of most psychological 
tests to the main questions that are part of child custody 
litigation; and (d) little scientific data on other import- 
ant questions, such as the impact of children’s wishes or 
how very young children are affected by overnight visits 
(Emery, Otto, & O’Donohue, 2005). Clearly this is an 
area that is badly in need of further scientific study. 

In recent years, divorced couples have sometimes 
returned to court to ask judges to resolve both ongo- 
ing and novel disputes. For example, Pamela Peck, a 
divorced mother, went to family court in Dallas to seek 
an injunction that would ban her ex-husband’s girl- 
friend from spending the night at his house when his 
son was there. A Texas judge ruled in her favor, enjoin- 
ing both parties from having overnight guests of the 
opposite sex when “in possession of” their nine-year- 
old son. One of the thorniest custody issues is whether 
a custodial parent can relocate. An example of a “move- 
away case” is described in Box 11.4. 

Because divorce is a potent stressor for children and 
because protracted custody battles tend to leave a trail 
of emotionally battered family members in their wake, 
increasing attention is being given to helping parents 
and children cope with these transitions or to finding 


The Case of Ciesluk v. Ciesluk: Can a Custodial nce 


Parent Move Away? 


When Michelle and Christopher Ciesluk were 
divorced in 2002, they arranged to share joint legal 
custody of their son, Connor, who lived primarily with 
his mother. But when Michelle Ciesluk lost her job 
with Sprint in early 2003, and the company offered to 
rehire her, provided that she was willing to move from 
Colorado to Arizona, Christopher Ciesluk objected. 
He opposed the move, fearing he would lose any rela- 
tionship with his son and would miss his son’s school 
and athletic activities. Unfortunately for Ms. Ciesluk, 
neither the Colorado legislature nor the courts made it 
easy for her. In 2001, the legislature abolished a legal 
presumption that a custodial parent has the right to 
move away, and an appellate court ruled that a parent 
who wishes to move must demonstrate a direct benefi- 
cial effect on the child. (The more commonly used test 
requires the parent to show that the move would have 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


an indirect effect on the child, typically by enhancing 
the custodial parent’s job opportunities.) Michelle 
Ciesluk was not able to meet that test, so she remained 
in Colorado with her son, working for $10 an hour as 
an administrative assistant and feeling that her “whole 
life is on hold” (Eaton, 2004). In 2005, the Colorado 
Supreme Court reversed the decision by the appellate 
court and sent the case back to the trial court (Cies/uk 


v. Ciesluk, 2005). 


CRITICAL THOUGHT QUESTION 
In the Ciesluk case, which of the risk factors for 


adverse childhood adjustment are increased by 

each of the alternatives (mother moving versus 
mother staying)? Which of the protective factors are 
increased by each alternative? 


alternatives to custody fights (Grych & Fincham, 1992; 
Kelly, 1996; Silver & Silver, 2009). Many judges require 
divorcing couples to attempt to settle issues of custody, 
visitation, and support through mediation, a form of 
alternative dispute resolution that minimizes the adver- 
sarial quality of the typical custody dispute. If media- 
tion fails, the couple can return to court and have the 
judge decide the issues. The benefits of custody media- 
tion are that resolutions are reached more quickly, and 
with better compliance among the participants, than 
with adversarial procedures. 

The Association of Family and Conciliation Courts 
(2000a) has developed model standards for the prac- 
tice of family and divorce mediation, indicating that a 
mediator shall (among other things): 


u Recognize that mediation is based on the principle 
of self-determination by the participants. 

= Conduct the mediation process in an impartial 
manner; disclose all actual and potential grounds 
of bias and conflicts of interest reasonably known 
to the mediator; structure the mediation process so 
that participants make decisions based on sufficient 
information and knowledge. 

= Assist participants in determining how to promote 
the best interests of children. 

= Recognize a family situation involving child abuse 
or neglect or domestic violence and take appropriate 
steps to shape the mediation process accordingly. 

= Suspend or terminate the mediation process when 
the mediator reasonably believes that a participant is 
unable to effectively participate or for other compel- 
ling reasons. 


Research generally supports the favorable adjust- 
ment of those who go through mediation. Two reviews 
of a decade of research (Hahn & Kleist, 2000; Kelly, 
1996) indicate that families that go through mediation 
to determine custody have better adjustment than those 
going through the more traditional child custody litiga- 
tion process. A more recent meta-analysis (Shaw, 2010) 
showed that mediation is a beneficial alternative to lit- 
igation for couples who are divorcing. Outcomes con- 
sidered in this meta-analysis include satisfaction with 
process and outcome, emotional satisfaction, spousal 
relationship, and understanding children’s needs. 


Assessing Fitness to Be a Parent 


Evaluations of parental fitness involve different ques- 
tions than those involved in the typical custody dispute 
(Condie, 2003). In every state in the United States, the 
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agency responsible for the protection of children will 
intervene if it receives a credible report that a child is 
being abused or neglected. After an investigation, the 
agency might file a petition asking a court to remove the 
child from the home and arrange placement with a rel- 
ative or in foster care. In such cases, the issue before the 
court is whether the child should be left with the parents 
or removed from the home because of parental unfitness. 

The question for the evaluator is what arrangement 
protects the child’s well-being, while properly respecting 
the rights of the parents. Although parental rights are 
important, the state must protect children from parents 
who cannot or will not provide adequate food, shelter, 
and supervision. The state must also protect children 
from parents who abuse them, physically or psycholog- 
ically. A clinician might recommend that the child be 
placed temporarily in foster care and that the parents 
receive training in parenting skills as a condition of 
having the child returned to them. In extreme cases— 
those in which parents abandon a child or are clearly 
incapable of caring for a child—the state might seek to 
terminate parental rights. This is done most often when 
relatives or others wish to adopt the child (Heilbrun, 
DeMatteo, Brooks-Holliday, & LaDuke, 2014). 

In an interesting twist on the usual circumstances of 
termination cases, 12-year-old Gregory Kingsley asked 
a Florida judge in 1992 to terminate his parents’ right 
to function as parents on his behalf. Gregory had been 
removed from his home and placed in foster care, but 
when the state attempted to return him to his birth par- 
ents, Gregory objected and tried to sever his parents’ ties 
to him. Courts had never before confronted the ques- 
tion of whether a 12-year-old can bring a termination 
petition, but both the trial judge and an appellate court 
ruled in Gregory's favor (Haugaard & Avery, 2002). 


Civil Commitment and Risk 
Assessment 


All 50 states and the District of Columbia have civil 
commitment laws that authorize the custody and 
restraint of persons who, as a result of mental illness, are 
a danger to themselves or others or who are so gravely 
disabled that they cannot care for themselves. This 
restraint is usually accomplished by compulsory com- 
mitment to a mental hospital. The courts also provide 
safeguards and rules for how these involuntary commit- 
ments are to be accomplished. 

Many of these procedures were instituted in the 
1970s, in response to a concern that in the 1950s and 
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1960s it was too easy to commit people to state psy- 
chiatric facilities. At that time, people who were men- 
tally ill could be involuntarily committed whenever the 
state believed they needed treatment. Beginning around 
1970, commitment proceedings began to be reformed, 
resulting in more legal rights for the mentally ill to resist 
compulsory commitment. A key case in this reform 
movement was O’ Connor v. Donaldson (1975), in which 
the Supreme Court held that mental illness and a need 
for treatment were insufficient justifications for invol- 
untarily committing mentally ill persons who were not 
dangerous. 

Similar limits on involuntary hospitalizations were 
upheld by the Supreme Court in the 1990s (e.g., Foucha 
v. Louisiana, 1992). The standard for commitment 
changed from mental illness combined with a need for 
treatment, to mental illness that is associated with dan- 
gerousness or a grave lack of ability to care for oneself. 
This narrowing of the commitment standard, along 
with other societal influences during the last 40 years 
(e.g., the community mental health movement, deinsti- 
tutionalization), has resulted in fewer public hospital beds 
for mental health treatment, and shorter hospital stays. 

Although the legislative changes of the 1970s were 
intended to protect the rights of the mentally ill, an 
exclusive concern with rights can sometimes leave 
patients without adequate care, housing, or the effec- 
tive psychiatric treatment that can be provided in some 
hospitals (Turkheimer & Parry, 1992; Wexler, 1992). 
Resources in the community devoted to treatment and 
recovery for individuals with mental illness—focusing 
on such necessities as housing and employment as well 
as mental health care and case management—could 
have replaced the need for extended hospital care in 
most cases. Unfortunately, however, community-based 
resources for individuals with mental illness have not 
been increased substantially following the downsizing 
of public psychiatric hospitals, starting in the 1970s 
and continuing to the present. As a consequence, some 
individuals have not had access to adequate treatment 
in either hospitals or in the community during these 
decades (Leifman & Coffey, 2015). 


Four Types of Commitment 
Procedures 


The law permits four types of civil commitment: (1) emer- 
gency detention, (2) voluntary inpatient commitment, 
(3) involuntary inpatient commitment, and (4) outpatient 
commitment. Emergency detention is the means by 
which most individuals are initially admitted to hospitals. 
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A police officer, a mental health professional, or some- 
times a private citizen can initiate involuntary detention of 
another person. Usually, the cause is actual or anticipated 
harmful behavior by the patient either against self (e.g., 
attempted suicide) or against others. An examination is 
performed by a physician or a qualified mental health pro- 
fessional. Patients committed on an emergency basis can 
be detained for only a specified length of time—usually 
two or three days—before a review takes place. At that 
time a preliminary hearing must be held before the patient 
can be confined any longer. 

A person may volunteer to enter a psychiatric hos- 
pital, although he or she still must meet the criteria for 
hospitalization (typically some version of “mentally ill 
and in need of treatment”), but even those who are being 
hospitalized “voluntarily” may feel pressure from family, 
mental health personnel, or the legal system to enter the 
hospital. Individuals who have been provided with more 
information and given the chance to express their views 
report feeling less coercion, regardless of whether they 
are voluntarily or involuntarily hospitalized (Dennis & 
Monahan, 1996). While voluntarily hospitalized, the 
patient may find that the hospital has instigated com- 
mitment proceedings to challenge or delay release. 

The third type of commitment—involuntary inpa- 
tient commitment—requires a court order. The crite- 
ria for obtaining an involuntary civil commitment vary 
from state to state; in general, however, the person must 
be mentally ill and must also be dangerous to self and 
others, or so gravely disabled as to be unable to provide 
for his or her own basic needs. Although the criterion of 
“dangerousness” is the most often discussed standard and 
therefore is deemed the most important for involuntary 
hospitalization, grave disability is the standard that deter- 
mines most commitments (Turkheimer & Parry, 1992). 

To obtain an involuntary commitment, the con- 
cerned persons must petition the court for a profes- 
sional examination of the individual in question. A 
formal court hearing usually follows the examination. 
In most states, the hearing is mandatory, and persons 
whose commitment is sought can call witnesses and 
have their lawyer cross-examine witnesses who testify 
against them. 

A fourth type of commitment procedure, known as 
outpatient commitment, is available in nearly all states 
and allows a patient to be mandated to receive treat- 
ment in an outpatient setting, such as a community 
mental health center, rather than in a hospital (Hiday & 
Goodman, 1982). Outpatient commitment often 
involves conditional release from a hospital. That is, 
formerly hospitalized patients are ordered to continue 


treatment in the community. It may also be used 
prior to hospitalization, as an alternative to inpatient 
commitment. This approach appears to have some 
promise. One study (Pollack, McFarland, Mahler, & 
Kovas, 2005) found that those released from involun- 
tary hospitalization on outpatient commitment were 
more likely (relative to a group released without any 
kind of commitment) to use outpatient and residential 
mental health services and psychotropic medication. 
However, outpatient commitment should not simply 
be used as a mechanism for ensuring compliance with 
treatment if the individual does not meet the com- 
mitment criteria (which typically have a public safety 
component). 


Dangerousness and Risk Assessment 


Dangerousness is one of the central constructs of 
mental health law. Whether a person is now or could 
in the future be dangerous is an issue that underlies 
many decisions in our system of justice, including 
questions of civil commitment. Although the law 
often uses the terms dangerous and dangerousness, these 
terms are difficult to define. They actually merge three 
distinct constructs: (1) risk factors (variables associated 
with the probability that violence or aggression will 
occur), (2) harm (the nature and severity of predicted 
and actual aggression), and (3) risk level (the probabil- 
ity that harm will occur) (National Research Council, 
1989). In some combination, these factors provide a 
major justification for involuntarily committing the 
mentally ill to hospitals. 

The construct of dangerousness to others recurs 
throughout the law. Dangerousness is the basis for 
requiring therapists to protect third parties from possi- 
ble acts of violence against them by the patients of these 
therapists. It is also a reason for denying bail to certain 
defendants and the justification for hospitalizing defen- 
dants after they have been found not guilty by reason 
of insanity. Some states also use future dangerousness as 
one factor a jury can consider when deciding whether 
to sentence a convicted murderer to life in prison or 
death by execution. 


Difficulties in Assessing 
Dangerousness 

Because dangerousness is hard to define, we prefer to 
use the term violence risk and will do so throughout the 


remainder of this chapter. Can mental health experts 
accurately assess a person’s present violence risk and 
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then predict whether that person will be violent in the 
future? Is mental illness a sign that a person is likely to 
be violent? Do certain types of mental illness make a 
person more prone to violent behavior? These questions 
have been examined extensively by researchers for more 
than three decades, and they are at the heart of many 
real-life cases. For example, should the mental health 
professionals who treated John Hinckley have predicted 
that he posed a danger to President Reagan? What 
about Jeffrey Dahmer, who killed a number of young 
men and had sex with the bodies? Was his brutal behav- 
ior predictable, given his early psychological problems? 

Clinicians who attempt to answer these questions 
perform risk assessments; using the best available data 
and research, they try to predict which persons are 
and which are not likely to behave violently in certain 
circumstances, give some estimate of the risk for vio- 
lence, and offer suggestions on how to reduce the risk 
(Heilbrun, 2009; Monahan & Steadman, 1994). 

Many factors make such predictions difficult. For 
example, the base rate of violence in some groups is low, 
so clinicians are being asked to predict a phenomenon 
that rarely occurs. The clinical assessments of persons 
assessed for violence risk are often conducted in hospi- 
tals or prisons, whereas the environment where violence 
is being predicted is the community. The predictions 
have often been for long-term risk, which is harder to 
predict than violence risk over a shorter time frame. 

The original consensus of researchers was that clini- 
cians could not accurately predict future violence. Lead- 
ing scholars such as John Monahan (1984) summarized 
the research this way: “In one study after another, the 
same conclusion emerges: For every correct prediction 
of violence, there are numerous incorrect predictions” 
(Pfohl, 1984). Another early summary of the research 
on clinicians’ ability to predict violence was that their 
predictions were wrong in two of every three cases in 
which a “yes” prediction of future violence was made. 

Subsequent research changed the early pessimism 
about clinicians’ ability to predict violence, however. 
Researchers have learned that these predictions can 
sometimes reach moderate to good levels of accu- 
racy under certain conditions (Borum, 1996; Otto & 
Douglas, 2010). Specifically, clinicians who consider 
factors that are empirically related to future violence 
can predict such violence considerably better than they 
could before 1990 (Heilbrun, 2009). Specifically, when 
clinicians have information about a range of histori- 
cal, personal, and environmental variables related to 
violence, when they limit their predictions to specific 
kinds of violent behavior, and when they concentrate 
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on appraising risks in certain settings rather than in all 
situations, they can assess violence risk with a fair degree 
of accuracy. Although they still make a large number of 
errors, they do significantly better than chance. 

One of the most important advances in the area of 
risk assessment has involved the development and use 
of specialized risk assessment tools (Heilbrun, 2009). A 
number of specialized tools are now available (Otto & 
Douglas, 2010), some of which are actuarial. An actu- 
arial tool (such as the Violence Risk Appraisal Guide; 
Harris, Rice, & Quinsey, 1993) uses specified risk 
factors that are rated and scored, with scores being 
combined into a final score that is then applied to the 


Summary 


prediction in a way that is specified by a formula (which 
in turn has been developed through empirical research). 
Other tools (such as the HCR-20%’, which measures 
historical, clinical, and risk management variables 
[Douglas, Hart, Webster, & Belfrage, 2013]) employ 
“structured professional judgment.” They do not com- 
bine scores on included variables to yield a total score. 
Rather, the evaluator is asked to make a judgment about 
risk in light of the status of these risk factors. Evidence 
indicates that good actuarial and structured professional 
judgment approaches to risk assessment are comparably 
accurate in predictions of violence (Heilbrun, Douglas, & 
Yasuhara, 2009). 


1. What problems are associated with expert tes- 
timony, and what reforms have been proposed? 
The main objections to expert testimony are that 
it is too adversarial and thus not impartial, intro- 
duces irrelevant information, and is often founded 
on an insufficient scientific base that may also be 
influenced by cognitive biases that affect human 
decision-making more generally. Proposed reforms 
have focused on using greater structure by linking 
testimony to evaluation reports that are consistent 
with foundational principles. Following such prin- 
ciples reduces the potential influence of factors 
such as retention bias and more general cognitive 
bias, provides judges with more information about 
the scientific foundation of expert testimony, and 
limits the scope of expert testimony to the highly 
relevant aspects of the evaluation. Limiting such 
testimony’s scope and having judges consider the 
scientific foundation more carefully are proposals 
that have been implemented. 


2. Under what conditions can a plaintiff be 
compensated for psychological damages? Plain- 
tiffs can seek damages in civil trials if they allege 
that they have been victimized by a tort, which is 
a wrongful act that must be proved to have caused 
them harm. Although the law has historically been 
skeptical of claims for psychological harm and 
emotional distress unless they are accompanied by 
physical injuries, the more recent trend has been to 
allow plaintiffs to be compensated for emotional 
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damages (without any physical injuries) resulting 
from intentionally outrageous or negligent conduct. 


3. What is workers’ compensation, and how do 
mental health professionals participate in such 
cases? Workers’ compensation is a no-fault system 
now used by all states and in the federal system 
to provide a streamlined alternative for determin- 
ing the compensation of workers who are injured 
in the course of their jobs. Formal trials are not 
held nor juries used in workers’ compensation 
cases. Psychologists may testify in workers’ com- 
pensation hearings about the extent, cause, and 
likely prognosis for psychological problems that 
have developed following a physical injury and/or 
work-related stress. 


4. What capacities are involved in civil competence? 
Questions of civil competence focus on whether an 
individual has the mental capacity to understand 
information that is relevant to decision-making in a 
given situation and then make an informed choice 
about what to do. The issue of civil competence is 
raised when it is not clear that an individual is capa- 
ble of meeting the demands of a given task specified 
under civil law. Examples of such tasks include giv- 
ing informed consent to current or future medical 
treatments, and executing a will. 


5. What criteria are used for decisions about dis- 
putes involving child custody or parental fitness? 
The best interest of the child is the main criterion 


applied to disputes about which parent should 
have custody of a child following divorce. Evalu- 
ations of parental fitness address a different ques- 
tion: Should a parent’s custody of a child be limited 
or terminated because of indications of paren- 
tal unfitness? Many mental health professionals 
regard custody and parental fitness assessments as 
the most difficult evaluations they perform. For 
this reason, and in an attempt to reduce the stress 
of custody battles, custody mediation has been 
developed as a less adversarial means of resolving 
these disputes. 


What steps are taken in civil commitment, and 
how well can clinicians assess dangerousness 
or the risk of violent behavior, a key criterion 
for civil commitment? People who are consid- 
ered gravely disabled or dangerous to themselves 
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or others may be committed to a state psychiat- 
ric hospital against their will, but they have the 
right to a hearing shortly thereafter to determine 
whether they should be retained. After (or instead 
of) being hospitalized, some patients may be 
placed on outpatient commitment. Long-term 
predictions of violent behavior are more diffi- 
cult to make with accuracy, but there is a reliable 
association among historical, personal, and envi- 
ronmental factors and dangerous behavior that 
provides a basis for reasonably accurate short- 
term assessments of risk. The use of structured 
risk assessment, whether through the use of a 
specialized actuarial risk assessment measure or a 
tool using structured professional judgment, can 
increase predictive accuracy beyond what is possi- 
ble with unstructured judgment. 


Key Terms 

advance medical dangerousness 
directives duty 

breached duty future best interests 

civil commitment of the child 

civil competencies harm 


compensatory damages 


intentional behavior 


joint custody 
malingering 
negligence 
proximate cause 


psychological autopsies 


punitive damages 
risk assessments 

sole custody 
testamentary capacity 
tort 
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Prejudicial Effects of Massive Pre-Trial Publicity 
Remedies for the Effects of Pre-Trial Publicity 


ORIENTING QUESTION 


1. How do juries’ verdicts differ from those of judges? 
What does the legal system seek in trial juries? 
What stands in the way of jury representativeness? 
What procedures are used in voir dire? 


Val a= C9 bd 


What personality and attitudinal characteristics 
of jurors, if any, are related to their verdicts? 


ost disputes are resolved before they reach a 

courthouse because they are diverted from 

the criminal justice system, plea bargained, 
or settled through alternative dispute resolution 
mechanisms such as mediation and negotiation. But 
some civil and criminal cases are resolved through a trial; 
moreover, the trial is a foundational aspect of our legal 
system and Constitution. Before a trial commences, 
various issues must be resolved. We address three of 
these issues in this chapter: (1) whether the case should 
be decided by a jury or a judge; (2) if the choice is a jury, 
how a representative group of fair-minded citizens can 
be chosen to serve as jurors; and (3) what happens when 
those citizens are exposed to information about the 
case prior to setting foot in a courtroom. Each of these 
topics has been examined by psychological scientists. @ 


Who Should Decide: Jury 
or Judge? 


Before a trial begins, one choice looms large for all crim- 
inal defendants and most civil plaintiffs: should the case 
be heard by a judge or a jury? If the opposing party con- 
sents, defendants and plaintiffs can opt to have the verdict 
decided by a judge, in a proceeding called a bench trial. 
Edward Nero, a Baltimore police officer involved in the 
2015 arrest of Freddie Gray, a 25-year-old Black man 
who died while in police custody, requested a bench trial. 
It is tempting to say that Nero gambled correctly, as he 
was acquitted of all charges by Judge Barry Williams. But 
did he? Might he have been equally (or even more) likely 
to have been acquitted by a jury? Later in this section we 
present data on the rates of conviction by juries versus 
judges that will help answer this question. 

The preference for a bench trial or a jury trial obvi- 
ously involves thoughts of who will issue the most 
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How effective are lawyers at responding to these 
characteristics? 


io 


What role do trial consultants play in a trial? 


In what ways does pre-trial publicity pose a danger 
to fair trials? How can these dangers be reduced? 


favorable ruling (Bornstein & Greene, 2017). But it 
may be influenced by race and ethnicity as well. When 
researchers asked approximately 1,500 Texas residents 
whether they would favor a bench trial or a jury trial, 
African Americans and Hispanics showed less support 
for a jury trial than Whites, perhaps reflecting the belief 
that the majority group’s views, including any preju- 
dices and biases, might predominate during delibera- 
tions. Minority group members may doubt that a jury 
is composed of a cross-section of the community who 
would be able to grasp their situations and understand 
their perspectives. Thus, judges appear to be the less 
risky choice (Rose, Ellison, & Diamond, 2008). 


How Judges and Juries Compare 


In general, does it matter who decides? Do juries and 
judges generally agree with each other? When they dis- 
agree, can we say who made the better decision? Of 
course, jury verdicts are not systematically compared 
against some “correct,” back-of-the-book answer—even if 


In bench trials, a judge determines the verdict. 
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there were such a thing (which there is not!). Fortunately, 
we have some data that illustrate how frequently judges 
and jurors agree and why they might disagree. 

The groundbreaking data were collected by Harry 
Kalven and Hans Zeisel (1966), professors at the 
University of Chicago, who carried out an extensive sur- 
vey of the outcomes of jury trials. In a classic application 
of the methods of social science to understand legal deci- 
sions, Kalven and Zeisel asked each district court judge 
in the United States to provide information about recent 
jury trials over which he or she had presided. Of approx- 
imately 3,500 judges, only about 500 responded to a 
detailed questionnaire. But some judges provided infor- 
mation about a large number of trials, so the database 
consisted of approximately 3,500 trials. 

Two questions are relevant to our discussion: (1) What 
was the jury’s verdict? (2) Did the judge agree? In crim- 
inal trials, the judges reported that their verdict would 
have been the same as the jury’s actual verdict in 75% 
of the cases (see Table 12.1 for detailed results). Thus, in 
three-fourths of the trials, two independent fact-finding 
agents would have brought forth the same result. Similar 
consistency was found for civil trials, as illustrated in 
Table 12.2. This level of agreement suggests that jurors 
are not deviating to a great extent from their mandate to 
follow the law and use only the judge’s instructions plus 
the actual evidence to reach their verdict. 

One might speculate on an optimal level of agree- 
ment between judge and jury. What if they agreed 
100% of the time? Obviously, that outcome would 
reflect no difference whatsoever between judges’ and 
juries’ verdicts. But if judge and jury agreed only 50% 
of the time, given only two possible outcomes of guilty 
and not guilty (putting aside “hung” juries momentar- 
ily), it would reflect a level of agreement no better than 
chance. (Two independent agents, choosing yes or no at 
random, would agree 50% of the time by chance alone.) 


TABLE 12.1 Agreement of judges’ and juries’ 
verdicts based on 3,576 criminal 
trials (in percentage of all trials). Jury 
verdicts shown in columns; judge 


verdicts shown in rows 


Jury Verdict 


Judge Verdict Acquit Convict Hung 
Acquit 13.4 De. ile 
Convict 16.9 62.0 4.4 


Source: Adapted from Kalven and Zeisel (1966, p. 56). Figures in bold 
show cases in which judge and jury agreed on the verdict. 
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TABLE 12.2 Agreement of judges’ and juries’ 
decisions in civil trials (as percentage 
of all trials). Jury verdicts shown in 
columns; judge verdicts shown in rows 


Jury Verdict 


Judge Verdict Plaintiff Defendant 
Plaintiff 47 10 
Defendant 12 31 


Source: Adapted from Kalven and Zeisel (1966, p. 63). Figures in bold 
show cases in which judge and jury agreed on the verdict. 


Appropriately enough, the 75% level of agreement is 
halfway between chance and perfect agreement. 

Among the 25% of the criminal cases in which 
there was disagreement, 5.5% resulted in hung juries; 
that is, the jury members could not agree on a verdict. 
Thus, it is more appropriate to say that in only 19.5% 
of the criminal cases did the jury return a guilty ver- 
dict where the judge would have ruled not guilty, or 
vice versa. 

In most of these discrepant decisions, the jury was 
more lenient than the judge. The judge would have con- 
victed the defendant in 83.3% of these cases, whereas 
the jury convicted in only 64.2% of them. For every 
trial in which the jury convicted and the judge would 
have acquitted, there were almost eight trials in which 
the reverse was true. 

The level of agreement between the jury and the 
judge was also high in civil trials, as shown in Table 12.2. 
Judges reported that their verdict would have favored 
the side favored by the jury in 78% of the civil suits 
analyzed by Kalven and Zeisel. Also important is the 
nearly equal likelihood of finding for the plaintiff; the 
jury ruled for the plaintiff in 59% of the cases, whereas 
the judge did so in 57%. 

These figures are a healthy data-based response to 
the stereotype that juries are swayed by sympathetic 
plaintiffs, particularly in cases involving defective prod- 
ucts or negligent doctors (Bornstein & Greene, 2017). 
In fact, in certain kinds of cases, plaintiffs who go to 
trial before juries win infrequently. 

Juries do occasionally make high awards to injured 
plaintiffs, sometimes higher than what judges would 
award (Hersch & Viscusi, 2004). What’s more, media 
tend to report these uncharacteristically large damage 
awards (Kritzer & Drechsel, 2012). But in controlled 
studies, most juries make decisions—verdicts and 
awards—dquite like those made by judges and expe- 
rienced lawyers. There is little evidence that juries are 


especially pro-plaintiff, as several critics have claimed. In 
fact, some would argue that because the jury can apply 
its sense of community standards to a case, their award 
of damages in a civil case might actually be more fitting 
than a judge’s award: “The appreciation of pain and suf- 
fering, and the likely impact on an individual’s life and 
his or her ability to earn a living, are not matters which 
judges are any more qualified to assess than is a mem- 
ber of the public applying his or her life experience” 
(Watson, 1996, p. 457). 


Determinants of Discrepancies 


What accounts for the discrepancies between judge and 
jury? Are jurors less competent than judges and less able 
to apply the law in predictable ways? Or are there other, 
subtler factors at work? Kalven and Zeisel attempted to 
answer these questions by delving more deeply into the 
judges’ reactions to the cases and comparing them to 
the juries’ verdicts. 

A few of the jury—judge discrepancies resulted from 
facts that one party knew but the other did not. For 
example, in several cases, the judge was aware of the 
defendant’s prior arrest record (a matter not introduced 
into evidence) and would have found him guilty, but 
the jury acquitted him. The reverse situation can also 
occur. Especially in a small community, a member of 
the jury might share with fellow jurors some informa- 
tion about a witness or a defendant that was not part of 
evidence and was not known to the judge at the time. 

A second, smaller source of judge/jury discrepancies 
was the relative effectiveness of the two attorneys. In some 
trials, the jury was apparently swayed by the superiority 
of one lawyer over the other and produced a verdict that 
was, at least in the judge's opinion, contrary to the weight 
of the evidence. But it is not surprising that some number 
of jury verdicts would be determined by this extralegal 
factor, because jurors spend considerable time attending 
to the preparedness and demeanor of the attorneys. 

Perhaps the most important explanation of judge— 
jury differences, accounting for roughly half of the 
disagreements, involves what Kalven and Zeisel called 
jury sentiments. They used this term to cover situa- 
tions in which, in the judges view, the jury’s verdict was 
detrimentally affected by factors beyond the evidence 
and the law. (There is an implicit assumption here that 
the judge’s decision was free of sentiments—a dubious 
claim, given that judges are all too human and subject 
to the same predispositions as most jurors.) 

Jurors’ sentiments play a role in decision-making 
when jurors believe that the “crime” is just too trivial 
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for any punishment or at least for the expected punish- 
ment, and find the defendant not guilty to ensure that 
he or she will not be punished. In one case included 
in the Kalven and Zeisel study, a man was brought to 
trial for stealing two hot dogs. Because this was his sec- 
ond crime, he would have been sentenced to prison. 
Whereas the judge would have found him guilty, the 
jury voted 10-2 for acquittal. 

In other instances, jurors believe that the defendant 
has already been sufficiently sanctioned, and therefore 
punishment by the legal system is unnecessary. In a case 
of income tax evasion, the following series of misfortunes 
plagued the defendant between the crime and the trial: 
“His home burned, he was seriously injured, and his son 
was killed. Later he lost his leg, his wife became seriousl 
ill, and several major operations were necessary ... his 
wife gave birth to a child who was both blind and spas- 
tic” (Kalven & Zeisel, 1966, p. 305). The jury found the 
defendant not guilty of income tax evasion, apparently 
concluding that he had already suffered divine retribu- 
tion. The judge would have found him guilty. 

Jurors sometime acquit (when judges would have 
convicted) because they believe that a law is unfair. In 
trials for the sale of beer and liquor to minors who were 
in the military, juries concluded that there was mini- 
mal social harm. Apparently they felt that if a young 
man can be forced to die for his country, “he can buy 
and consume a bottle of beer” (Kalven & Zeisel, 1966, 
p. 273). Jury sentiments have surfaced in many cases 
involving “unpopular” crimes—for example, small 
misdemeanors such as traffic offenses and arguably vic- 
timless crimes such as prostitution. “Why waste our 
time over such minor affairs?” they might have been 
thinking. 

So jury—judge discrepancies should probably not be 
attributed to a lack of competence on the part of juries. 
Such disagreements are more appropriately attributed 
to the jury’s interest in fairness, or its consideration of a 
range of factors that are broader than those considered 
by an individual judge (Shuman & Champagne, 1997). 

The study by Kalven and Zeisel was a massive under- 
taking. But the actual data were collected between 1954 
and 1961, and in the intervening decades, the method- 
ological limitations of the study have become increas- 
ingly apparent: 


1. Judges were permitted to choose which trial or 
trials they reported. Did they tend to pick those 
cases in which they disagreed with the jury, thus 
causing the results to misrepresent the true extent 
of judge/jury disagreement? 
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2. Only approximately 500 judges out of 3,500 pro- 
vided responses to the survey, leading us to ques- 
tion how well these results can be generalized to 
the entire population of judges and juries. 

3. The membership of juries has changed; they are 
more heterogeneous today than in the past. This 
increased diversity might increase their rate of dis- 
agreement with the judge’s position because their 
broader experiences and cultural differences might 
give them insights or perspectives on the trial evi- 
dence to which judges do not have access (Hans 
& Vidmar, 1986). For example, a jury of African 
Americans may be less likely than a White judge 
to believe a White police officer’s testimony that a 
drug dealer “dropped” a bag of crack cocaine. 

4. As for causes of discrepancies between verdicts by 
the judge and jury, we have only the judge's beliefs 
about the jurors’ feelings and sentiments (Hans & 
Vidmar, 1991). 


Newer Data on Judge/Jury 
Differences 


Updating Criminal Case Comparisons A repli- 
cation of this study was long overdue when researchers 
at the National Center for State Courts collected data 
from jurors, judges, and attorneys in more than 350 
trials in four jurisdictions: Los Angeles, Phoenix, the 
Bronx (in New York City), and the District of Colum- 
bia (Eisenberg et al., 2005). They examined some of 
the same issues that Kalven and Zeisel had explored, 
including how often judges and juries agreed on ver- 
dicts in criminal trials. 

Participants in felony trials completed questionnaires 
that asked about preferred verdicts and their evaluation 
of the evidence. There was a very high response rate 
(questionnaires were returned in 89% of cases), so we 
can be fairly certain that the data are representative of 
most trials. As before, judges stated, prior to hearing the 
juries’ verdicts, whether they would acquit or convict 
and what they thought about the evidence. One obvi- 
ous advantage of this study over its predecessor is that 
all groups (judges, attorneys, and jurors alike) gave their 
views of the evidence, thus reducing an important con- 
cern about Kalven and Zeisel’s work—that all the infor- 
mation about a trial came from the judge. 

The most striking finding was how closely the new 
results mirrored those of the earlier study. The rate of 
jury/judge agreement was 70% (compared to Kalven 
and Zeisel’s 75%). When there was disagreement, it 
also mirrored the earlier asymmetry: Juries were more 
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lenient. They were more likely to acquit when judges 
opted to convict than they were to convict when judges 
would have acquitted (see Table 12.3). 

Further scrutiny of the data collected by the 
National Center for State Courts revealed the circum- 
stances in which jurors were more likely than judges to 
return “not guilty” verdicts (Givelber & Farrell, 2008). 
Jurors were more impressed than judges by the presence 
of a third-party defense witness (someone other than 
the defendant). Thus, when the defendant and another 
defense witness testified, jurors were 50% more likely 
than judges to acquit. Jurors were also impressed by the 
absence of a prior criminal record: when the defendant 
and another defense witness both testified and when the 
defendant had no prior record, jurors were 90% more 
likely to acquit! 

Juries are also more lenient than judges in death 
penalty cases. Although the Supreme Court has ruled 
that only juries may impose a death sentence (Ring v. 
Arizona, 2002), this was not always so. Therefore, it is 
possible to compare sentencing outcomes from the era 
when judges made decisions and the period when juries 
did. Hans and her colleagues (2015) conducted a his- 
torical analysis of all 146 capital trial outcomes in Del- 
aware from 1997 to 2007 and found that judges were 
significantly more likely than juries to impose a death 
sentence. 

A reasonable explanation for these differences is that 
jurors and judges assume their roles differently. While 
jury duty is a unique experience for a juror, judges have 
probably heard it all (or most of it) before. So jurors 
may take more seriously their instruction to acquit 
unless the prosecution can prove the case beyond a 
reasonable doubt, may feel sympathy for someone in 
the defendant's situation, and may possess a common- 
sense understanding of what motivates people to act 
impulsively. 


TABLE 12.3 Agreement of judges’ and juries’ verdicts 
based on 350 trials (National Center for 
State Court data, in percentage of all 
trials). Jury verdicts shown in columns; 
judge verdicts shown in rows 


Jury Verdict 


Judge Verdict Acquit Convict Hung 
Acquit 11.6 5.0 il) 
Convict 16.0 58.5 6.9 


Source: Adapted from Eisenberg et al. (2005). Figures in bold show 
cases in which judge and jury agreed on the verdict. 
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Updating Civil Case Comparisons. There are 
also newer findings on how judges compare to juries in 
civil cases. One of the largest studies examined plain- 
tiffs’ win rates (the proportion of cases in which the ver- 
dict favored the plaintiff) in federal cases tried before 
either juries or judges from 1979 to 1989 (Clermont 
& Eisenberg, 1992). For many types of cases, including 
contracts, property damage, civil rights, and labor dis- 
putes, plaintiffs win rates were equivalent regardless of 
who decided. 

But differences emerged in two types of cases— 
products liability and medical malpractice—where 
plaintiffs had more success with judges (48% win rate) 
than with juries (28% win rate). Researchers attributed 
these differences to selection effects by which the 
selection of cases tried by juries differed in important 
ways from those tried by judges. Because defense law- 
yers expected juries to be biased in favor of plaintiffs, 
they tended to settle cases in which the plaintiff had 
a strong case. That meant that on average, juries were 
left to decide relatively weaker cases for the plaintiff 
and appeared to make different decisions than judges. 
The selection effect makes it rather difficult to com- 
pare judge verdicts and jury verdicts in different cases 
because features of the cases themselves, rather than 
the decision makers, could explain any discrepancies 
(Bornstein & Greene, 2017). 

A related question is whether jury awards for puni- 
tive damages are different from awards assessed by 
judges, and whether the two groups differ on the rea- 
sons for those awards. Punitive damage awards are 
intended to punish and deter corporations that have 
engaged in serious wrongdoing. Some punitive damage 
awards have been very high, and the Supreme Court 
has ruled on several occasions about whether they were 
excessively high. 

A comprehensive study of jury/judge agreement on 
punitive damages, conducted by Theodore Eisenberg 
and his colleagues (Eisenberg, LaFountain, Ostrom, 
Rottman, & Wells, 2002), analyzed data from more 
than 9,000 trials that ended in 1996 in 45 of the nation’s 
largest trial courts. The primary finding was that judges 
and juries did not differ substantially in these cases. 
They awarded punitive damages at about the same rate 
(ie., in only 4-5% of cases), although the range of the 
jury awards was somewhat greater than that of the judi- 
cial awards. 

These results call into question the notion that 
juries are unable to set reasonable limits on punitive 
damages. In fact, jurors do about as well as judges 
in attending to the relevant evidence in these cases 


and setting aside any sympathy for the plaintiff. 
They tend to focus on the factors that should matter 
to the determination of punitive damages, such as 
the actions of the defendant, rather than factors that 
should not, such as the extent of harm to the plaintiff 
(Robbennolt, 2002). 

Returning to the question we posed earlier—whether 
jurors perform as well as judges when deciding damage 
awards—we find little evidence that jurors’ reason- 
ing is much different from that of judges. Some stud- 
ies suggest that jurors render erratic and unpredictable 
awards, in part because their decision-making is influ- 
enced by various cognitive biases (see, e.g., Sunstein, 
Hastie, Payne, Schkade, & Viscusi, 2002). But judges 
are also human, and apparently are affected by the 
same cognitive illusions as juries (Wistrich, Rachlinski, 
& Guthrie, 2015). More generally, it is satisfying to 
know that Kalven and Zeisel’s landmark study has with- 
stood the test of time, even as the makeup of juries has 
changed in the intervening years. 

When a lawsuit reaches the trial stage and the parties 
opt to have a jury, rather than judge, be the arbiter, spe- 
cific procedures for selecting that jury come into play. 
We describe those procedures next, focusing on the 
psychological considerations and consequences of jury 
selection that begin not in the courtroom, but in the 
community. 


Jury Selection Begins in the 
Community: Forming a Panel, 
or Venire 


Jury selection begins before potential jurors arrive at the 
courthouse, as officials assemble a panel, or venire, of 
prospective jurors. Each state, as well as the federal gov- 
ernment, has its own procedures for determining how 
the panel of prospective jurors will be chosen. But the 
general rule is the same: jury selection must neither sys- 
tematically eliminate nor underrepresent any subgroups 
of the population. 

To encourage representativeness, U.S. Supreme 
Court cases going back to 1880 (Strauder v. West 
Virginia) have forbidden systematic or intentional 
exclusion of religious, racial, and other cognizable 
groups (members of which, because of certain shared 
characteristics, might also hold unique perspectives on 
selected issues) from jury panels. But as recently as 50 
years ago, the composition of most venires was homo- 
geneous, with middle-aged, well-educated White men 
generally overrepresented (Beiser, 1973; Kairys, 1972). 
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Judicial and Legislative Reforms 


Ina series of decisions and lawmaking, the U.S. Supreme 
Court and the Congress established the requirement 
that the pool from which a jury is selected must be a 
representative cross-section of the community. These 
decisions were driven by two policy concerns, each of 
which includes psychological assumptions (Vidmar & 
Hans, 2007). 

First, the government believed that if the pools from 
which juries were drawn represented a broad cross- 
section of the community, the resulting juries would be 
more heterogeneous. That is, they would be composed 
of people who were more diverse with respect to age, 
gender, ethnic background, occupation, and education. 
The courts assumed that this diversity would produce 
various benefits—for example, that minority group 
members might discourage majority group members 
from expressing prejudice. This assumption seems log- 
ical; casting a wider net will yield members of smaller 
religious and ethnic groups whose presence might 
reduce outright prejudicial remarks. 

Another assumed benefit was that heterogeneous 
juries would be better fact finders and problem solvers. 
Extensive research on the dynamics of groups shows 
that, other things being equal, groups composed of 
people with differing abilities, personalities, and expe- 
riences are better problem solvers than groups made 
up of people who share the same background and per- 
spectives (Antonio et al., 2004). Heterogeneous groups 
are more likely than homogeneous groups to evaluate 
facts from different points of view and to have richer 
discussions. 

Does this also happen in juries? Apparently so. 
Samuel Sommers (2006) used actual jury pool mem- 
bers to examine the effects of racial heterogeneity on 
jury deliberations in a rape trial. He asked the jurors 
to take part in simulated (mock) trials in which he var- 
ied the racial mix of jurors and recorded their deliber- 
ations. Sommers found that mixed-race groups had 
several advantages over juries composed of only White 
jurors. First, the mixed-race groups had longer, more 
thorough deliberations and were more likely to discuss 
racially charged topics such as racial profiling. Second, 
White jurors on racially mixed juries mentioned more 
factual information and were more aware of racial con- 
cerns than were their counterparts on all-White juries. A 
follow-up study suggested that White jurors in diverse 
groups may actually process information differently 
than those in all-White groups (Sommers, Warp, & 
Mahoney, 2008). White jurors who expected to discuss 
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a race-relevant topic in diverse groups showed better 
comprehension of relevant background information 
than did White jurors in all-White juries. On the basis 
of these studies, we can conclude that representative and 
diverse venires do, indeed, result in juries who undertake 
better, more thorough and accurate fact-finding and 
discussion (Sommers, 2008). 

The second policy reason for the Court and Con- 
gress’s decisions on representativeness is related to the 
appearance of legitimacy, rather than to the jury’s actual 
fact-finding and problem-solving skills (Vidmar & 
Hans, 2007). Juries should reflect the standards of the 
community. When certain components of the commu- 
nity are systematically excluded from jury service, the 
community is likely to reject both the legal process and 
its outcomes as invalid. 

The racial composition of a jury can affect pub- 
lic perceptions of the fairness and legitimacy of a trial 
and of the resulting verdict. Participants in one survey 
study read a description of a shoplifting trial in which 
the racial makeup of the jury and the verdict was varied 
(Ellis & Diamond, 2003). Half of the respondents read 
that there were 12 Whites on the jury (racially homo- 
geneous), and half read that there were 8 Whites and 4 
African Americans (racially heterogeneous). In half of 
the descriptions, the jury’s verdict was guilty and in the 
other half, not guilty. The researchers measured observ- 
ers’ perceptions of the fairness and legitimacy of the trial 
procedures. As shown in Figure 12.1, when the verdict 
was not guilty, racial composition of the jury had no 
effect on fairness ratings. But when the verdict was 
guilty, the racial composition of the jury was import- 
ant. Observers considered a trial with a homogeneous 
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FIGURE 12.1 Effect of verdict 
and racial composition of jury 
on fairness ratings 
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jury less fair than a trial with a heterogeneous jury. Dif- 
ferent elements of the community must see that they 
are well represented among those entrusted with doing 
justice—that they have a voice in the process of resolv- 
ing disputes (Hans, 1992). 

The historic 1992 riots in Los Angeles that erupted 
after four White police officers were acquitted of assault 
in the beating of Black motorist Rodney King illus- 
trate this problem dramatically. The jury eventually 
selected for the trial contained no Black jurors. After 
the jury found the police officers not guilty, the Black 
community rejected the verdict as invalid and angrily 
challenged the legitimacy of the entire criminal justice 
system. Shaken by the surprising verdicts and shocked 
by the ensuing riots, many Americans, regardless of 
their race, questioned the fairness of the jury’s decision, 
in part because of the absence of Black citizens from its 
membership. 

Representativeness of jury pools that includes both 
demographic and attitudinal diversity is a worthwhile 
goal. But how should courts go about forming the 
venire in order to reach this goal? For many years, voter 
registration lists were used as the primary source for 
jury pool selection. However, such lists underrepresent 
certain segments of the community because smaller 
percentages of young people, the poor, Latinos, and 
other minorities register to vote. Recently, other sources 
such as lists of licensed drivers, persons receiving public 
assistance, and unemployed people have supplemented 
voter lists as a source of prospective jurors (Mize, 
Hannaford-Agor, & Waters, 2007). 

From those persons who are eligible for jury ser- 
vice, members of the venire are randomly selected and 
summoned to appear at the courthouse for jury service. 
Unfortunately, many people never receive the sum- 
mons and others simply opt to ignore it. A study in 
Washington state revealed that nearly half of all qual- 
ified jurors, and three-quarters of Latino and Asian 
American prospective jurors, ignored the jury sum- 
mons, even though doing so constitutes a violation of 
law (Bloeser, McCurley, & Mondak, 2012). Cultural 
barriers contribute to low compliance rates among 
minorities; some people worry about language profi- 
ciency and others doubt their ability to serve or antic- 
ipate they would not be treated with respect by court 
personnel (Rose, Diamond, & Musick, 2012). 

So several factors—underrepresentation of some 
groups in jury pool source lists, difficulty contact- 
ing certain prospective jurors, and cultural hurdles— 
threaten the representativeness requirement for jury 
pools. In fact, minorities are often underrepresented 


on criminal trial juries. In most locations in the United 
States, including those that are racially diverse, juries 
are majority White (Wilkenfeld, 2004). A study of 
the racial composition of juries from one jurisdiction 
in the southeastern United States revealed that in 2013 
and 2014, Whites constituted roughly half of the adult 
population but nearly two-thirds of those called for jury 
selection. As a result, approximately two-thirds of crim- 
inal defendants were tried by juries in which minorities 
were absent or outnumbered (Gau, 2016). 

Another concern is that people will often go to 
great length to avoid serving on a jury, and some have 
concocted creative ways to escape jury service. As Liz 
Lemon on “30 Rock,” Tina Fey once dressed up as 
Princess Leia, complete with toga and ear buns, to 
avoid jury service. Vincent Homenick, the chief jury 
clerk of the courthouse in Manhattan, once received 
a summons that someone had returned with the word 
“deceased” written on it, along with a plastic bag sup- 
posedly containing the ashes of the prospective juror 
(Green, 2004)! Physical illnesses are another frequently 
used excuse. As Phoenix lawyer ha, former chairwoman 
of the American Jury Project, put it aptly: “Everyone 
likes jury duty—just not this week.” 

Prospective jurors sometimes avoid jury service by 
claiming personal hardship. Some judges are sympathetic 
to claims of ill health, business necessity, vacation plans, 
and the like. But many other judges are unwilling to dis- 
miss individual jurors because of perceived “hardships.” 
During the jury selection for the O. J. Simpson civil trial, 
Judge Hiroshi Fujisaki responded to one prospective 
juror who had requested dismissal because she suffered 
from claustrophobia, “How big is your living room? Is it 
as big as this courtroom?” She remained in the pool. 

When prospective jurors are excused for reasons of 
hardship, the result is a further winnowing down of the 
pool. Thus, even before the formal jury selection begins 
in a courtroom—that is, before jurors are questioned 
by attorneys and the judge—some people have been 
removed from the panel of prospective jurors. These 
removals can distort the representativeness of juries. 


Jury Selection Continues in the 
Courtroom: The Voir Dire Process 


Once the panel of prospective jurors has been assembled 
and summoned to the courthouse, selection issues change. 
The focus shifts from concerns about the representa- 
tiveness of prospective jurors to questions about a given 
juror’s ability and willingness to be fair and impartial. 
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As part of the constitutional right to be tried by an 
“impartial” jury, a defendant is afforded the opportunity 
to screen prospective jurors to determine whether any 
of them are prejudiced. The forum in which the judge 
and/or the attorneys question prospective jurors is called 
voir dire, a French term that literally means “to see, to 
say.” Voir dire is conducted in a variety of ways, depend- 
ing on a jurisdiction’s rules and a judge’s preferences. 
Who asks the questions, what questions are asked and 
how they are phrased, how long the questioning goes on, 
and whether the questions are posed to individual jurors 
or to a group are all matters left to judges’ discretion. 

The most limited form of voir dire involves a small 
number of questions asked in yes-or-no format only 
by the judge and features group rather than individual 
questioning of prospective jurors. An example: “Do any 
of you have an opinion at this time as to the defendant’s 
guilt or innocence?” Yes-or-no questions are effective in 
controlling the answers of witnesses and reducing the 
time spent in voir dire, but they offer little insight into 
jurors’ beliefs and attitudes. Also note that this form of 
questioning requires jurors to self-identify any biases 
and report them to the judge. But implicit biases— 
beliefs borne of experiences and attitudes that pre- 
dispose us to think in a certain way and of which we 
are unaware—make it difficult for jurors to accurately 
know their own predilections (Morrison, 2014). 
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Several studies show that limited voir dire has 
drawbacks as a means of identifying biased jurors. One 
of the most compelling demonstrations came from a 
project initiated by District of Columbia Superior Court 
Judge Gregory Mize (1999). Prior to this study, Judge 
Mize, like many judges, conducted limited voir dire 
during which he asked questions in open court to a group 
of prospective jurors. He and the attorneys would then 
pose follow-up questions to those who responded affir- 
matively to the initial question. Judge Mize revised his 
procedures for the study by interviewing all prospective 
jurors, regardless of whether they had responded affirma- 
tively to the first question. In doing so, he determined 
that a number of jurors who were silent in response to 
a preliminary question actually had a great deal to say 
when prompted individually. Among the responses: 


= “I was frightened to raise my hand. I have taken high 
blood pressure medications for twenty years. | am 
afraid Pll do what others tell me to do in the jury 
room.” 

= “My grandson was killed with a gun so the topic of 
guns makes my blood pressure go up.” 

= And remarkably, this one: “I’m the defendant’s 
fiancée.” 


Why is limited voir dire so ineffective at uncovering 
juror bias? Obviously, some jurors will fail to disclose 
important information because of 
privacy concerns, embarrassment, or 
a failure to recognize implicit biases. 
But another important psycholog- 
ical dynamic, termed the social 
desirability effect, is also a factor at 
this stage. Most people want to pres- 
ent themselves in a positive, socially 
desirable way. This desire to appear 
favorably, especially in the presence 
of a high-status person such as a 
judge, shapes how people answer 
questions and influences what they 
disclose about themselves. 

At the other extreme is extended 
voir dire, in which both the judge 
and attorneys ask open-ended ques- 
tions that require elaboration, cover 
a wide range of topics, and question 
jurors individually. Extended voir 
dire has several advantages in uncoy- 
ering biases. Open-ended questions 


During jury selection, jurors are questioned by both the judge and attorneys. 
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(e.g., “What experiences have you 
had in your life that caused you to 
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believe that a person was being discriminated against 
because of the color of his skin?”) encourage jurors to 
talk more about their feelings and experiences. Indi- 
vidual questioning can result in disclosures that jurors 
might not otherwise offer. But extended voir dire can 
take a long time, so most courts tend not to favor it. 
Typical voir dire procedures involve a compromise 
between the limited and extended versions; both the 
attorneys and the judge pose questions to a group of 
prospective jurors, and then they ask brief follow-up 
questions of selected individuals. 


Challenges for Cause and Peremptory 
Challenges. Technically, opposing attorneys do not 
select a jury; rather, the judge gives them the opportu- 
nity to exclude a number of potential jurors from the 
eventual jury. There are two mechanisms—challenges 
for cause and peremptory challenges—by which pan- 
elists are excluded from serving on a jury. We explain 
both in detail below. Here, we simply point out that 
after all the challenges have been made and ruled on, 
and some prospective jurors have been dismissed, the 
people who remain are sworn into service as the jury. 
Because attorneys strive to exclude those jurors who 
seem unfavorable to their client, the respective chal- 
lenges tend to balance out and both extremes are elim- 
inated, leaving a jury composed of people who are less 
biased and more open minded. 

In any trial, each side can claim that particular jurors 
should be excluded because they are inflexibly biased 
or prejudiced or because they have a relationship to the 
parties or the issues that creates an appearance of bias. 
These exclusions are known as challenges for cause. For 
example, a relative or business associate of a defendant 
would be challenged, or excused, for cause. Addition- 
ally, the judge may excuse a panelist for cause without 
either attorney requesting it if the prospective juror is 
unfit to serve. In criminal cases, judges often inquire 
about whether prospective jurors have been crime vic- 
tims and may excuse those who say that their own vic- 
timization experiences would affect their ability to be 
fair jurors. There is good reason to ask, because mock 
jurors who had been victims of the crime for which the 
defendant was being tried were more likely than non- 
victims to convict (Culhane, Hosch, & Weaver, 2004). 

After a prospective juror has raised a concern about 
the ability to be fair and impartial (or after one of the 
attorneys has done so), the judge will typically ask 
the juror whether he or she can be impartial. Then, 
using the juror’s assessment of those abilities and 
observing the juror’s demeanor, the judge decides 


whether to dismiss that person for cause. But judges 
may have difficulty determining which jurors are truly 
impartial (Crocker & Kovera, 2010). In making that 
decision, judges may be overly reliant on the juror’s 
expression of confidence. Small changes in the con- 
fidence that jurors express about their ability to be 
fair (e.g., “I would try” versus “Yes”) can determine 
whether they will be excused for cause or remain on 
the jury. Unfortunately, jurors are not particularly 
insightful about their ability to be fair, and their con- 
fidence is not a reliable gauge of their bias (Rose & 
Diamond, 2008). So jurors who can be fair are some- 
times dismissed, and those who cannot are sometimes 
retained—simply because of subtle variations in their 
responses to questions about impartiality. 

In theory, each side has an unlimited number of 
challenges for cause. In reality, few prospective jurors are 
excused for reasons of bias. In a survey of New Mexico 
courts over a three-year period, only about 1 of every 20 
jurors was dismissed for cause (Hans & Vidmar, 1986). 

Each side may also exclude a designated number 
of prospective jurors “without a reason stated, with- 
out inquiry, and without being subject to the court’s 
control” (Swain v. Alabama, 1965). This procedure is 
known as a peremptory challenge. The number of 
peremptory challenges allocated to each side varies from 
one jurisdiction to another and also by the type of case 
(civil or criminal) and seriousness of the charge. 

Peremptory challenges have multiple purposes. First, 
they allow attorneys to challenge potential jurors whom 
they believe will be unsympathetic to their client, for 
whatever reason. The peremptory challenge has a sec- 
ond, largely symbolic function: When the parties in a 
lawsuit play a role in selecting the people who decide 
the outcome, they may be more satisfied with that out- 
come (Saks, 1997). The third function of peremptory 
challenges is to allow the attorney to begin to indoc- 
trinate prospective jurors and influence those who 
ultimately will make up the jury. Attorney folklore in 
Texas is that an entire case can be tried during voir dire 
(Drummond, 2017). Consider the question “Do you 
agree with the rule of law that requires acquittal in the 
event there is reasonable doubt?” The real purpose of 
this question is to alert prospective jurors that reason- 
able doubt could exist in the case, and to make jurors 
aware of the rule so that they will look for reasonable 
doubt and then vote to acquit. 

The Supreme Court has imposed more and more 
limits on the exercise of peremptory challenges. As a 
result, the overall status of this jury selection tool is in 
flux. Although opinions about the importance of the 
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peremptory challenge remain divided—some experts 
favor its elimination altogether and others argue that it 
is crucial for fair trial——we now have useful data on the 
use of peremptory challenges in real trials. Among the 
questions researchers asked: Are peremptory challenges 
used to remove minority jurors or other specific groups? 
Do the prosecution and defense repeatedly dismiss dif- 
ferent types of jurors? 

Answers come from a study that tracked the fate of 
764 prospective jurors questioned during jury selection 
in 28 cases (Clark, Boccaccini, Caillouet, & Chaplin, 
2007). Of this total roughly equal numbers were 
dismissed by the prosecution and the defense. More 
importantly, jurors’ race seemed to factor into the exer- 
cise of peremptory challenges. This finding was repli- 
cated in a study that tracked the fate of jurors in two 
racially diverse counties in the southeastern United 
States in 2013 and 2014 (Gau, 2016). The question 
was whether jurors’ race was related to perempto- 
ry-challenge removals and the results were clear: pros- 
ecutors used their strikes disproportionately against 
Black venirepersons, and defense attorneys systemat- 
ically dismissed White venirepersons. Several studies 
have found that prosecutors strike a high proportion 
(roughly, 80%) of African American jurors from venires 
(e.g., Equal Justice Initiative, 2010). 


Peremptory Challenges: No Exclusion on 
Account of Race or Gender. The Supreme Court 
has ruled that peremptory challenges may not be based 
solely on a juror’s race or gender. The decision regard- 
ing race was triggered by the case of James Batson, a 
Black man convicted of second-degree burglary by an 
all-White jury. During the voir dire, the prosecuting 
attorney used four of six peremptory challenges to dis- 
miss all the Black persons from the venire. In Batson v, 
Kentucky, decided in 1986, the Court held that Batson 
was denied his Fourteenth Amendment right to equal 
protection by the prosecution’s dismissal of Black mem- 
bers of the panel. In Powers v. Ohio (1991), the Court 
held that a White defendant could also complain about 
the exclusion of Blacks because the principle of repre- 
sentativeness was violated by the arbitrary exclusion of 
any racial group. 

These decisions address the concern that attorneys 
will make unwarranted assumptions about minority 
jurors (assuming, for example, that they will acquit 
minority defendants) and then use peremptory chal- 
lenges in a discriminatory way in order to keep them 
from serving on juries (Hunt, 2015). They also reflect 
the Court’s stance that systematic efforts by attorneys 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


to exclude members of cognizable groups violate the 
constitutional rights of members of those groups. Sim- 
ply stated, all citizens—tregardless of race, religion, or 
creed—have the right to serve on juries. 

In the Batson case, the Supreme Court developed 
a procedure for determining whether a peremptory 
challenge was racially based. When a defense attorney 
believes that the prosecution’s peremptory challenge was 
motivated by racial factors, he or she initiates a so-called 
Batson challenge, and the judge then asks the prosecutor 
for an explanation. The prosecutor typically advances a 
race-neutral explanation for the challenge—for exam- 
ple, that the prospective juror has a brother in prison 
or has filed a lawsuit against the police. The judge then 
determines whether the explanation is genuine, taking 
into account the other jurors who were not challenged 
by the attorney. For example, if'a prosecutor stated that 
she dismissed a Black juror because he had been robbed, 
the judge would want to know why she had not dis- 
missed a White juror who also had been robbed. 

It might appear that creative prosecutors would 
be tempted to lie by citing “race-neutral” reasons for 
excluding minorities from the jury. In fact, this is not 
hard to do because their reasons do not have to be 
particularly compelling (Purkett v. Elem, 1995), and 
because people are quite adept at generating benign 
explanations to justify their biased judgments. 

The ease of generating neutral-sounding explana- 
tions was shown in a study in which college students, 
law students, and practicing attorneys assumed the role 
of a prosecutor trying a Black defendant (Sommers & 
Norton, 2007). They were given profiles of two pro- 
spective jurors, one Black and the other White, and had 
to use one remaining peremptory challenge. When the 
first juror was Black, he was challenged 77% of the time 
but when the first juror was White, he was challenged 
only 53% of the time. More to the point, participants 
rarely cited race as a factor in their decision. It was rel- 
atively easy for them to generate an ostensibly neutral 
explanation, such as the prospective juror’s skepticism 
of statistics, to justify their choice. This is an example 
of casuistry, defined as fallacious reasoning in order to 
justify questionable behavior. 

Psychological research on social judgments can 
explain why we are adept at generating false but plau- 
sible explanations of unseemly behavior. People infre- 
quently admit (even to themselves) that social category 
information such as race influences their decisions, 
often because they want to appear to be unprejudiced 
and to avoid the social consequences of showing racial 
bias (Axt, Ebersole, & Nosek, 2016). These findings 
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The Case of Timothy Foster and Racial Bias in [20x 12.1] 


Jury Selection 


AP Images/Georgia Department of Corrections 


Thomas Foster 


During jury selection in the 1987 murder trial of 
Timothy Foster, an African American charged with kill- 
ing an elderly White woman in Georgia, prosecutors 
struck all four Black prospective jurors and an all-White 
jury convicted Foster and sentenced him to death. But 
in notes that surfaced decades later, prosecutors left 
tell-tale signs of their intentions to remove Black jurors 
from the panel, and in 2016, the U.S. Supreme Court 
deemed those peremptory strikes unconstitutional 
(Foster v. Chatman, 2016). 

The notes included highlighting on names of all 
Black prospective jurors and circles drawn around the 
word “black” where jurors indicted their race on ques- 
tionnaires. These prospective jurors were rank-ordered 


suggest that attorneys are unlikely to acknowledge con- 
sidering the race of prospective jurors, even when race 
has been a factor in jury selection. 

Recall that the judge, after hearing the prosecutor's 
explanation, must ultimately decide whether the attor- 
ney dismissed a prospective juror because of race. Easily 
concocted, plausible, and (above all) race-neutral justi- 
fications leave judges with little reason to reject them, 
and archival analyses of actual voir dire proceedings 
show that judges are unlikely to find that peremptory 
challenges violate the Batson rule (Melilli, 1996). But 
one high-profile case proved an exception to this rule. 
We describe it in Box 12.1. 


in the event that prosecutors had to pick one. Yet when 
questioned about their strikes, the prosecutors denied 
that race was a factor and instead, said that the stricken 
jurors seemed disrespectful, nervous, or hostile. In 
fact, the chief prosecutor offered 11 reasons for strik- 
ing 34-year-old Marilyn Garrett, including the fact that 
she was too young and was divorced. But the Supreme 
Court found these reasons “pretextual,” noting that the 
state declined to strike eight prospective White jurors 
who were under the age of 36, including one who was 
only 21, and three of the four prospective White jurors 
who were also divorced (Liptak, 2016). It concluded 
that the strikes of Black jurors were motivated “in sub- 
stantial part by discriminatory intent.” So the Foster case 
has turned out to be an exception to the largely “tooth- 
less and symbolic” Batson framework (Liptak, 2015). 


CRITICAL THOUGHT QUESTION 


In examining attorneys’ peremptory challenges 
during the voir dire in Foster’s trial, appellate 
justices read the trial transcript that provided a 
verbatim account of everything that was said in the 
courtroom. But it took the discovery of handwritten 
notes and highlighting to bring the discriminatory 
nature of those choices to light. Why would it have 
been difficult for justices to find evidence of racial 
bias in attorneys’ explanations of which jurors they 
excused? 


Despite this exception, a number of legal schol- 
ars have now deemed the Batson framework largely 
ineffective at eliminating racial discrimination from 
jury selection (e.g., Marder, 2012; Morrison, 2014). 
Acknowledging that problems assembling jury pools 
also contribute to underrepresentation of African 
Americans on jury panels, Morrison (2014) claims that 
if Batson was genuinely addressing race-based peremp- 
tory challenges, we would have fewer cases like that of 
Darryl Batts, an African American who, in 2003, was 
convicted of robbery by an all-White jury in Kentucky. 
There had been 10 prospective Black jurors in the 
panel, but five were eliminated by random selection and 
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The Case of J. E. B. v. Alabama ex rel. T. B.: Ei 


Whose Child Is This and Who Gets to Decide? 


The facts of this case are relatively simple: Teresia 
Bible gave birth to a child in May 1989; she named 
the child Phillip Rhett Bowman Bible, claimed that 
James E. Bowman, Sr. was the father, and filed a pater- 
nity suit against him to obtain child support. Even 
though a blood test showed that there was a 99.92% 
probability that he was the father, Mr. Bowman refused 
to acknowledge paternity, so a trial was held. 

The jury pool was composed of 24 women and 12 
men. After three jurors were dismissed for cause, the 
plaintiff used 9 of her 10 peremptory challenges to 
remove males, the defendant used 10 of his 11 challenges 
to remove women, and the resulting jury was composed 
of 12 women. (Note that in this case, it was men who 
were systematically excluded from the jury.) The jury 
concluded that Mr. Bowman was the child’s father and 
ordered him to pay child support of $415.71 per month. 


the prosecutor struck the remaining five. Still, the judge 
ruled that the Batson requirement was not violated and 
sentenced Batts to 50 years imprisonment. 

Given the ineffectiveness of peremptory challenges 
to address racial discrimination in jury selection, some 
observers are now advocating “race-related voir dire” to 
moderate the impact of racial attitudes. By talking about 
race during voir dire, judges could issue strongly worded 
messages to avoid bias, and attorneys and jurors alike 
may gain insight into their own implicit prejudices. 
Brayer (2015) claims that if such discussion is con- 
ducted in “an unhurried, relaxed, and non-judgmental 
environment,” the impact of racial attitudes can be 
reduced (p. 3). Accordingly, the two most important 
factors in overcoming jurors’ implicit racial biases may 
be race-relevant voir dire and the presence of African 
Americans in the jury pool—the latter suggestion con- 
sistent with psychological research on the effects of 
racial heterogeneity on deliberations (Sommers, 2008). 

In 1994, the Supreme Court extended the logic of 
Batson to peremptory challenges based on another cog- 
nizable characteristic—gender. No longer could attor- 
neys base their peremptory challenges solely on a jurors’ 
gender. The leading case of J. E. B. v. Alabama ex rel. T. B. 
(1994) is described in Box 12.2. 
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Bowman appealed and the U.S. Supreme Court 
eventually ruled that peremptory challenges that 
were used to eliminate one gender were, like those 
used to exclude a race, unacceptable. The Court’s 
decision acknowledged that peremptory strikes 
against women harken back to stereotypes about 
their competence and predispositions, traced from 
a long history of sex discrimination in the United 


States (Babcock, 1993). 


CRITICAL THOUGHT QUESTION 


Given what you know about how attorneys support 
their exclusions in “Batson challenges,” how might 
creative attorneys justify excluding jurors of a par- 
ticular gender? 


How many different cognizable groups are there, 
and could limitations on peremptory challenges even- 
tually be extended to cover all of them? In Hous- 
ton, Texas, the attorney for accused murderer Jeffrey 
Leibengood asked to include only people less than 
five feet tall in the jury pool because his client’s height 
was four feet six inches. The attorney told the judge, 
“We say a short person is subject to discrimination, 
and we hope to have two or three short people end 
up on the jury. Batson should be extended to include 
the little people” (quoted by Taylor, 1992, p. 43). The 
judge disagreed. 

On a more serious note, courts are divided on the 
use of peremptory strikes based on prospective jurors’ 
sexual orientation. Shortly after the Supreme Court 
ruled that same-sex couples could lawfully marry in the 
United States (U.S. v. Windsor, 2013), the Ninth Cir- 
cuit deemed peremptory strikes on the basis of sexual 
orientation impermissible (SmithKline Beecham Corp. v. 
Abbott Laboratories, 2014). However, in most states it 
is still legal to base peremptory strikes on a prospective 
juror’s sexual orientation or expression. So in general, 
attorneys’ discretion in jury selection remains relatively 
unfettered, except that jurors cannot be challenged 
because of their race or their gender. 
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Lawyers’ Theories: Stereotypes in Search of 
Success. Do the jury selection strategies of attorneys 
conflict with the goal of having unbiased fact finders? 
Before we answer this question, we need to answer a 
more basic one: How do lawyers go about selecting or 
excluding jurors, and do their strategies work? 

In everyday life, our impressions about others are 
governed largely by what psychologists have termed 
implicit personality theories. An implicit personality 
theory is a person’s organized network of preconcep- 
tions about how certain attributes are related to one 
another and to behavior. Trial lawyers often apply 
their implicit personality theories to jury selection. 
For example, William J. Bryan (1971) advised pros- 
ecutors to “never accept a juror whose occupation 
begins with a P. This includes pimps, prostitutes, 
preachers, plumbers, procurers, psychologists, physi- 
cians, psychiatrists, printers, painters, philosophers, 
professors, phonies, parachutists, pipe-smokers, or 
part-time anythings” (p. 28). Another attorney vowed 
always to use a peremptory strike against any prospect 
who wore a hat indoors. 

Implicit personality theories lead to stereotypes 
when a person believes that all members of a distin- 
guishable group (e.g., a religious, racial, sexual, age, or 
occupational group) have the same attributes. They also 
produce assumptions that two personal characteristics 
are associated—for example, that slow-talking jurors are 
also unintelligent—when they actually may not be. 

We tend to link characteristics together and form 
our own implicit personality theories. Sometimes 
these judgments are rationally based; we may have 
had sufficient experience to draw a valid conclusion 
about the linkage. Other theories, however, such as 
the examples just presented, are only intuitive or are 
based on limited experiences and purely coinciden- 
tal associations and ignore within-group variability. 
But the emergence of implicit personality theories 
is almost inevitable when people form impressions 
of others and make interpersonal decisions. After 
all, human behavior is very complex and one must 
simplify it in some way. When attorneys have only 
limited information on which to judge a prospective 
juror, it is likely that implicit personality theories 
will influence their thoughts. 

The jury selection decisions in the trial of 7 £. B. 
v. T. B. reflect the use of implicit personality theories 
and stereotypes. Ms. Bible’s attorney dismissed male 
jurors, assuming they would be sympathetic to the 
man alleged to be the baby’s father, whereas the defense 
dismissed female jurors because of similar beliefs that 


women would be biased in favor of another woman. 
But the courts prohibit the use of such stereotypes. In 
his majority opinion in the /. E. B. case, Justice Harry 
Blackmun wrote, “Virtually no support [exists] for 
the conclusion that gender alone is an accurate pre- 
dictor of [jurors’] attitudes,” and if gender does not 
predict a juror’s predisposition, then there is no legiti- 
macy to dismissing jurors on this basis only (quoted by 
Greenhouse, 1994, p. A10). 

Lawyers must choose which prospective jurors to 
challenge with their quota of peremptory challenges. 
Hence, their own implicit personality theories and ste- 
reotypes come into play. Richard “Racehorse” Haynes, 
a highly successful lawyer, once defended two White 
Houston police officers charged with beating a Black 
prisoner to death. Like all lawyers, Haynes had his ideas 
about the kind of juror who would be sympathetic to 
his police officer clients, but his candor was a surprise. 
After the trial was over, Haynes was quoted as saying, 
“I knew we had the case won when we seated the last 
bigot on the jury” (Phillips, 1979, p. 77). 

Even if they are allowed to question prospective 
jurors individually, lawyers cannot be certain they 
are being told the truth. By necessity, they fall back 
on their own impressions. What attributes do law- 
yers find important? Textbooks and journal articles 
on trial advocacy provide a wealth of folklore about 
jurors’ characteristics and their relation to beliefs. Not 
surprisingly, characteristics that are visible or easily 
determined—age, gender, race, religion, occupation, 
country of origin—receive special attention, and attor- 
neys are naively “advised” about how jurors with cer- 
tain attributes tend to think. 

In addition to applying their own theories of per- 
sonality to juror selection, some attorneys use their 
understanding of group structure. For example, they 
play hunches about which jurors will be the most dom- 
inant during the deliberations. Who will be selected 
as foreperson if, as in most jurisdictions, that choice is 
left up to the jury? Understanding group dynamics is 
more complicated than relying on simple stereotypes of 
individual jurors, so lawyers who try to forecast group 
behavior also make assumptions. Some lawyers main- 
tain a simple “one-juror verdict” theory—that is, they 
believe that the final group decision is usually deter- 
mined by the opinions of one strong-willed, verbal, and 
influential juror. Lawyers who adhere to this maxim 
look for one juror who is likely to be both sympathetic 
and influential and then, during the trial, concentrate 
their influence attempts on that individual. In pursuing 
this search for a “key juror,” the typical attorney follows 
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one basic rule of thumb: “In general, an individual’s 
status and power within the jury group will mirror his 
status and power in the external world” (Christie, 1976, 
p. 270). 

If jurors themselves are asked who among them was 
most influential during their deliberations, three char- 
acteristics tend to emerge: male gender, an extroverted 
personality style, and height greater than that of their 
fellow jurors (Marcus, Lyons, & Guyton, 2000). It 
should come as no surprise then that former Senator 
and Secretary of State John Kerry was elected to serve as 
foreperson in a 2005 trial in Suffolk County Massachu- 
setts. Fellow jurors described him as a “natural leader.” 

Another common attorney strategy is based on the 
assumption that jurors who are demographically or 
socially similar to a litigant will be predisposed to favor 
that litigant, a belief known as the similarity—leniency 
hypothesis. Does this rule of thumb hold true? Are 
jurors more likely to favor litigants with whom they 
share certain characteristics? One could make the oppo- 
site prediction in some cases—that sharing similar qual- 
ities with another might make a juror more skeptical of 
that person’s excuses or justifications for behavior that 
the juror dislikes. Here, the so-called black sheep effect 
may apply: Although people generally favor individu- 
als who are part of their in-group, they may sometimes 
strongly sanction those fellow members who reflect 
negatively on and embarrass the in-group. 

Although the strength of evidence against a defen- 
dant is the most powerful predictor of jurors’ senti- 
ments (Devine, Krouse, Cavanaugh, & Basora, 2016), 
similarity between jurors and defendants may also have 
an influence. But the nature of that influence depends 
on whether the defendant has a prior record. When the 
offender has committed previous wrongdoings, jurors 
render harsher judgments against members of their 
in-group than members of an out-group. This supports 
the black sheep effect: people distance themselves from 
others like them who are deviant in some way. But for 
offenders without prior wrongdoings, the similarity— 
leniency hypothesis seems more apt: jurors tend to 
view law-abiding members of their in-group more pos- 
itively than members of an out-group (Gollwitzer & 
Keller, 2010). 


Do Jurors’ Demographic Characteristics Predict 
the Verdicts? Trial attorneys must make informed 
guesses about which prospective jurors will be more 
favorable to their side. To do so, they often rely on demo- 
graphic features of jurors because many of these char- 
acteristics (e.g., age, race, gender, socioeconomic status 
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[SES]) are easily observable (Kovera, Dickinson, & 
Cutler, 2002). Indeed, many attorneys actively select 
(or, rather, deselect) jurors on the basis of demographic 
information. When researchers (Olczak, Kaplan, & 
Penrod, 1991) gave attorneys mock juror profiles that 
varied along demographic lines (including gender, age, 
marital status, and nationality) and asked them to rate 
the extent to which each profiled juror would be biased 
toward the defense or prosecution, they found that 
attorneys could do this task easily, focusing on one or 
two characteristics to the exclusion of others. 

But though demographic characteristics of jurors 
and juries are sometimes related to their verdicts, the 
correlations are weak and inconsistent from one type 
of trial to another (Devine & Caughlin, 2014). The 
relationships that emerge are usually small and offer no 
guarantee of success to the attorney who deals with only 
a few individuals and one trial at a time. 

The relationship between demographic character- 
istics and verdicts also depends on the type of case. 
For example, in trials that involve issues such as sex- 
ual assault, domestic violence, and sexual harassment, 
women are more likely than men to convict (Golding, 
Bradshaw, Dunlap, & Hodell, 2007), but gender differ- 
ences are not apparent in other kinds of cases (Devine 
& Caughlin, 2014). Nor is gender a reliable predictor 
of verdicts or punitive damages in high-stakes civil liti- 
gation (Vinson, Costanzo, & Berger, 2008). The most 
consistent gender difference involves social influence 
rather than content; men are generally perceived by 
other jurors as more influential than women (Marcus 
et al., 2000). 

Although few studies have examined the relationship 
between jurors’ SES and their verdicts, the general 
consensus is that wealthy jurors are somewhat more likely 
than poorer jurors to assume that criminal defendants are 
guilty, particularly in trials involving theft, burglary, and 
fraud. Well-to-do jurors may have a desire to protect the 
social order and become wary of those who take what is 
not rightfully theirs (Devine, 2012). Laboratory research 
has shown that high-SES mock jurors are less harsh than 
low-SES jurors on civil defendants (Bornstein & Rajki, 
1994). Perhaps the most powerful effect of SES occurs 
at the deliberation table, where jurors of higher status 
are regarded as more influential because of what others 
believe about their competence (York & Cornwell, 
2006). 

Using jurors’ race to predict their verdicts is com- 
plicated because as we described, the racial mix of the 
jury influences an individual juror’s decision. Based on 
the existing data, we can tentatively conclude that Black 
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jurors may be more lenient than Whites in the typi- 
cal criminal case (Devine et al., 2016), but only if the 
defendant is also Black (Sommers & Ellsworth, 2000). 
The mix of races and genders on juries—that is, jury 
demographic diversity—may also be important, as indi- 
vidual jurors on juries with more race-gender subgroups 
(e.g., Latino females) are less likely to convict (Devine 
et al., 2016). 

In general though, with regard to jurors’ demo- 
graphic features, there is little evidence that these char- 
acteristics can consistently predict verdicts in criminal 
cases (Devine et al., 2016) or damage awards in civil 
cases (Vinson et al., 2008). This is probably good news 
because verdicts should be based on the evidence pre- 
sented during the trial and not on the personal features 
of the decision makers. 


Jurors’ Personality and Attitudinal Charac- 
teristics as Predictors of Verdicts. Given that 
demographic variables have only a weak relationship to 
verdicts, one might wonder whether jurors’ personal- 
ity and attitudinal characteristics are better predictors. 
Personality characteristics are relatively stable patterns 
of behavior that describe “how people act in general” 
(Funder, 2004, p. 109). Attitudinal characteristics are 
evaluative reactions toward someone or something that 
are exhibited in feelings, beliefs, and intended actions 
(Olson & Zanna, 1993). 

A number of studies concluded that enduring 
aspects of one’s personality and attitudes may influence 
courtroom decisions, though usually only to a modest 
degree. Using simulated and real juries, this research 
has indicated that certain personality attributes of mock 
jurors such as Authoritarianism, the Need for Cogni- 
tion, and Trust in the Legal System may be related to 
jurors’ verdicts. Personality and attitudinal variables are 
somewhat better predictors of verdict decisions than 
are demographic factors (Lieberman & Olson, 2009), 
though keep in mind that the relationships between 
personality and attitudinal factors on the one hand, and 
verdicts on the other hand, are, at best, only modest. 

Authoritarianism is one personality characteristic 
of jurors that is modestly correlated with their verdicts 
in criminal cases. People with an authoritarian person- 
ality tend to adhere to traditional values, identify with 
and submit to powerful figures, place less emphasis on 
civil liberties, and tend to be punitive toward those 
who violate established norms. In terms of the legal 
system, authoritarian jurors are more likely to vote for 
conviction in mock criminal jury studies (Devine & 


Caughlin, 2014). 


Authoritarian beliefs may be more powerful determi- 
nants of decisions in death penalty trials than in non- 
capital trials. In one study, prospective jurors reporting 
for jury duty in Florida read a condensed version of a 
capital case and recommended an appropriate sentence 
(life without parole or death). They also rated the extent 
to which various aggravating factors (those aspects of a 
crime that support a death sentence) and mitigating fac- 
tors (aspects that support a life sentence) were present 
in the evidence (Butler & Moran, 2007). Jurors who 
scored high on a measure of Authoritarianism endorsed 
more aggravating factors and fewer mitigating factors, 
and were more likely to select a death sentence than 
their counterparts lower in Authoritarianism. 

Interestingly, when highly authoritarian jurors 
encounter a defendant who symbolizes authority, their 
usual tendency to punish the defendant is reversed 
(Nietzel & Dillehay, 1986). In fact, about the only time 
that authoritarian mock jurors are not more convic- 
tion-prone than nonauthoritarians is in trials in which 
the defendant is a police officer. In such cases, the more 
authoritarian jurors tend to identify with the powerful 
and punitive image of the officer. 

Another personality variable—the Need for 
Cognition—may influence how jurors evaluate evi- 
dence in a trial. The Need for Cognition refers to a 
person’s inclination to engage in and enjoy effortful cog- 
nitive work (Cacioppo, Petty, Feinstein, 8 Jarvis, 1996). 
The Need for Cognition explains why some people are 
motivated to think hard and analyze arguments thor- 
oughly, and others are disinclined to do so. This concept 
is assessed by whether people agree with statements such 
as “I only think as hard as I have to” and “The notion 
of thinking abstractly is appealing to me.” In a court- 
room, the Need for Cognition can distinguish those 
jurors who scrutinize the evidence carefully and examine 
its weaknesses from jurors who accept trial testimony at 
face value and have little desire to pore over the evidence 
(DeWitt, Richardson, & Warner, 1997). Jurors with 
low Need for Cognition may pay more attention to wit- 
nesses’ credentials than to the essence of their testimony. 

The Need for Cognition influences how jurors pro- 
cess evidence presented by an expert witness. This evi- 
dence is often complicated, technical, or scientific, and 
may require effortful thinking on the part of jurors. 
When mock jurors read a summary of a sexual harass- 
ment trial in which an expert witness presented research 
that varied in terms of scientific rigor and quality, jurors 
high in Need for Cognition were attentive to the valid- 
ity of the research. They evaluated the expert evidence 
more favorably when the research was valid, and tended 
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to support the side that presented that evidence. On the 
other hand, jurors low in Need for Cognition were not 
attentive to flaws in the expert evidence and were less 
likely to support the side that presented the valid study 
(McAuliff & Kovera, 2008). One study showed that 
jurors who are low in Need for Cognition can be helped 
by a detailed cross-examination of an expert who pre- 
sented flawed research during direct examination. These 
jurors are unlikely to process the expert testimony thor- 
oughly themselves (Salerno & McCauley, 2009). 
Psychologists have also examined the relationship 
between jurors’ verdicts and other attitudinal charac- 
teristics. For example, in their meta-analysis of 272 
empirical studies of criminal jury trials, Devine and 
Caughlin (2014) observed that general Trust in the Legal 
System, as measured by the Juror Bias Scale (Kassin 
& Wrightsman, 1983), was positively associated with 
conviction rates. Jurors with higher levels of Trust in 
the Legal System were more likely to convict, probably 
because they had faith that the defendant was the actual 
perpetrator and that he or she had engaged in illegal 
conduct. This finding is consistent with the observation, 
based on verdict data and questionnaire responses from 
2000 jurors who served in actual cases in four jurisdic- 
tions across the United States, that trust and confidence 
in the police increases the likelihood of conviction in 
criminal cases (Farrell, Pennington, & Cronin, 2013). 
In general then, studies suggest that some person- 
ality and attitudinal variables may be modestly related 
to individual jurors’ verdicts, at least in criminal cases. 
The relationships are less strong in civil cases and, in 
both contexts, probably depend upon the type of case 
(Vinson et al., 2008). But the trials used in these studies 
were “close calls.” That is, the evidence for each side was 
manipulated to be about equally persuasive—in such 
cases, individual juror characteristics may have their 
greatest influence (Penrod, 1990). In the real world, 
trial evidence is often so conclusive for one side that the 
jurors’ personality dispositions may have less impact. 
In any event, attitudes that are relevant to the evidence 
in a case—for example, beliefs about mental health 
and illness in a case involving the insanity defense, and 
attitudes toward the death penalty in a capital murder 
case—will provide better information about how a pro- 
spective juror might reason (Kovera & Austin, 2016). 


Attorney Effectiveness in Voir Dire. Attorneys 
take pride in their skill in selecting a favorable jury. For 
example, a president of the Association of Trial Lawyers 
in America wrote, “Trial attorneys are acutely attuned to 
the nuances of human behavior, which enables them to 
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detect the minutest traces of bias or inability to reach an 
appropriate decision” (Begam, 1977, p. 3). But psychol- 
ogists and other observers of jury trials are less sanguine. 
They have noted that because attorneys rarely get exten- 
sive training or feedback on the wisdom of past choices, 
they may overvalue the role of obvious, identifiable 
demographic variables and undervalue the importance 
of attitudinal characteristics when making peremptory 
challenges. As psychologist Reid Hastie has suggested, 
“la]n attorney’s ability to predict appears limited by a 
very low ceiling of precision” (1991, p. 712). 

There is good reason for social scientists to be skepti- 
cal of how much lawyers can accomplish in voir dire. In 
a study of attorney effectiveness, experienced trial attor- 
neys used juror selection strategies that were not dif 
ferent from or better than those used by inexperienced 
college and law students who were asked to evaluate 
mock jurors (Olczak et al., 1991). Trial attorneys did 
not appear to think any more accurately when making 
personality judgments than did nonprofessionals. Even 
when asked to perform a more realistic task—rating 
jurors from the videotapes of a previous voir dire— 
attorneys did no better than chance in detecting jurors 
who were biased against them (Kerr, Kramer, Carroll, 
& Alfini, 1991). In short, “attorneys cannot read jurors 
like open books” (Devine, 2012). 

Why are attorneys’ judgments hampered in this way? 
One reason is that, like all of us, they are affected by 
their assumptions and expectations about other people. 
Kennard and colleagues demonstrated the powerful pull 
of expectations by recruiting practicing prosecutors and 
defense attorneys to conduct mock voir dires of com- 
munity members (Kennard, Otis, Austin, Zimmerman, 
& Kovera, 2014). They manipulated attorneys’ expecta- 
tions of the pro-prosecution and pro-defense attitudes 
of 12 community members in a random fashion, mean- 
ing that the information researchers provided to attor- 
neys was often at odds with what a community member 
actually thought. The attorneys then conducted a mock 
voir dire and indicated which six prospective jurors they 
would most want on the jury. Attorneys’ expectations 
about a venireperson’s verdict leanings persisted even 
after they had the chance to ask questions of these indi- 
viduals and regardless of a person’s actual inclinations. 
In other words, prosecutors struck more people whom 
they assumed to have pro-defense leanings and defense 
attorneys struck more people whom they assumed were 
pro-prosecution. 

Interestingly, when community members then 
read a summary of a capital murder case and reached 
a verdict, venirepersons who were expected to be 
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pro-prosecution rendered more guilty verdicts than 
venirepersons expected to favor the defense. This result 
is an example of behavioral confirmation processes 
that occur when someone’s (e.g., an attorney's) percep- 
tion of another person (e.g., a prospective juror) causes 
that person to behave in a manner consistent with the 
perceiver’s expectation (Stukas & Snyder, 2002). 

This relatively poor performance by attorneys during 
jury selection has been analogized to biased hypothe- 
sis testing in scientific endeavors (see, e.g., Kovera & 
Austin, 2016). In order to make effective choices— 
that is, in order to select jurors who will be favorably 
inclined toward one’s position—attorneys must gener- 
ate hypotheses about the relationship between jurors’ 
traits, attitudes, and preferences, gather information 
during voir dire to test their hypotheses, and then make 
inferences about how those predilections will play out 
in their case. Each of these tasks—generating hypoth- 
eses, gathering information, and making inferences—is 
made more difficult by the cursory nature of jury selec- 
tion in terms of time allotted and the depth of ques- 
tioning. So it is not surprising that attorneys make 
inaccurate decisions about a venireperson’s leanings. 


Scientific Jury Selection: Does It Work Any 
Better? For years, trial lawyers have been “picking” 
jurors on the basis of their own theories about how 
people behave. But some attorneys—convinced of the 
importance of jury selection yet skeptical of their abil- 
ity to do it well, or limited in the time they can devote 
to it—hire social scientists as jury selection consultants. 
These consultants use empirically based procedures, such 
as focus groups, shadow juries, systematic ratings of pro- 
spective jurors, and surveys of the community, to iden- 
tify desirable and undesirable jurors (Lieberman, 2011). 
This collection of techniques is known as scientific 
jury selection. These techniques were first used to aid 
defendants in several highly publicized “political” tri- 
als of the Vietnam War era, and are now practiced in 
high profile criminal and civil trials (Posey, 2016). The 
prime-time TV series Bu/l, loosely based on the experi- 
ences of Texas trial consultant Phil “Dr. Phil” McGraw, 
depicts aspects of scientific jury selection, though real- 
life consultants claims that it contains a fair amount of 
bull (Tedder-King & Marinakis, 2016). Trial consultant 
Jo-Ellan Dimitrius, who assisted O.J. Simpson’s defense 
team, was also involved in selecting the jury for the 2014 
sentencing trial of Jodi Arias, accused of murdering her 
ex-boyfriend. We describe that case in Box 12.3. 
Scientific jury selection raises a number of com- 
plex issues and generates significant controversy. Some 


critics claim that it subverts the criminal justice system 
because it favors the wealthy over individuals of mod- 
est means (Strier, 1999) and creates a perception among 
the public that the system is rigged (Brown, 2003). 
Others claim that it is ineffective (Kressel & Kressel, 
2002; Saks, 1997). Not surprisingly, consultants (and 
some attorneys) dispute these claims, pointing out that 
public defenders have benefitted from their services and 
touting the value of professional training and experi- 
ence: “We've collected a lot of research and we can spot 
things a lawyer wouldn't normally be paying attention 
to.... Most attorneys do just one or two trials a year, if 
they’re lucky. But a good consultant has studied hun- 
dreds of juries and knows which behaviors and char- 
acteristics to look out for” (quote by consultant Dan 
Wolfe, cited by McCann, 2004). Moreover, because 
the American system of justice remains fundamentally 
adversarial, litigants are expected to present their ver- 
sion of the case as zealously as possible. So they should 
be able to use any legal means available to convince the 
jury to reach a favorable decision. 

How effective ave trial consultants at selecting juries? 
When attorneys in criminal trials first began to rely on 
empirically grounded scientific jury selection, they were 
often successful. Although the procedure seemed to 
work, the success rate may have been inflated by the fol- 
lowing factors: (1) Many of the more widely discussed 
cases involved weak or controversial evidence against 
defendants. (2) Attorneys who made the extra effort to 
enlist jury consultation resources may also have been 
more diligent and thorough in other areas of their case 
preparation. 

To assess the impact of trial consultants, ideally one 
would conduct an experiment in which two identically 
composed juries would decide two identically tried 
cases, one that involved the services of a consultant and 
another that did not. By holding constant all aspects 
of the trial, including the nature of the evidence and 
the identities of the participants, and by varying only 
the involvement of a trial consultant, one might be able 
to reach some conclusion about that person’s impact. 
Unfortunately, it is impossible to conduct such an 
experiment, so we may never know with any precision 
or certainty whether and to what extent trial consul- 
tants are changing the outcomes of trials. 

In addition, the effectiveness of scientific jury selec- 
tion depends on a number of variables over which the 
consultant has no control. These include how many 
peremptory challenges are allowed; the extent to which 
questions delve into matters beyond superficial demo- 
graphic details of prospective panel members; whether 
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The Case of Jodi Arias, Her Two Sentencings, | 50x 12.3 


and Her Trial Consultant 


AP Images/Tom Tingle 


Jodi Arias 


The body of Travis Alexander, a salesman for a legal 
services company, was discovered in the shower of his 
home in Mesa, Arizona on June 9, 2008. He had been 
stabbed nearly 30 times, his throat had been cut, and 
he had been shot in the head. Exactly one month later, 
his ex-girlfriend, Jody Arias, was indicted on charges of 
first-degree murder and the prosecutor announced that 
he would seek the death penalty. Despite her claims 
of physical, emotional, and sexual abuse by Alexan- 
der (delivered over an “unprecedented” 18 days of 


attorneys act on the guidance of the consultant; and, 
perhaps most importantly, the extent to which jurors’ 
attitudes and beliefs will determine the outcome of the 
case (Greene, 2002). The more freedom and flexibility 
inherent in the jury selection procedures and the more 
the case hinges on jurors’ belief systems, the more room 
exists for consultants to ply their trade and the greater 
the chances they can succeed. 

A few empirical studies have investigated the effec- 
tiveness of scientific jury selection, but their proce- 
dures were somewhat artificial. For example, Horowitz 
(1980) trained law students in either scientific jury 
selection or traditional selection methods and inves- 
tigated their performance in four criminal cases. 
Traditional selection methods included relying on 
past experiences, interactions with similar jurors in 
prior trials, and conventional wisdom. Those trained 
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testimony) and her attorneys’ arguments that the kill- 
ing was in self-defense, Arias was found guilty in May, 
2013. The sentencing phase ensued, but ended in a 
mistrial when jurors were unable to agree on a sentence. 

By this point, the case had attracted widespread 
national attention due to gavel-to-gavel coverage on 
cable network HLN. So when prosecutors launched a 
second penalty phase with a new jury in 2014, 300 pro- 
spective jurors were summoned, and the defense team 
did some summoning of its own, enlisting trial con- 
sultant Jo-Ellan Dimitrius to help with jury selection. 
A primary concern was the possibility that a stealth 
juror—someone who had already made up his or her 
mind about punishment—would lie in order to be cho- 
sen. The second sentencing phase also ended in a hung 
jury, and Arias was eventually sentenced to life impris- 
onment without the possibility of parole. 


CRITICAL THOUGHT QUESTION 


Trial consultants often assist lawyers by 

formulating questions to ask during voir 

dire. What are some questions that Jo-Ellan 
Dimitrius might have suggested to defense attorneys 
that would have helped them to select favorable 
jurors? 


in scientific jury selection received pre-trial survey 
responses and profiles showing the desirability of 
prospective jurors. Horowitz determined that neither 
approach was superior for all four trials: traditional 
methods were superior in cases in which there were 
weak links between demographic, personality, and 
attitudinal factors (e.g., in a murder case), whereas sci- 
entific methods were superior when those associations 
were strong (e.g., in a drug sale case). 

A study of scientific jury selection used in a series 
of actual capital murder trials provides somewhat more 
data on the effectiveness of trial consultants. Nietzel 
and Dillehay (1986) examined the outcomes of 31 cap- 
ital trials, some involved a trial consultant and others 
did not. Juries recommended the death sentence in 
61% of the trials in which consultants were not used 
by the defense but in only 33% of the trials in which 


they were used. Of course, these cases differed on many 
variables besides the use of consultants, so it is not pos- 
sible to conclude that different outcomes were due to 
their presence alone. But the results are consistent with 
claims that trial consultants might be effective in cases 
in which jurors’ attitudes are particularly important, 
as when the choice is between life and death. Clearly 
though, there is limited evidence of the effectiveness of 
scientific jury selection, and higher-quality contempo- 
rary studies are sorely needed. 

Still, trial-watchers and social scientists of the jury 
agree that in most cases the evidence is more import- 
ant than jurors’ attitudes or demographic characteristics 
(JJonakait, 2003; Kressel & Kressel, 2002) and that sci- 
entific jury selection may be of limited value in cases 
where the evidence is unambiguous. Richard Seltzer, a 
political scientist and trial consultant himself, acknowl- 
edged this indirectly: “Jurors cannot be predicted with 
the type of accuracy associated with experiments in 
physics” (2006). 

Recognizing that jurors’ demographic and person- 
ality characteristics do not correlate strongly with ver- 
dicts in general, many trial consultants have shifted 
their focus from advising lawyers about jury selection 
to providing services in realms other than jury selection 
(Posey, 2016). These include developing case themes 
and testing those themes in pre-trial focus groups, 
preparing witnesses to testify in court, monitoring the 
effectiveness of evidence presentation during the trial, 
and interviewing jurors after the trial has ended. Con- 
sultants also assist attorneys during mediations. 


Pre-Trial Publicity 


Legal cases have always attracted media attention, and the 
judicial system has struggled for centuries with the fallout 
of publicity that occurs prior to a trial. With the develop- 
ment of 24-hour news networks, thousands of cable and 
satellite channels, online news sources, and social media, 
trial-related information is more accessible to the public 
than ever before. As a result, the judicial system is expe- 
riencing new and growing concerns about the impact of 
this information on prospective jurors, and the number 
of defendants who claim their case has been jeopardized 
by pre-trial publicity has more than doubled in the past 
20 years (Daftary-Kapur, Dumas, & Penrod, 2010). The 
civil litigation system is also affected by publicity con- 
cerning product liability and medical malpractice claims, 
among others, and by the reporting of unusually large 
damage awards (Kritzer & Drechsel, 2012). 
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One recent example in criminal law involved the 
2013 Boston marathon bombing in which three people 
were killed and approximately 280 people were injured. 
The defendant, Dzhokhar Tsarnaev, was charged with 
conspiring to use a weapon of mass destruction result- 
ing in death. (Tsarnaev’s brother, Tamerlan, who had 
allegedly become a follower of radical Islam, was also 
involved but was killed in the days following the bomb- 
ing after being shot by police.) Prior to trial, Tsarnaev’s 
attorneys argued on multiple occasions that because 
so many Bostonians had been affected by the bomb- 
ing and exposed to publicity about victims’ injuries 
and bystanders’ heroism, the trial should be moved to 
a different location. But Judge George O’ Toole denied 
their requests, noting that “the time tested method for 
determining whether a juror can actually set aside his 
beliefs and apply the presumption of innocence is voir 
dire” (Boeri & Sobel, 2015). Indeed, nearly all pro- 
spective jurors had heard details of the bombing and 
although many presumed that Tsarnaev was guilty, 
they were not automatically dismissed. Rather, Judge 
O’Toole reminded jurors that the law requires that they 
set aside their opinions, and then asked whether they 
could decide the case based solely on the evidence that 
would emerge during the trial and on his instructions. 
Many prospective jurors said they could. The jury that 
was eventually selected found Tsarnaev guilty and sen- 
tenced him to death. But this trial highlights some of 
the challenges to the legal system’s goal of forming fair 
and impartial juries when the case has attracted a great 


deal of pre-trial publicity. 


Conflicting Rights 


Pre-trial publicity highlights tensions between two 
cherished rights protected by the U.S. Constitution: 
freedom of the press as guaranteed by the First Amend- 
ment, and the right to a speedy and public trial before 
an impartial jury, as guaranteed by the Sixth Amend- 
ment. In the majority of cases, the liberties ensured by 
the First and Sixth Amendments are compatible and 
even complementary. The press informs the public 
about criminal investigations and trials, and the pub- 
lic learns the outcomes of these proceedings and gains 
increased appreciation for both the justness and the foi- 
bles of our system of justice. 

On occasion, however, the First and Sixth Amend- 
ments clash. The press publishes information that, when 
disseminated among the public, threatens a defendant's 
right to a trial by impartial jurors. This can occur in 
cases in which defendants and/or victims, because of 
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their fame or infamous acts (like those of Tsarnaev), 
have gained national reputations. More commonly, it 
happens when local news media, online postings, and 
press releases disseminate information about a crime or 
the parties involved that is inflammatory, biased, emo- 
tion-laden, or factually erroneous. Examples of this 
information include details about a person’s prior crim- 
inal record, a confession made by the accused, unfavor- 
able statements regarding the defendant’s character, and 
criticisms of the merits of pending cases. 

The Supreme Court has considered several cases in 
which defendants claimed that their right to an impar- 
tial jury was impaired by inflammatory pre-trial pub- 
licity. In one case, Jon Yount’s confession that he had 
killed a high school student was published in two local 
papers in 1966. Prior to trial, like Tsarnaev, Yount cited 
continuing publicity about the case and requested that 
the trial be moved to a different jurisdiction. The judge 
denied the motion despite the fact that 77% of prospec- 
tive jurors admitted they had an opinion about Yount’s 
guilt. Yount appealed his conviction, claiming that the 
publicity had made a fair trial impossible. The Supreme 
Court ruled against him, reasoning that a “presumption 
of correctness” should be given to the trial judge’s opin- 
ion because, being present at the trial, the judge was in 
a better position to evaluate the demeanor, credibility, 
and, ultimately, the competence of prospective jurors 
(Patton v. Yount, 1984). 

But in Rideau v. Louisiana (1963), the Court decided 
that dissemination of news that included information 
strongly pointing to the defendant’s guilt violated his 
rights. On three occasions, a local TV station broad- 
cast a 20-minute clip of Rideau, surrounded by law 
enforcement officials, confessing in detail to charges 
of robbery, kidnapping, and murder. Rideau’s request 
for a change of venue was also denied, and Rideau was 
convicted and sentenced to death by a jury, of which at 
least three members had seen the televised confession. 
The Supreme Court reversed this decision, Rideau was 
granted a new trial, and he was eventually convicted of 
manslaughter, rather than murder. (In the 43 years he 
spent in prison prior to his 2005 release, Rideau trans- 
formed himself from an illiterate eighth-grade dropout 
to a national advocate for prison reform, a filmmaker, 
and an award-winning editor of Angola State Prison’s 
renowned Angolite magazine. Perhaps most important, 
he acknowledged responsibility for his crime and apolo- 
gized for the harm he caused [Green, 2005].) 

Finally, in its most recent look at the potentially prej- 
udicial effects of pre-trial publicity (MuMin v. Virginia, 
1991), the Supreme Court held that if prospective 
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jurors claim they can be impartial, defendants do not 
have a constitutional right to ask them about the specif- 
ics of their exposure to pre-trial publicity. According to 
the Court, such assurances are all that the Constitution 
requires. 

Yet it is difficult to know how much trust to place in 
jurors’ claims of impartiality. The problem is not that 
jurors lie about their beliefs, although some probably 
do. The issue is that people might not be aware of or 
admit the full measure of their prejudices in public. 
Prospective jurors would have to acknowledge that they 
received biasing information, know that they integrated 
those details with other pieces of information, and 
be able to reverse or control the biasing effects of this 
information—a very difficult cognitive task (Bornstein 
& Greene, 2017). 

Even if completely aware of their biases, prospective 
jurors might not be willing to disclose them in an open 
courtroom before a judge who encourages them to be 
fair and open-minded. They might experience evalua- 
tion apprehension, whereby they provide the answers 
that they perceive the judge wants to hear, regardless 
of whether their responses are truthful. One wonders 
whether this occurred during voir dire in the Boston 
marathon bombing trial. 


Effects of Pre-Trial Publicity 


A large number of studies have measured the effects 
on jurors of various kinds of pre-trial publicity pre- 
sented in different media. Both experimental and 
field studies have been conducted. In experimental 
studies, participants are first exposed (or not exposed, 
in the control group) to some form of publicity and 
then are asked to assume the role of jurors in a sim- 
ulated trial. In field studies, community-respondents 
are surveyed to assess the effects of naturally occurring 
publicity about an actual case. Taken together, these 
studies point to the conclusion that jurors exposed 
to pre-trial publicity are more likely than those not 
so exposed to favor the prosecution and prejudge the 
defendant as guilty. 


Experimental Studies of the Effects of Pre-Trial 
Publicity. Using experimental procedures, researchers 
manipulate the presence and type of pre-trial publicity 
and measure its impact on perceptions of witnesses and 
the defendant, evaluations of evidence, and the final 
verdict. Because all aspects of the trial except the public- 
ity are held constant, scientists can assess whether varia- 
tions in publicity cause differences in responses. 


Many experimental studies have examined the effects 
of negative or anti-defendant information in pre-trial 
publicity on perceptions of the defendant. These stud- 
ies generally show that pre-trial publicity affects jurors’ 
evaluations of the defendant’s character and criminality, 
the extent to which they like or sympathize with him, 
their pre-trial sentiments about his guilt, and their final 
verdicts (Steblay, Besirevic, Fulero, & Jiminez-Lorente, 
1999). A few studies have explored the effects of posi- 
tive or pro-defendant pre-trial publicity. In one (Ruva & 
McEvoy, 2008), mock jurors who were exposed to pos- 
itive publicity were less likely to convict the defendant 
than were jurors exposed to negative or no publicity. 

Still other studies have attempted to explain why 
these effects occur. Three explanations seem reasonable. 
First, pre-trial publicity may bias jurors’ interpreta- 
tions of the evidence to which they are exposed at trial. 
If pre-trial publicity about the defendant is negative, 
jurors evaluate trial testimony—even ambiguous testi- 
mony—in a manner adverse to the defendant yet con- 
sistent with the publicity (Ruva & Guenther, 2015). In 
short, the publicity affects jurors’ ability to determine 
the true probative value of the evidence. Second, jurors 
exposed to publicity come to believe, wrongly, that the 
pre-trial information was actually presented as part 
of the evidence at trial. This is a source monitoring 
error: jurors are mistaken about the source of their 
information (Ruva, McEvoy, & Bryant, 2007). Finally, 
pre-trial publicity often elicits emotional responses that 
are associated with jurors’ verdicts. In one study, jurors 
who were exposed to anti-defendant information pre- 
trial were angrier after the trial than jurors not exposed 
to this information, and as anger increased, so did guilt 
ratings (Ruva, Guenther, & Yarbrough, 2011). 

An interesting question, given the pervasiveness of 
digital news sources and the declining readership of 
newspapers, is whether pre-trial information conveyed 
on a screen has a different impact than information 
conveyed in print. In an experiment designed to test 
this question, participants were randomly assigned to 
one of three conditions that varied the format by which 
pre-trial media information was presented about the 
Mount Cashel orphanage case, a highly publicized case 
in Canada concerning alleged sexual abuse by a group 
of Roman Catholic men who ran an orphanage in New- 
foundland (Ogloff & Vidmar, 1994). The damaging 
pre-trial material was presented to participants through 
(1) television, (2) newspaper articles, or (3) both TV 
and newspapers. Presentation of publicity via television 
had a greater biasing impact than the same information 
presented in print, but the combined effects of TV and 
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newspaper publicity had the greatest impact of all. Of 
additional interest, participants were generally unaware 
that their opinions had been biased by this material. An 
obvious next step in this line of research is to evaluate 
the impact of pre-trial information communicated via 
various online sources. 

To this point, we have considered the effects of 
specific pre-trial publicity, showing that case-specific 
information made available prior to trial can affect the 
sentiments of jurors in that trial. But jurors can also 
be influenced by generic prejudice—that is, prejudice 
arising from media coverage of issues not specifically 
related to a particular case but thematically relevant to 
the issues at hand. Highly stigmatized conduct such 
as deviant sexual behavior can engender strong feel- 
ings among jurors that are unrelated to the facts of any 
particular case (Wiener, Arnot, Winter, & Redmond, 
2006). In fact, the late Judge Abner Mikva of the Court 
of Appeals for the District of Columbia suggested that 
generic prejudice may be more problematic than spe- 
cific pre-trial publicity: 


Pretrial publicity is not the big difficulty. It is generic 
prejudice. I do not think you can get a fair child abuse 
trial before a jury anywhere in the country ... I do not 
care how sophisticated or how smart jurors are, when 
they hear that a child has been abused, a piece of their 
mind closes up, and this goes for the judge, the juror, 
and all of us (cited by Doppelt, 1991, p. 821). 


Psychological research seems to support Judge Mik- 
vas assertion. For example, Wiener et al. (2006) found 
evidence of generic prejudice among mock jurors, and 
the effects of prejudice were greater in cases of sexual 
assault than homicide. Kovera (2002) showed that 
media exposure and preexisting attitudes interact: expo- 
sure to a story about a rape case influenced participants’ 
appraisals of the witnesses and verdicts in a different 
rape case, but preexisting attitudes also affected the 
impact of the media on mock jurors’ judgments. 

Generic prejudice probably works by transferring 
preexisting beliefs and stereotypes about categories 
of people to a particular defendant in a trial setting 
(Vidmar, 2002). As a result, the facts of the case and the 
personal characteristics of the defendant go relatively 
unheeded. Racial and ethnic stereotypes are the most 
common forms of generic prejudice; for example, some 
people believe that an African American defendant is 
more likely to be guilty of a crime than a White defen- 
dant, all other things being equal. Muslim Americans 
on trial in the United States these days may also experi- 
ence some form of generic prejudice. 
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Field Studies of the Effects of Naturally Occurring 
Publicity. Serious crimes attract extensive news cov- 
erage, typically from the prosecutor’s view of the case. 
Field studies, a research technique favored by trial con- 
sultants, can assess the saturation of a news story in a 
community by polling people about their knowledge 
of an actual crime. In some instances, polling occurs in 
the community where publicity is assumed to be wide- 
spread, as well as in jurisdictions farther from the crime, 
allowing for comparisons between respondents in two 
or more locales. 

Whether surveying opinions about notorious 
crimes (Studebaker et al., 2002) or cases of only local 
interest (Vidmar, 2002), these studies consistently 
find that persons exposed to pre-trial publicity pos- 
sess more knowledge about the events in question, are 
more likely to have prejudged the case, and are more 
knowledgeable of incriminating facts that would be 
inadmissible at the trial. On rare occasions, when a 
field study demonstrates that the volume of publicity 
has been overwhelming and when a crime has touched 
the lives of large numbers of local residents, a judge 
will have no option but to move the trial. The Okla- 
homa City bombing case described in Box 12.4 is a 
good example. 

In field studies, participants are typically asked 
about their knowledge of the crime in question, their 
perceptions of the defendant’s culpability, and their 
ability to be impartial in light of their knowledge. (As 
we noted, responses may be of questionable validity 
because of jurors’ inability to detect their own biases.) 
Surveys have revealed both specific prejudice, which 
stems from media coverage of a particular case (as in 
the Oklahoma City bombing), and more generic prej- 
udice, which derives from mass media reports of social 
and cultural issues. Moran and Cutler (1991) showed 
that media descriptions of drug crimes influenced atti- 
tudes toward particular defendants who were charged 
with drug distribution. Cases involving sexual abuse 
also engender strong sentiments, fed in part by media 
coverage. Furthermore, generic prejudices can be 
engendered by publicity about jury damage awards and 
the controversy over tort reform in civil cases (Kritzer 
& Drechsel, 2012). Nearly half of prospective jurors 
awaiting jury selection in Seattle said that their attitudes 
about tort reform were informed by the media and the 
more these individuals supported tort reform, the more 
negatively disposed they were to civil plaintiffs (Greene, 
Goodman, & Loftus, 1991). On the other hand, pub- 
licity about lawsuits that involve consumer safety issues 
such as contaminated food or dangerous products can 
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be very valuable because it enables people to avoid those 
things (Kritzer & Drechsel, 2012). 

Field studies have several strengths. For example, 
they use large and representative samples of prospec- 
tive jurors, and they rely on naturally occurring pub- 
licity about actual cases. They also have a weakness: 
the data are correlational in nature and cannot indi- 
cate the direction of any relationship between expo- 
sure to publicity and prejudice. For example, does 
exposure to publicity lead to prejudicial sentiments 
about the defendant, or, alternatively, do people with 
an anti-defendant bias voluntarily expose themselves 
to such publicity? Reasoning from Kovera’s (2002) 
study on the interactive effects of the media and pre- 
existing attitudes in a rape case, we suspect that both 
alternatives are possible. 

Some scholars (e.g., Carroll et al., 1986) have sug- 
gested another weakness in field surveys. They argue 
that courts should not conclude that pre-trial publicity 
biases jurors just because it affects their attitudes; to 
be truly prejudicial, it must also affect their verdicts. 
According to this logic, we need to know whether 
pre-trial publicity effects persist through the presen- 
tation of trial evidence. Some evidence suggests that 
anti-defendant biases held at the beginning of the trial 
persist through the presentation of evidence and may 
even influence the way the evidence is interpreted 
(Ruva & Guenther, 2015). 


Using Multiple Methods to Assess Effects of 
Pre-Trial Publicity. Given the limitations of both 
experimental and field studies, a few researchers have 
opted to use multiple methods to understand effects of 
pre-trial publicity in an actual trial as it occurred. One 
study focused on the shooting death of Sean Bell by 
three New York City police officers on the morning of 
Bell’s wedding. The incident generated a great deal of 
controversy about the actions of the officers and, more 
broadly, about the treatment of African Americans 
by the New York City police. The three-stage study 
involved analyzing news articles, experimentally expos- 
ing residents of Boston (where case familiarity was 
almost nonexistent) to pre-trial publicity, and measur- 
ing the impact of varying levels of naturally occurring 
exposure in New York City residents (Daftary-Kapur, 
Penrod, O’Connor, & Wallace, 2014). 

Results showed that regardless of whether exposure 
was experimentally manipulated or naturally occurring, 
those who had read pro-prosecution articles were more 
familiar with the case and more likely than those who read 
pro-defense articles to judge the defendants guilty prior 
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The Case of Timothy McVeigh: Data on the Prejudicial BORE 


Effects of Massive Pre-Trial Publicity 


BOB DAEMMRICH/AFP/Getty Images 


Timothy McVeigh 


At 9:02 A.M. on April 19, 1995, a massive explosion 
destroyed the Murrah Federal Building in Oklahoma 
City. The bombing killed 163 people in the building 
(including 15 children in the building’s day-care center, 
which was visible from the street) as well as 5 people out- 
side. The explosion trapped hundreds of people in the 
rubble and spewed glass, chunks of concrete, and debris 
over several blocks of downtown Oklahoma City. It was 
the country’s most deadly act of domestic terrorism. 

Approximately 75 minutes after the blast, Timothy 
McVeigh was pulled over while driving north from Okla- 
homa City because his car lacked license tags. Two days 
later, the federal government filed a complaint against 
McVeigh on federal bombing charges. By August 1995, 
McVeigh and codefendant Terry Nichols had been charged 
with conspiracy, use of a weapon of mass destruction, 
destruction by explosives, and eight counts of first-degree 
murder in connection with the deaths of eight federal law 
enforcement officials who had been killed in the blast. 

The bombing, the heroic actions of rescue workers, 
and the arrest of McVeigh all generated a tremendous 
amount of publicity. Millions of Americans saw images 
of McVeigh, wearing orange jail garb and a bullet- 
proof vest, being led through an angry crowd outside 
the Noble County Jail in Perry, Oklahoma. Predict- 
ably, McVeigh’s defense team requested that the trial be 
moved from Oklahoma City to a more neutral (or at 
least a less emotionally charged) locale. 

As part of their motion to move the trial, McVeigh’s 
attorneys enlisted the help of a group of psychologists to 


provide information to the court about the extent and 
type of publicity in the Oklahoma City newspaper and 
in the papers from three other communities (Lawton, 
Oklahoma, a small town 90 miles from Oklahoma 
City; Tulsa; and Denver) (Studebaker & Penrod, 1997). 
Their media content analysis identified all articles per- 
taining to the bombing in these four papers between 
April 20, 1995, and January 8, 1996, and coded the 
content of the text, including positive characterizations 
of victims, negative characterizations of the defendant, 
reports of a confession, and emotionally laden publicity. 
They also measured the number of articles printed in 
each paper and the amount of space allotted to text and 
pictures (United States v. McVeigh, 1996). 

The data were compelling: During the collection 
period, 939 articles about the bombing had appeared in 
the Oklahoma City newspaper and 174 in the Denver Post. 
By a whopping 6,312—558 margin, the Daily Oklahoman 
had printed more statements of an emotional nature 
(e.g., emotional suffering, goriness of the scene) than the 
Denver Post (Studebaker & Penrod, 1997). On the basis of 
this analysis and other evidence presented at the hearing, 
Judge Richard Matsch moved the trial to Denver. In June 
1997, McVeigh was convicted on all 11 counts and sen- 
tenced to death. He was executed in June 2001. 

Critics have long suggested that studies of pre-trial 
publicity lack usefulness because they do not measure 
the public’s reactions to naturally occurring publicity. 
(As we pointed out, researchers often “expose” partici- 
pants to news reports in the context of an experiment.) 
To address these concerns, Christina Studebaker and 
her colleagues conducted an online study to examine 
how differences in naturally occurring exposure to pre- 
trial publicity affected public attitudes, evidence eval- 
uation, and verdict and sentencing preferences in the 
McVeigh case (Studebaker et al., 2002). They found, 
among other things, that the closer people were to the 
bombing site, the more they knew about it and the 
more they believed that McVeigh was guilty. This study 
employs a novel methodology to explore important 
real-world effects of pre-trial information. 


CRITICAL THOUGHT QUESTION 


Why would prospective jurors with more knowl- 
edge about the case also be more likely to convict 


Timothy McVeigh? 
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to trial. People exposed to greater quantities of publicity 
were more biased than those exposed to less publicity. 
Importantly, exposure occurred eight weeks before par- 
ticipants rendered verdicts, suggesting that the effects of 
pre-trial publicity may be long lived. The study also lends 
external validity to laboratory studies in which exposure 
to media accounts is manipulated by researchers. 


Remedies for the Effects of Pre-Trial 
Publicity 


Given that pre-trial publicity adversely affects jurors’ 
impartiality, what can be done to restore the likelihood 
of a fair trial for the defendant? Four alternatives are 
available. 


1. Continuance. The trial can be postponed until a 
later date, with the expectation that the passage of 
time will lessen the effects of the prejudicial mate- 
rial. This view remains in vogue with some judges. 
But although continuances may decrease jurors’ 
reliance on factual pre-trial publicity, they do not 
dampen jurors’ recall or use of emotionally bias- 
ing information (Kramer, Kerr, & Carroll, 1990). 
Futhermore, prejudicial effects of pre-trial public- 
ity can linger for at least eight weeks post-exposure 
Daftary-Kapur et al. (2014). 

2. Expanded voir dire. The most popular method for 
handling pre-trial prejudice involves conducting a 
thorough voir dire of potential jurors in order to 
identify and dismiss those with particularly strong 
biases. But expanded voir dire may be of limited 
usefulness. Jurors may not recognize their own 
biases, and can hide their true feelings from an 
examiner if they so choose. They may also be hesi- 
tant to self-disclose in a public courtroom. Finally, 
Freedman, Martin, and Mota (1998) found that 
the impact of pre-trial publicity actually increased, 
rather than decreased, when jurors were ques- 
tioned about their exposure prior to trial. 

3. Judicial instructions. A fairly simple remedy for the 
biasing effects of pre-trial publicity is an instruction 
from the judge telling jurors to ignore what they 
learned about the case prior to trial and admon- 
ishing them to base their decision on the evidence. 
But cautionary instructions may also be insuffi- 
cient to reduce the biasing effects of exposure to 
pre-trial publicity. In one mock jury study, partic- 
ipants learned that a defendant was charged with 
killing his estranged wife and a neighbor (Fein, 
McCloskey, & Tomlinson, 1997). Before trial, half 
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of the jurors read articles about the murders and 
some also read an article in which the defense attor- 
ney complained about the negative publicity: “The 
coverage of this case serves as another fine example 
of how the media manipulates information to sell 
papers, and knowingly ignores acts which would 
point toward a defendant’s innocence” (p. 1219). 
Despite judicial instructions to ignore this infor- 
mation, jurors’ verdicts were significantly influ- 
enced by it, unless the defense attorney had made 
them suspicious of the media’s motives. In other 
words, mock jurors could follow the instruction 
only when they were given some reason to suspect 
that the pre-trial information was biased. 

On the basis of existing research, these three rem- 
edies appear to be largely ineffective. These meth- 
ods probably fail as safeguards because of the way 
that people remember and use information to 
form impressions and make judgments (Ruva & 
Guenther, 2015). Unless they have some reason 
to discount or ignore pre-trial publicity when it is 
first encountered, most people will use it to help 
them interpret subsequent information and to 
make various pieces of information “fit” together 
in a coherent theme. Therefore, once the idea of 
a guilty perpetrator is established, it may become 
an organizing principle for the processing of addi- 
tional information about the person. For these rea- 
sons, safeguards that attempt to remove an existing 
bias may never work as well as trying to find jurors 
who never had a bias to start with. For this reason, 
most social scientists prefer changes of venue. 
Change of venue. A change of venue, the most 
extreme remedy for pre-trial prejudice, is typi- 
cally requested by defense attorneys in cases that 
have generated a great deal of biased publicity 
(e.g., the Boston marathon bombing case). Chang- 
ing venue means that the trial is held in a differ- 
ent geographic jurisdiction and that jurors for the 
trial may be drawn from this new jurisdiction. But 
venue changes are expensive, inconvenient, and 
time-consuming, so judges are reluctant to grant 
them, though some evidence suggests that they are 
more easily persuaded when defense attorneys pro- 
vide media analyses documenting the extent of news 
coverage (Spano, Daftary-Kapur, & Penrod, 2011). 
Venue changes can result in significant variations 
in characteristics of the communities, and hence, 
the jurors, involved, as illustrated by the case of 
William Lozano, a Hispanic police officer who was 
convicted of killing an African American motorist 


in Miami. After his conviction was reversed because 
of pre-trial publicity and he was granted a retrial, 
the case was first moved to Tallahassee (which has 
a much smaller Hispanic population than Miami) 
and eventually tried in Orlando (where the His- 
panic population is more sizeable). The Florida 
appellate court reasoned that in cases in which race 
may be a factor and changes of venue are appropri- 
ate, trials should be moved to locations where the 
demographic characteristics are similar to those of 
the original location (State v. Lozano, 1993). 

In some instances, judges have imported jurors 
from a nearby jurisdiction under the assumption 
that they are less likely to be influenced by local 
publicity. The judge in Bill Cosby’s 2017 sexual 
assault trial undertook this plan when he agreed 
to bring in jurors from outside of suburban Phil- 
adelphia, where the trial was held. This solution 
reduces inconveniences for the judge, other court 
personnel, and attorneys, but obviously increases 
hardships on jurors. 


Summary 
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Psychologists have been enlisted to support a lawyer's 
motion for one or more of these protections against 
pre-trial prejudices. When publicity is pervasive, a pro- 
fessionally conducted public opinion survey is the tech- 
nique of choice for evaluating the degree of prejudice 
in a community. Public opinion surveys gauge how 
many people have read or heard about a case, what they 
have read or heard, whether they have formed opinions, 
what these opinions are, and how their opinions influ- 
ence perceptions of the case. 

Public opinion surveys are also time consuming, 
and often require more resources than the typical cli- 
ent can afford. However, they usually yield valuable 
information. Obtaining a change of venue for a highly 
publicized case is probably the most effective pro- 
cedure available for improving the chances for a fair 
trial. Moreover, even if the venue is not changed, the 
results of the survey can often be used in jury selection. 
Because of the multiple purposes for which they can be 
used, public opinion surveys are a popular tool among 
trial consultants. 


1. How do juries’ verdicts differ from those of 
judges’? The question of whether juries’ and judges’ 
verdicts differ significantly was answered in a mas- 
sive empirical study by Harry Kalven and Hans 
Zeisel. In actual trials, 75% of the time the jury 
came to the same verdict that the judge would have 
reached. In 19.5% of trials, the judge and jury dis- 
agreed. In the vast majority of these disagreements, 
the jury was more lenient than the judge. The 
major source of discrepancies was what Kalven and 
Zeisel called “jury sentiments,” or factors beyond 
the evidence and the law. Recent replications of this 
classic study showed remarkably similar results: In 
criminal cases, the judge and jury agreed on a ver- 
dict in 70% of trials, and when there was disagree- 
ment, jurors were more likely than judges to acquit. 


2. What does the legal system seek in trial juries? 
The legal system seeks representative and unbiased 
juries. Both are hard to achieve. The jury selection 
process can, in some instances, create an unrepre- 
sentative jury. 


3. What stands in the way of jury representative- 
ness? The lists from which jurors’ names were 
selected—originally only voter registration lists— 
underrepresent certain segments of society such as 
youth, older adults, and minorities. Many people 
fail to respond to their jury summons. Others seek 
dismissal by claiming personal hardship. To make 
jury pools more representative, jurisdictions have 
broadened the sources of names of prospective 
jurors. 


4. What procedures are used in voir dire? The 
goal of voir dire is an unbiased jury. Prospective 
jurors who have biases or conflicts of interest can 
be challenged for cause and discharged. Using 
peremptory challenges, each side may also dismiss 
a certain number of prospective jurors without 
giving any reason. Questioning of the prospective 
jurors is done at the discretion of the judge. In 
most trials, there is some combination of questions 
from the judge and the attorneys. When question- 
ing jurors, most attorneys also try to sway them to 
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their viewpoint through various ingratiation and 
indoctrination techniques. 


What personality and attitudinal characteris- 
tics of jurors, if any, are related to their verdicts? 
How effective are lawyers at responding to these 
characteristics? A few personality- and attitude-re- 
lated characteristics of jurors—Authoritarianism, 
Need for Cognition, and Trust in the Legal 
System—are related to their verdicts. Attorneys 
tend not to focus on jurors’ personality character- 
istics during jury selection, probably because they 
are difficult to identify. In choosing jurors, lawyers 
base decisions on their implicit personality theo- 
ries and stereotypes. 


What role do trial consultants play in a trial? 
Initially, practitioners of scientific jury selection 
tried to determine which demographic character- 
istics of jurors were related to sympathy for one 
side or the other in trials. More recently, con- 
sultants have broadened their work to include 
(1) pre-trial assessments of reactions to the 
evidence and (2) the development of themes that 


Key Terms 


organize the evidence for specific jurors likely to 
be swayed by this approach. There is some evi- 
dence that science-oriented consultation may be 
useful in cases in which jurors’ attitudes about the 
evidence are especially important. 


In what ways does pre-trial publicity pose a 
danger to fair trials? How can these dangers be 
reduced? Freedom of the press and the right to 
a fair trial are usually complementary, but some 
trials generate so much publicity that the parties’ 
right to an impartial jury is jeopardized. In addi- 
tion, publicity about other cases or about social 
or cultural issues can create generic prejudice that 
can influence jurors’ reasoning in a particular case. 
Psychologists have studied the effects of pre-trial 
publicity on potential fact-finders and have also 
evaluated various mechanisms for reducing the 
negative effects of pre-trial publicity. Change of 
venue, though the most costly remedy, may also 
be the most effective because it does not require 
jurors to disregard information to which they have 
been exposed. 


Authoritarianism 


behavioral confirmation 
processes 


bench trial 

black sheep effect 
casuistry 
challenges for cause 
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change of venue 

cognizable groups 

evaluation apprehension 

generic prejudice 

implicit biases 

implicit personality 
theory 


jury sentiments 

Need for Cognition 

peremptory challenges 

scientific jury selection 

selection effects 

similarity—leniency 
hypothesis 


social desirability effect 

social judgments 

source monitoring 

specific pre-trial 
publicity 

ventre 


voir dire 


Jurors and Juries 


BOX 13.1: The Case of Ex-Smoker Lucinda Naugle and 
Her $300 Million Jury Award 


The Story Model 


Jurors Rely on Relevant Evidence, Seen through the Lens 
of Their Emotions 


Jurors’ Understanding of Expert Testimony 


BOX 13.2: The Case of Dharun Ravi: Expert Testimony 
from an L.T. Specialist 


Jurors’ Abilities to Understand Their Instructions 

Jurors’ Willingness to Apply Their Instructions 

BOX 13.3: The Case of Byron De La Beckwith: Jury Nul- 
lification and Race 


Jurors’ Abilities to Decide Complex Cases 


Effects of Extralegal Information 


BOX 13.4: The Case of Charles Falsetta and His Propen- 
sity to Commit Sex Crimes 


Can Jurors Disregard Inadmissible Evidence? 


The Assumption of a Blank Slate 


Inevitability of Juror Bias 


BOX 13.5: The Case of Jerry Sandusky: The Search for 
Unbiased Jurors 


302 CHAPTER 13 Jurors and Juries 


ORIENTING QUESTIONS 


1. Describe the issue of jury competence. 


2. What evidence is most important to jurors when 
deciding guilt in criminal trials? When deciding lia- 
bility and damages in civil trials? 

3. How can jurors be helped to understand their 
instructions? 

4. What is the impact of extralegal information on 
jurors? 


ne out of three Americans will serve as a juror 

at some point in their lives. Other than vot- 

ing, there is no more direct way that citizens 
can be involved in their government. Juries are a vital 
institution of a democratic society. A trial by jury is 
the only right to appear in both the main body of the 
U.S. Constitution (Article 3) and the Bill of Rights 
(Sixth Amendment for criminal cases and Seventh 
Amendment for civil cases). The U.S. Supreme Court 
underscored the importance of the jury by stating that 
“(t]he guarantees of jury trial in the state and federal 
constitutions reflect a profound judgment about the 
way in which the law should be enforced and justice 
administered” (Duncan v. Louisiana, 1968, p. 149). 
More recently, the Supreme Court acknowledged the 
preeminent role of juries in our legal system when it 
announced that nearly any contested fact that increases 
the penalty for a crime must be determined by a jury 
(Blakely v. Washington, 2004). 

Trial by jury is an institution that routinely draws 
ordinary citizens into the apparatus of the justice sys- 
tem. Although the number of U.S. cases decided by 
juries has dropped recently as a result of rising litigation 
costs and alternative dispute resolution, many countries 
around the world are changing their legal systems to 
include laypeople as jurors (Hans, Fukurai, Ivkovic, & 
Park, 2017). In fact, jury trials have been reintroduced 
in Russia and Spain; instituted in Japan, South Korea, 
Venezuela, and Argentina; and form an integral part 
of the legal system in countries in Africa (e.g., Ghana, 
Malawi), Asia (e.g., Sri Lanka, Hong Kong), South 
America (e.g., Brazil), and Europe (e.g., England, Scot- 
land, Ireland, Denmark). Jurors also decide many crim- 
inal cases in Canada, Australia, and New Zealand. 

For many jurors, their participation demands sacri- 
fices of income, time, and energy. In a massive class action 


5. Can jurors disregard inadmissible evidence? 


io 


What is meant by the statement “Bias is inevitable 
in jurors”? 

7. What reforms of the jury system do psychologists 
suggest? 


lawsuit against the Ford Motor Corporation, one juror 
continued to attend the trial even after suffering injuries in 
a hit-and-run accident and in spite of requiring constant 
pain medication; another juror whose family moved out 
of the county opted to live in a hotel near the courthouse 
in order to continue hearing the case. On occasion, jury 
service can be extremely unpleasant: in 2009 a San Diego 
judge declared a mistrial in a kidnapping case after the 
defendant flung feces at the jury. Fortunately, he missed. 
Yet serving on a jury can also be educational and inspir- 
ing. Many jurors have a positive view of the court system 
after serving (Bornstein & Greene, 2017). Occasionally, 
jury service even brings great personal satisfaction, as it 
did for Erika Ozer and Jeremy Sperling, who married a 
few years after they met in a New York City jury box. 
The American legal system relies on laypeople to 
serve as jurors in both criminal and civil trials, and in 
both federal and state courts. Although laws and pro- 
cedures differ somewhat in the state and federal sys- 
tems, the task for jurors is essentially the same: listen 
attentively to the evidence, decide what “facts” are true, 
and consider those facts in light of the relevant laws 
as explained by the judge to reach a verdict. Jurors in 
criminal trials have a different objective than those in 
civil trials, however. In criminal trials, the question is 
whether the government, by way of the prosecutor, has 
proven “beyond a reasonable doubt” that the defendant 
is guilty of the crime charged. In civil trials, juries typ- 
ically make two decisions: first, whether the defendant 
(or, in some instances, the plaintiff) is liable, meaning 
responsible for the alleged harm, and second, whether 
the injured party (typically the plaintiff) should receive 
any money to compensate his or her losses, and if so, 
how much. These monies are called damages. For 
example, if a pedestrian is injured by a fast-moving 
bicyclist, jurors can be called on to decide whether the 
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bicyclist was at fault and how much money the pedes- 
trian should receive. Although the vast majority of civil 
cases are resolved outside the courtroom, often in settle- 
ment discussions between the opposing lawyers, thou- 
sands of civil cases are tried before juries each year. 

The jury system casts its shadow well beyond the steps 
of the courthouse, because predictions about jury verdicts 
influence decisions to settle civil lawsuits and to accept 
plea bargains in criminal cases. Thus, the jury trial is an 
important and influential tradition; no other institution 
of government places power so directly in the hands of 
the people and allows average citizens the opportunity to 
judge the actions of their peers (Abramson, 1994). 

Antecedents of the contemporary jury system may 
be seen in citizen juries used by the ancient Greeks and 
Romans, and formalized in English laws of 800 years 
ago. Despite this long history, the jury system has often 
been criticized. One commentator described the jury as, 
at best, 12 people of average ignorance. Another critic, 
Judge Jerome Frank, who served on the federal appeals 
court, complained that juries apply law they don't 
understand to facts they can’t get straight. Even Mark 
Twain took a swing at the jury system. In Roughing It, he 
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called the jury “the most ingenious and infallible agency 
for defeating justice that wisdom could contrive.” 

The civil jury, in particular, has been vilified. Among 
the criticisms: civil juries are incompetent, capricious, 
unreliable, biased, sympathy prone, confused, gullible, 
hostile to corporate defendants, and excessively gen- 
erous to plaintiffs (Vidmar, 1998). We examine, and 
debunk, many of these claims later in this chapter. 

Much of the public outcry focuses on the seemingly 
excessive nature of jury damage awards. For example, 
Marc Bluestone of Sherman Oaks, California, received 
a jury award of $39,000 after his mixed-breed Labrador 
retriever, valued at $10, died a few days after returning 
home from a two-month stay at a pet clinic. Explains 
Steven Wise, a lawyer and animal rights activist: “The 
courts are beginning to realize that the bond between 
humans and animals is very powerful” (Hamilton, 
2004). Other large damage awards have come in cases 
against the tobacco industry for its role in smokers’ ill- 
nesses and deaths (Box 13.1). 

To be sure, the jury system also has its defenders. 
Many authors (e.g., Bornstein & Greene, 2017) point 
out that claims about juries are often based on anecdotes 


The Case of Ex-Smoker Lucinda Naugle | Box 13.1 | 


and Her $300 Million Jury Award 


Lucinda Naugle started smoking Benson and Hedges 
cigarettes in 1968 when she was 20 years old, believing 
that it made her look older and more sophisticated. She 
quit at age 45, but by then it was too late; she had con- 
tracted severe emphysema. She sued the manufacturer 
of Benson and Hedges, Philip Morris USA, claiming 
that it had committed fraud by hiding knowledge that 
smoking was addictive and harmful to smokers’ health. 
Remember that the public knew little about the health 
hazards of cigarette smoking in 1968, so the critical 
issues in these cases are what tobacco industry insiders 
knew, when they knew it, and what they shared with 
the public. 

When her case was tried before a jury in 2009, 
Ms. Naugle’s condition was serious: she testified that 
she could not walk without struggling for breath and 
that she had to carry a walkie-talkie to the bathroom 
in case she needed help. She required a lung trans- 
plant that she was unable to afford—until the jury 
determined that Philip Morris was 90% responsible 
for Naugle’s condition and awarded her $56 million 


in compensatory damages and $244 million in puni- 
tive damages. 

As the largest single damage award in an individual 
lawsuit against a tobacco company, the verdict generated 
significant publicity and controversy. Its size stunned 
even the judge, who said, “From the moment I read the 
verdict and took a deep breath, I have considered that 
verdict and what I should do.” Judges can reduce jury 
awards they deem excessive, and Judge Jeffrey Steitfeld, 
who presided over the trial in Broward County, Flor- 
ida, vowed to do so. He called the jury award “excessive 
and shocking” and suspected that jurors were upset and 
inflamed by Philip Morris’ “blame the smoker” defense. 
He may also have considered that more than 9,000 
former smokers have filed similar lawsuits against the 
tobacco industry in courts across Florida. 


CRITICAL THOUGHT QUESTION 
Why would the jury verdict in this case have 


generated significant controversy? 
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that are unrepresentative or fabricated and on studies that 
lack scientific validity. Most of us never hear about the 
hundreds of thousands of juries each year that toil out of 
the spotlight and, after careful deliberation, reach reason- 
able verdicts. In fact, as we point out in this chapter, the 
bulk of scientific evidence shows that juries generally do a 
commendable job (Bornstein & Greene, 2011b). 

Proponents further argue that trial by jury epito- 
mizes what is special about the justice system in that 
it ensures public participation in the process. Ver- 
dicts reached by representative juries can and often do 
increase the legitimacy of the process in the eyes of the 
public, particularly in controversial trials. Juries can 
serve as a check on the arbitrary or idiosyncratic nature 
of a judge. Because juries do not give a reason for their 
verdicts (as judges are required to do), they retain a flex- 
ibility that is denied to judges. Finally, participating on 
a jury can both educate jurors and enhance their regard 
for the justice system. Alexis de Tocqueville (1900), a 
19th-century French statesman, wrote, “I do not know 
whether the jury is useful to those who are in litigation, 
but I am certain it is highly beneficial to those who 
decide the litigation; and I look upon it as one of the 
most efficacious means for the education of the people 
which society can employ” (p. 290). Tocqueville was 
right: engaging in meaningful deliberations reinforces 
jurors’ confidence in fellow citizens and public institu- 
tions (Gastil, Black, Deess, & Leighter, 2008). 

So, are juries capable of making fair and intelligent 
decisions, or are the criticisms justified? If the criticisms 
are fair, can the legal system do anything to improve the 
functioning of juries? Psychologists are in a good posi- 
tion to answer these questions because their studies of 
juror and jury decision-making have become so plentiful 
that they occupy a central place in psychology and law 
research. From their findings, psychologists have been able 
to obtain a better picture of how the jury system works. 


How Jurors Think 


Jurors are expected to evaluate and weigh the evidence 
presented by both sides in a trial in order to determine 
the “facts,” that is, what actually happened sometime in 
the past. The evidence can come from laypeople who wit- 
nessed or have first-hand knowledge of the events and peo- 
ple involved. Evidence can also come from experts who, 
given their training or experiences, can offer professional 
opinions relevant to the issues in dispute. Jurors then con- 
sider those facts in light of the relevant law, as explained 
by the judge, and in terms of the standard of proof. In 
a criminal trial, they must ask themselves whether the 
prosecutor proved her case “beyond a reasonable doubt” 
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and in a civil trial, whether the plaintiff proved his claims 
“by a preponderance of evidence.” Criminal juries decide 
whether the defendant is guilty of the crimes charged, 
and civil juries decide whether the defendant is liable for 
harm suffered by the plaintiff and ifso, how much money 
is owed the plaintiff in compensation. 

Over the past several decades, researchers have sub- 
jected the jury to careful scientific scrutiny by applying 
theories and principles of social psychology (e.g., stereotyp- 
ing, attribution, social influence, conformity, and small- 
group behavior) and cognitive psychology (e.g., memory, 
reasoning, judgment, and decision-making). Later in the 
chapter, we consider psychological research on how jurors 
work together as members of a jury to reach their verdicts. 
In this section, we focus on how psychologists characterize 
the thought processes of individual jurors. 

In the cognitive realm, dual-process models of infor- 
mation processing capture individual jurors’ thought 
processes as they attend to and evaluate evidence pre- 
sented during a trial. A number of dual-process models 
exist (including one espoused by Nobel-prize winning 
psychologist Daniel Kahneman in his 2011 book, 
Thinking, Fast and Slow), but they all propose two 
ways in which people process information—either by 
rationally and deliberately evaluating the content of the 
information or by reacting to it quickly and intuitively, 
without careful analysis. The former requires motiva- 
tion, effort, and ability; the latter does not. 

One dual-process model, termed cognitive— 
experiential self theory, is especially relevant to decisions 
that jurors make (Krauss, McCabe, & Lieberman, 2012). 
This theory suggests that when people rely on analysis 
and logical arguments, they are using a rationally based 
cognitive system that is active, deliberate, and effortful. 
On the other hand, when people rely on emotion, intu- 
ition, or stereotypical thinking from past events, they are 
using an experientially based system that is unconscious 
and effortless. The experiential mode is the default 
mode of processing, and jurors will shift to cognitive 
processing only if the importance of careful analysis is 
stressed to them. When they do think rationally about 
the evidence, they tend to become more lenient toward 
criminal suspects because they are alerted to possible 
reliability issues with the evidence (Rassin, 2016). But 
they will revert to experiential processing when they are 
emotionally aroused (Epstein, 2003) or have to decipher 
complicated evidence (Levett & Kovera, 2008). 


The Story Model 


Another influential model of individual jurors’ decision- 
making is the story model, developed by psychologists 


Reid Hastie and Nancy Pennington (see, generally, 
Pennington & Hastie, 1993). They chose the name 
story model because they suspected that the core cogni- 
tive process involved in juror decision-making was con- 
struction of a story or narrative summary of the events 
in dispute. 

In many ways, the juror’s task is like that of a mys- 
tery reader. The joy of reading a mystery comes from 
savoring each clue, combining it with prior clues, and 
evaluating its significance in the overall puzzle of who 
committed the crime. According to the story model, 
that is how most jurors operate. As they listen to the evi- 
dence, they form a schema, or mental structure that aids 
in the processing and interpretation of information. Just 
like mystery readers who remember clues that fit their 
hypothesis and forget clues that do not, jurors construct 
their own private stories about the evidence so that it 
makes sense to them; in the process, they pay inordinate 
attention to certain pieces of evidence while ignoring 
others. Good lawyers know this. In fact, really great law- 
yers know that an important task is to convince the jury 
that their story, and not their opponent’s story, is the 
right one. Famed criminal defense attorney “Racehouse” 
Haynes once said, “The lawyer with the best story wins.” 

According to the model, jurors actively construct 
stories by considering three sources of information: the 
evidence presented during the trial, their personal expe- 
rience in similar situations, and their broad knowledge 
of the elements of a story. After jurors learn about the 
verdict options in the case, they map their story onto 
the verdict options and determine which verdict fits 
best with their constructed story. 

To illustrate the role of story construction in juror 
decision-making, Hastie and Pennington interpreted the 
dramatic differences between White Americans’ and Afri- 
can Americans’ reactions to the 1995 acquittal of O.]J. 
Simpson on charges he murdered his wife and her friend. 
They suspected that because of life experiences and 
beliefs, African Americans could more easily construct a 
story about police misconduct and police brutality than 
could White Americans. Thus, African Americans were 
more likely than Whites to accept the “defense story” that 
a racist police detective planted incriminating evidence 
on Simpson's property (Hastie & Pennington, 1996). 
(According to a 2016 Washington Post-ABC News poll, 
the majority of both Black and White Americans now 
agree that Simpson was at least “probably guilty.”) 

In one of their early empirical studies, Pennington and 
Hastie (1986) interviewed mock jurors who had seen a 
filmed reenactment of a murder trial and who were asked 
to talk out loud while making a verdict decision. The 
evidence summaries constructed by jurors had a definite 
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narrative story structure, and, importantly, jurors who 
reached different verdicts had constructed different stories. 

In a later study, Pennington and Hastie (1988) 
assessed whether the order in which evidence is 
presented influences jurors’ judgments. Apparently so. 
They found that stories were easy to construct when 
the evidence was presented in a temporal order that 
matched the occurrence of the original events (“story 
order”) but harder to construct when the evidence was 
presented in an order that did not match the sequence 
of the original events (“witness order”). 

Prosecutors and defense attorneys would be wise to 
familiarize themselves with these findings, because the 
study has significant implications for the practice of 
actual trials. When Pennington and Hastie manipulated 
the order of evidence in a simulated trial, they affected 
the likelihood of a guilty verdict. For example, mock 
jurors were most likely to convict a criminal defendant 
when the prosecution evidence was presented in story 
order and the defense evidence in witness order. They 
were /east likely to convict when the prosecution evi- 
dence was presented in witness order and the defense 
evidence in story order. 

Is the story model a complete and accurate descrip- 
tion of how jurors decide the verdict in a trial? No. For 
starters, it focuses only on jurors and does not address the 
complex nuances that come into focus when jurors delib- 
erate as a jury. But as a framework for understanding the 
cognitive strategies employed by individuals to process 
trial information prior to deliberations, it is highly useful. 
Later in the chapter, we consider models that integrate 
pre-deliberation preferences of individual jurors and the 
collective experience of deliberating as a jury. 


Are Jurors Competent? 


In this section, we focus on a broad question about 
jurors: are they competent to execute their duties prop- 
erly? Some commentators have suggested that jurors 
in criminal cases make more mistakes than the public 
should tolerate, in part because they are faced with tough 
cases—cases in which the evidence is neither flimsy 
enough to warrant dismissal nor compelling enough to 
induce a guilty plea (Arkes & Mellers, 2002). Reexam- 
ining the data on jury—judge comparisons first presented 
by Harry Kalven and Hans Zeisel (1966; described in 
Chapter 12), Professor Bruce Spencer estimates that jury 
verdicts are incorrect in at least one out of every eight 
cases (Spencer, 2007). He asks, “Can we be satisfied 
knowing that innocent people go to jail for many years 
for wrongful convictions?” (Science Daily, 2007). 
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Psychologists have examined the impact of specific 
kinds of evidence and other factors on the accuracy of 
jurors verdicts. Some of their studies focus on whether 
jurors can listen attentively to expert testimony and use 
it appropriately, that is, without giving it undue weight. 
Other studies have asked whether, as the legal system 
assumes, jurors understand and correctly apply the 
judge’s instructions on the law and have the necessary 
reasoning skills to understand protracted and complex 
cases. Researchers have tested the assumption that in 
reaching their verdicts, jurors rely only on the evidence 
and disregard information that is not evidence (e.g., 
preexisting beliefs; irrelevant facts about the defendant, 
victim, plaintiff, or witnesses; and any information that 
the judge asks them to disregard). 

To address these issues, psychologists have used a 
variety of methodologies, including questioning jurors 
after trials, analyzing archival records of past verdicts, 
and conducting field studies and jury simulation stud- 
ies. In simulation studies, the researcher introduces and 
experimentally manipulates some piece of informa- 
tion (e.g., the defendant's race or gender, the presence 
of an alibi witness) and measures the extent to which 
that information, as well as the actual evidence, influ- 
ences jurors’ reasoning and verdicts. Although simula- 
tion studies sometimes cast this information in a more 
prominent light than would be likely in real trials (e.g., 
a defendant’s physical appearance might seem salient 
in an abbreviated and simulated trial but would lose its 
impact in a lengthy proceeding), they are nonetheless 
useful techniques for exploring how jurors reason and 
make decisions. They involve random assignment of 
research participants to conditions (the “gold standard” 
in experimental methodology) and allow researchers to 
control what the participants experience. As a result, 
researchers learn precisely what effects their manipula- 
tions have on resulting jury performance. 


Jurors Rely on Relevant Evidence, Seen 
through the Lens of Their Emotions 


On the basis of these studies, psychologists have learned 
something very important: jurors in both criminal and 
civil cases pay considerable attention to the strength of the 
evidence. In fact, evidentiary strength is the most import- 
ant determinant of jurors’ verdicts (Devine, Krouse, Cava- 
naugh, & Basora, 2016). Differences in strength of the 
evidence can have profound effects on jury verdicts: Some 
studies have shown a 70% increase in conviction rates as 
the evidence against the accused increases (Devine, Clay- 
ton, Dunford, Seying, & Pryce, 2001). 
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Professor Stephen Garvey and his colleagues (2004) 
analyzed the verdicts of 3,000 jurors in felony trials in 
four metropolitan areas to find out what explained jurors’ 
first votes. They measured the strength of the evidence by 
asking the judge who presided in the case to estimate it. 
They then determined that the judge’s assessment of the 
strength of the evidence was powerfully associated with 
the jurors’ first votes: The stronger the evidence against 
the defendant, the more likely the juror was to convict. 

Jurors’ judgments in civil trials also tend to reflect the 
strength of the evidence, in particular, the severity of the 
plaintiff's injury. More seriously injured plaintiffs engen- 
der more sympathy and receive greater compensation 
than less seriously injured plaintiffs (Bright & Good- 
man-Delahunty, 2011; Greene & Bornstein, 2003). 
Awards specifically intended to compensate plaintiffs for 
pain and suffering are correlated with economic damage 
awards that compensate plaintiffs for medical expenses 
and lost wages (Hans & Reyna, 2011). 

These findings are important because they speak to 
the question of whether jurors are competent to execute 
their duties as the law intends. One would hope that 
jurors in criminal trials would convict when the strength 
of the evidence against a defendant was strong, and 
acquit when it was weak. Apparently they do just that. 
And one would hope that jurors would assess damage 
awards by taking into account the extent of the plaintiff's 
losses. They do that, too. So there is reason for optimism 
about jurors’ abilities to manage their assigned tasks. 

Although the legal system expects jurors to evaluate 
guilt, liability, and losses objectively, jurors’ emotional 
reactions can also influence assessment of the facts and 
evidence. Of particular concern are emotions that are 
integral to the case itself, that is, emotions that arise 
out of the contentious, graphic, or violent nature of the 
evidence, particularly in criminal trials. Until recently, 
psychologists had tended to overlook this important 
determinant of jurors’ reasoning, probably because it 
was difficult to measure and to distinguish from jurors’ 
moods and emotions that are incidental to the trial pro- 
cess. But recent research has shown powerful effects of 
jurors’ emotion on their reasoning process. There can 
be large emotional swings over the course of a trial, in 
both positive emotions such as happiness and hope, and 
negative emotions such as anger, disgust, and frustration 
(Georges, Wiener, & Keller, 2013). The experience of 
one particular emotion—anger—has an especially pow- 
erful effect on judgments of culpability and responsibility. 
As you might expect, as anger increases, the motivation 
to be fair-minded and objective decreases, and jurors 
become more punitive (Georges et al., 2013; see also 


Nunez, Myers, Wilkowski, & Schweitzer, 2017). Under- 
standably, jurors also have strong emotional reactions to 
seeing gruesome photographs of victims of extreme vio- 
lence. In those cases, convictions increase as jurors’ sense 
of disgust increases (Salerno, 2017). 


Jurors’ Understanding of Expert 
Testimony 


Another aspect of competent decision-making is appro- 
priate attention to witness testimony, which can be 
problematic if the testimony entails complicated or 
technical information. As society has become increas- 
ingly specialized and knowledge has accumulated rap- 
idly, the judicial system has come to rely on expert 
witnesses to inform jurors about these advances. Experts 
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typically testify about scientific, technical, or other spe- 
cialized topics with which most jurors are not familiar. 
In accident cases, they may describe the nature and 
causes of various claimed injuries. In commercial cases, 
they may detail complex financial transactions and 
contractual arrangements. In criminal cases, they may 
describe procedures used to gather and test forensic evi- 
dence such as blood, fingerprints, DNA, and ballistics. 

In general terms, expert testimony exerts a small, 
reliable effect on jurors’ decisions, particularly when the 
testimony is not overly technical and can be understood 
by jurors (Vidmar, 2005). In these sorts of trials, when 
prosecutors introduce expert testimony, convictions are 
more likely, and when the defense introduces expert 
testimony, convictions are less likely. In Box 13.2 we 
describe a case in which expert testimony appeared to 
exert appropriate influence. 


The Case of Dharun Ravi: Expert Testimony | 20x 13.2 | 


from an I.T. Specialist 


In a case that galvanized concerns about suicide by gay 
teens, Rutgers University student Dharun Ravi used 
a webcam to remotely spy on his roommate kissing 
another man, and sent Twitter and text messages to 
other dormitory residents, encouraging them to watch 
when the roommate, Tyler Clementi, invited the man 
back two nights later. After discovering Ravi’s actions, 
Clementi committed suicide by jumping off the 
George Washington Bridge, a mere three weeks into his 
freshman year. Ravi then deleted his text messages. 


AP Images/Mel Evans 


Former Rutgers University student, 
Dharun Ravi, was convicted of 
using a webcam to spy on his 
roommate. 


The controversy that swirled around this case for 
more than a year focused on whether this was a hate 
crime or simple boorish and childish behavior on Ravi’s 
part. Eventually he was charged with 15 crimes. 

One of the witnesses who testified for the prosecu- 
tion at Ravi’s 2012 trial was Douglas Rager, a former 
Rutgers University police detective and information 
technology expert. He established the trail of electronic 
evidence, including Twitter feeds, cell phone records, 
dining card swipes, and dormitory surveillance cam- 
eras, and provided a “net flow” analysis that described 
how the computers in the dormitory were connected. 
His testimony must have been useful to jurors, as they 
convicted Ravi on all 15 counts, including invasion of 
privacy, bias intimidation, lying to investigators, and 
tampering with evidence. Adding further controversy 
to an already-contentious case, the judge sentenced 
Ravi to a mere 30 days in jail. Said Judge Glenn Ber- 
man, “I do not believe he hated Tyler Clementi. I do 
believe he acted out of colossal insensitivity.” 


CRITICAL THOUGHT QUESTION 


Given what you've learned about the ways that 
jurors use expert testimony, what do you suspect 
they focused on when discussing Detective Rager’s 
testimony during deliberations? 
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One concerning issue is whether, because many jurors 
lack rigorous analytical skills, they resort to unsystematic or 
effortless (i.e., experiential) processing of expert testimony 
and attend to peripheral or superficial aspects of experts’ 
testimony (their credentials, appearance, personality, or 
presentation style), rather than the content of the testi- 
mony. But analysis of 50 real jury deliberations in civil tri- 
als, recorded as part of the Arizona Jury Project, and results 
of other studies show that, in most cases, characteristics of 
the messenger (i-e., the expert) have minimal influence. 
In fact, jurors are affected by peripheral details only when 
they do not fully understand the content of the expert’s 
testimony (Bornstein & Greene, 2017). Even then, jurors 
can rely on other members of the jury with more sophis- 
ticated knowledge or experience (Greene, 2009). So there 
is little reason to believe that jurors focus excessively on 
superficial aspects of expert testimony. 

Nonetheless, there is one kind of expertise— 
complicated scientific and technical expertise—that chal- 
lenges jurors. In fact, jurors tend to underutilize expert 
testimony when it involves scientific information such 
as DNA or other forensic science evidence (Bornstein, 
2004; Koehler, Schweitzer, Saks, & McQuiston, 2016). 
As a result, they may have difficulty distinguishing 
between reliable scientific evidence and “junk science.” 

Jurors tend to be inattentive to the nuances of sci- 
entific methodology. In one study, mock jurors’ guilt 
ratings were largely unaffected by the validity of the sci- 
entific tests about which the expert testified. So whether 
a fingerprint matching method had been scientifically 
validated was irrelevant to their judgments (Koehler 
et al., 2016). Jurors even have difficulty evaluating the 
validity of scientific research when sensitized to the 
flaws of the methodology by an opposing expert (Levett 
& Kovera, 2008). In these circumstances, they do tend 
to place undue weight on the experts’ experience and 
qualifications (Koehler et al., 2016). How can jurors 
be made more attentive to the quality of scientific evi- 
dence? Koehler and his colleagues suggest that courts, 
legislatures, and rules committees promote policies and 
instructions that minimize an expert’s background and 
emphasize the quality of the scientific methodology 
being used. 


Jurors’ Abilities to Understand 
Their Instructions 


Jury instructions, provided by the judge to the jury 
near the end of a trial, play a crucial role in every case. 
They explain the laws that are applicable to the case 
and direct jurors to reach a verdict in accordance with 
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those laws. Ironically, jurors are often treated like chil- 
dren during the evidence phase of the trial—expected 
to sit still and pay attention, and infrequently allowed 
to ask questions—but are treated like accomplished law 
students during the reading of the judge’s instructions, 
when they are expected to understand the complicated 
legal terminology of the instructions. An appellate 
court acknowledged as much in granting a plaintiff a 
new trial in 2012. One judge called the jury instruc- 
tions “a dreadful muddle” (Qualters, 2012). 

Psychologists assess comprehension by provid- 
ing instructions to jurors, typically in the context of 
a mock trial, and then testing them using true-false, 
multiple-choice, or open-ended questions. Findings 
from those studies have been supplemented by anal- 
yses of the jury deliberations in civil trials that consti- 
tuted the Arizona Jury Project (Diamond, Murphy, & 
Rose, 2012). 

According to the Arizona study, discussion about 
instructions constituted 17% of the comments made 
during deliberations, and not surprisingly, jurors 
focused more on case-specific instructions than on 
the general rules applicable in all cases. Importantly, 
jurors were quite accurate in how they discussed the 
instructions: only 19% of their comments were incor- 
rect. But nonetheless, they averaged 52 errors per case. 
One source of confusion was the legal language itself. 
In general, jury instructions repeat statutory language 
and therefore contain legal terms that are unfamiliar to 
laypeople. (For example, in most civil cases, jurors are 
informed that the burden of proof is on the plaintiff to 
establish his or her case by a preponderance of the evi- 
dence, but the word preponderance appears 0.26 times 
per million words in the English language’). 

Can this situation be rectified? Could the instruc- 
tions be rewritten, or could their presentation be 
revised so that jurors have a better chance of under- 
standing and implementing them properly? Yes. A large 
number of research studies have focused on improv- 
ing comprehension by modifying the language of the 
instructions. These studies borrow principles from the 
field of psycholinguistics (the study of how people 
understand and use language), including minimizing or 
eliminating the use of abstract terms, negatively modi- 
fied sentences, and passive voice, and reorganizing the 
instructions in a more logical manner. These simplified 
instructions are easier for jurors to understand and use 
(Lieberman, 2009). 

Many states have revised portions of their jury 
instructions. California was the first state to finalize 
“plain-English” instructions for both civil and criminal 


trials (Post, 2004b). Consider these changes to the Cali- 
fornia civil jury instruction on “burden of proof”: 


Old: “Preponderance of the evidence means evidence 
that has more convincing force than that opposed to it. 
If the evidence is so evenly balanced that you are unable 
to say that the evidence on either side of an issue prepon- 
derates, your finding on that issue must be against the 


party who had the burden of proving it.” 


New: “When I tell you that a party must prove some- 
thing, I mean that the party must persuade you, by the 
evidence presented in court, that what he or she is trying 
to prove is more likely to be true than not true. This is 
sometimes referred to as ‘the burden of proof.” 


Not surprisingly, simplified instructions enhance jurors’ 
comprehension of the law and result in far fewer ques- 
tions to the judge about what the jury instructions 
mean (Post, 2004b). 

But confusion about language was not the pri- 
mary source of comprehension errors in the Arizona 
deliberations: only approximately 30% of the errors 
involved language misunderstanding and these were 
often corrected by other jurors. The more common 
errors stemmed from the piecemeal construction 
of jury instructions and the fact that they failed to 
address crucial topics. According to Diamond and her 
colleagues, the instructions are put together “like a 
patchwork quilt with pieces from the defense, pieces 
from the plaintiff, and pieces from the judge” (Dia- 
mond et al., 2012, p. 1598). This means that jurors 
themselves have to try to fit the pieces together with- 
out much advice or guidance from the judge. On the 
other hand, instructions about seemingly important 
topics like insurance and attorneys’ fees are typically 
omitted altogether. As a result, jurors use their own 
knowledge and assumptions about these topics, which 
can result in unwarranted disparity in their decisions. 

There is yet another way that instruction compre- 
hension can be improved, namely, by providing instruc- 
tions at the beginning of the trial, rather than waiting 
until the end. Instructions are typically given after the 
evidence has been presented and just before the jury 
retires to deliberate, though some states require judges 
to provide preliminary instructions before any of the 
evidence is presented, and many individual judges do so 
of their own accord (Dann & Hans, 2004). 

Instructing the jury at the conclusion of the trial 
reflects a belief in the recency effect: that the judge’s 
instructions will have a more powerful impact on a 
jury’s decision when they are given late in the trial, after 
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the presentation of evidence. The recency effect sug- 
gests that recent events are generally remembered better 
than more remote ones. Having just heard the judge’s 
instructions, deliberating jurors would have them fresh 
in their minds and be more likely to use them. 

Logical as it might seem, this idea has been ques- 
tioned by a number of authorities who have raised con- 
cern that jurors have already made up their minds by 
the time they hear their instructions. Judge E. Barrett 
Prettyman’s (1960) position reflects this concern: 


It makes no sense to have a juror listen to days of testi- 
mony only then to be told that he and his conferees are 
the sole judges of the facts, that the accused is presumed 
to be innocent, that the government must prove guilt 
beyond a reasonable doubt, etc. What manner of mind 
can go back over a stream of conflicting statements of 
alleged facts, recall the intonations, the demeanor, or 
even the existence of the witnesses, and retrospectively fit 
all these recollections into a pattern of evaluations and 
judgments given him for the first time after the events; 
the human mind cannot do so (p. 1066). 


The obvious alternative is to give the instructions ear- 
lier in a trial. This idea reflects schema theory—that jurors 
should be instructed defore the presentation of testimony 
because this gives them a mental framework to appreci- 
ate the relevance or irrelevance of testimony as it unfolds. 
This line of reasoning gains support from research in 
cognitive psychology showing (1) that people learn more 
effectively when they know in advance what the specific 
task is, and (2) that schematic frameworks facilitate com- 
prehension and recall (Bartlett, 1932; Neisser, 1976). 

The delivery of jury instructions at the beginning of 
the trial rests on the notion of a primacy effect—that 
instructions will have their most beneficial effect if they 
are presented first, because jurors can then compare the 
evidence they hear to the requirements of the law and 
apply the instructions to the evidence in order to reach 
a verdict. In this way, jurors know the rules of the trial 
and the requirements of the law before the trial com- 
mences. ForsterLee and Horowitz (2003) reported that 
mock jurors who received instructions at the beginning 
of the trial recalled and used more of the evidence than 
did jurors who were instructed after the evidence. 

Preliminary instructions have other beneficial effects. 
In a study conducted in Los Angeles Superior Court, 
jurors who received pretrial instructions said that they 
were able to focus better during the trial (Judicial 
Council of California, 2004). Judges also believe that 
substantive preliminary instructions help jurors to fol- 
low the evidence (Dann & Hans, 2004). 
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We would argue that judicial pre-instructions are 
vastly underutilized. There is no reason why general 
instructions about the law (e.g., burden of proof, assess- 
ment of the credibility of witnesses) should not be given 
at both the beginning and the end of trials. Interim 
instructions can be given as needed to explain issues 
that come up during the trial, and instructions that 
depend on the specific evidence in a trial can be given at 
the end (Ellsworth & Reifman, 2000). 

Finally, we believe that jurors should be allowed to 
ask questions about their instructions, rather than sim- 
ply listen passively as the judge reads the instructions 
aloud, as is common practice now. Increasingly, jurors 
have the opportunity to ask questions of various wit- 
nesses who testify during the trial. Wouldn't it make 
sense for them to have the chance to inquire about any 
confusions or lack of clarity in the law itself? 


Jurors’ Willingness to Apply Their 
Instructions 


Two questions arise pertaining to jurors’ willingness to 
apply their instructions. First, must they follow the let- 
ter of the law if doing so violates their sense of justice 
and results in an unfair verdict? Second, how can judges 
insist, in the digital era, that jurors avoid online media 
during the trial, and once instructed, are jurors willing 
to obey those orders? 

The first question concerns jury nullification, the 
implicit power to acquit defendants despite evidence 
and judicial instructions to the contrary. Throughout 
history, juries have occasionally ignored the law rather 
than enforced it, particularly when they believed the 
law was unjust. In the mid-1800s, juries acquitted abo- 
litionists of helping slaves escape from the South even 
though the abolitionists’ actions violated the fugitive 
slave law. But there are also cases of nullification where 
White southern juries refused to convict members of 
the Ku Klux Klan and others who terrorized Blacks 
during the early years of the civil rights movement. One 
case concerns Byron de la Beckwith and the murder of 
civil rights leader Medgar Evers (see Box 13.3). 

The controversy about jury nullification resurfaced 
in the turbulent Vietnam War period when the govern- 
ment began to prosecute antiwar activists, usually on 
charges of conspiracy, and juries often acquitted. Jury 
nullification acknowledges that while the public trusts 
jurors to resolve the facts and apply the law in a given 
case, they also expect them to represent the conscience 
of the community (Abramson, 1994). 
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Jurors’ Online Activities. You may know what this 
means: 


imho def glty 
jury dty cwot 


You would be correct if you guessed, “In my humble 
opinion, the defendant is guilty. Jury duty is a complete 
waste of time.” If you suspected that this message was 
texted from a courtroom during a trial, you would 
probably be correct. Jurors’ use of smartphones, iPads™, 
and other devices to access blogs, Twitter, Facebook, 
and other websites—whether to tweet minute-to- 
minute coverage of a trial, conduct Google searches on 
defendants, victims, attorneys, and excluded evidence, 
or simply pass the time—has increased exponentially 
in the past few years. Nine of the twelve jurors in a 
high-profile federal drug trial in Florida admitted to 
doing online research in direct violation of the judge’s 
orders. A prospective juror in West Virginia contacted a 
defendant via MySpace even before jury selection, telling 
him that “God has a plan for you and your life.” At a 
minimum, these actions constitute willful disobedience 
of court rules. More likely, they involve outright 
misconduct. In some instances, the consequences have 
been cataclysmic: a Kentucky murder conviction was 
reversed because two jurors Facebook-friended the 
victim’s mother during the trial and an Arkansas death 
row inmate’s conviction was tossed because a juror had 
tweeted from the courtroom. 

Web browsing and postings prior to, during, and 
after a trial raise concerns about whether a criminal 
defendant’s Sixth Amendment right to a fair trial can be 
protected. When jurors rely on information that comes 
from unknown and unreliable sources and is not sub- 
jected to the adversarial context of a trial, has the integ- 
rity of the proceedings been threatened? 

Judges have struggled with this problem. Some courts 
now prohibit jurors’ use of electronic devices during tri- 
als and others monitor jurors’ online activities. Jurors 
in California, for example, are told that they are pro- 
hibited from using “any electronic device or medium, 
any Internet service, any text or instant-messaging ser- 
vice, and any Internet chat room, blog, or website to 
exchange amy information about the case until the panel 
is discharged” (California Civil Jury Instructions 100, 
2011). For most jurors, such strongly worded instruc- 
tions are sufficient; they abstain. But many jurors have 
deliberately disregarded the directive, and more than a 
few defendants have argued, in appealing their convic- 
tions, that jurors’ access to the Internet prejudiced their 
verdicts. 
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The Case of Byron De La Beckwith: Jury Nullification | box 13.3 


and Race 


Eager to see his children after a long 
day at work, civil rights leader Medgar 
Evers stepped out of his car in Jackson, 
Mississippi, on a hot June night in 1963 
and was gunned down from behind 
by an assassin. The shooting ignited a 
firestorm of protest that ended in sev- 
eral more deaths and galvanized the civil 
rights movement. 

The case against Byron de la Beck- 
with was strong but circumstantial. His 


But things were different when Beck- 
with was retried in 1994. Despite the 
obstacles presented by stale evidence, 
dead witnesses, and constitutional ques- 
tions, prosecutors put Beckwith on trial 
for the third time. This time, Beckwith’s 
racist ideology was a liability. Despite 
pleas from defense attorneys that jurors 
not focus on Beckwith’s sensational 


AP Images/TANNEN MAURY 


beliefs, a jury of eight Blacks and four 
Whites convicted him of murder in 


rifle with his fingerprint was found at 
the scene, and a car similar to his was 
seen in the vicinity of Evers’s home. But 
no one saw Beckwith pull the trigger, 
and his claim that he was 90 miles away at the time 
of the shooting was substantiated by two former police 
officers. 

Beckwith was tried twice in 1964; both times the 
all-White, all-male jury deadlocked and failed to reach 
a verdict. This was an era of volatile race relations in 
which African Americans were excluded from jury ser- 
vice and in which attorneys for Ku Klux Klan members 
charged with killing civil rights leaders openly appealed 
to White jurors for racial solidarity. Beckwith’s segre- 
gationist views were a common bond between himself 
and the juries that failed to convict him. 


Though this issue has attracted scant scholarly 
attention, we can extrapolate from previous research 
to understand why it occurs and, perhaps, how to rem- 
edy it. Just as jurors chafe under instructions to disre- 
gard inadmissible evidence they deem pertinent (as we 
explain later in the chapter), they are also annoyed by 
restrictions on accessing information online. Such pro- 
hibitions may seem, especially for tech-savvy jurors, 
to impair their ability to glean information needed to 
deliver a just verdict. Being restricted from accessing 
information online may actually impel some jurors 
to do just that. In fact, acknowledging that jurors are 
active information processors who want to make the 
right decisions helps to explain why they seek out 
online information. It can provide clarity about a legal 
term, background and context information that jurors 


Byron De La Beckwith 
was convicted in the 
slaying of civil rights 
leader Medgar Evers. 


1994. He was immediately sentenced 
to life in prison. Darrell Evers, the slain 
civil rights leader’s son, who was nine 
years old at the time of the shooting, 
said he attended the trial to confront Beckwith: “He 
never saw my father’s face. All he saw was his back. 
I wanted him to see the face, to see the ghost of my 
father come back to haunt him.” 


CRITICAL THOUGHT QUESTION 


Contrast jury nullification in trials that occurred in 
the mid-1800s, in the early years of the civil rights 
movement, and in Beckwith’s retrial in 1994. What 
do these examples have in common? How are they 


different? 


lack, and insights about the parties and their situations. 
Jurors perceive that it will help them render more just 
decisions (Morrison, 2011). So when the judge says, 
“Dont use the Internet,” jurors have difficulty believ- 
ing that the judge really means, “No Internet use” 
(MacPherson & Bonora, 2010). 

Previous research also suggests some remedies. 
Psychologists know that pretrial instructions are 
effective in giving jurors a roadmap for the evidence 
they will hear. It follows that judges should instruct 
jurors about restrictions on Internet access—including 
reasons for those restrictions and consequences for 
ignoring them—when jurors first enter the courtroom 
for jury selection and at designated times throughout 
the trial. We suggest that judges should acknowledge 
jurors’ desire to conduct online research and to share 
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their experiences on social media. Judges should explain 
clearly that doing so introduces inconsistencies and 
inaccuracies into the proceedings, and they should 
remind jurors that defendants have a constitutional 
right to a trial by an impartial jury. Discussing these 
issues with jurors during voir dire and seeking a 
commitment to abide by the rules is important. We 
suspect that treating jurors in this way may reduce some 
of the problems associated with this phenomenon. 
Others believe that more extreme measures are needed, 
such as informing jurors of the legal penalties they 
face for engaging in prohibited activities and then 
implementing those punishments (Zora, 2012). 


Jurors’ Abilities to Decide Complex 
Cases 


Judge John V. Singleton looked up as his law clerk leaned 
against his office door as though to brace it closed. “You 
wont believe this,” she said breathlessly, “but there are 
225 lawyers out there in the courtroom!” (Singleton & 
Kass, 1986, p. 11). Judge Singleton believed it. He was 
about to preside over the first pretrial conference in 
In re Corrugated Container Antitrust Litigation (1980), 
at that time one of the largest and most complicated 
cases ever tried by a jury. The modern day equivalent is 
the case between Apple and Samsung over technology 
patents. In a 2012 trial (there have been several trials, 
held all across the globe), jurors received 109 pages of 
instructions and a 20-page verdict form with approxi- 
mately 700 very detailed questions. Among the ques- 
tions were per-device dollar amounts that Apple and 
Samsung might owe each other for violating various 
intellectual property rights. Apple won that round, as 
jurors determined that Samsung infringed on its pat- 
ents for mobile devices and awarded Apple more than 
$1 billion in damages. But the U.S. Supreme Court set 
aside a portion of the award in 2016. 

The case in Judge Singleton’s court actually entailed 
three trials: a 15-week criminal trial that involved 4 
corporations, 27 corporate officers, scores of witnesses, 
and hundreds of documents; a four-month-long trial 
with 113 witnesses and 5,000 exhibits; and a second 
trial involving plaintiffs who had opted out of the orig- 
inal lawsuit. Discovery and trials took five years. In the 
midst of this organizational nightmare, Judge Singleton 
worried about the “unsuspecting souls out there in the 
Southern District of Texas whose destiny was to weigh 
the facts under the complex antitrust law” (Singleton & 
Kass, 1986, p. 11). 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


The loudest and most vehement concerns about 
juror competence center on their abilities to decide 
complex cases. In product liability and medical mal- 
practice cases, for example, there are difficult questions 
related to causation (i.e., who or what actually caused 
the claimed injuries), and in business cases there are 
intricate financial transactions that must be dissected 
and evaluated. These cases often require jurors to render 
decisions on causation, liability, and damages for mul- 
tiple plaintiffs, multiple defendants, or both (Vidmar, 
1998). In criminal cases, the use of forensic evidence 
contributes to case complexity (Heise, 2004). 

Many arguments have been made against the use 
of juries in complex cases. Some prominent examples 
include (1) the evidence is too difficult for a layperson 
to understand; (2) the general information load on 
juries is excessive because of the large number of wit- 
nesses, particularly expert witnesses, who testify in these 
cases; and (3) because of voir dire procedures that result 
in the exclusion of jurors with some understanding of or 
interest in the case, less-capable jurors are left to decide. 

Data about jurors in complex trials support some, 
but not all, of these concerns. Interview studies (e.g., 
Sanders, 1993) consistently point to a substantial range 
in the abilities of jurors to understand and summa- 
rize the evidence. Some jurors are willing and able to 
attend to the complicated nature of the testimony and 
the sometimes-arcane questions of law that they raise; 
others are overwhelmed from the beginning. Lempert 
(1993) systematically examined the reports of 12 com- 
plex trials. He concluded that in 2 of the 12 cases, the 
expert testimony was so complicated and esoteric that 
only professionals in the field could have understood it. 
On the other hand, Lempert found little evidence that 
jurors were befuddled—and concluded that their ver- 
dicts were largely defensible. 

But jurors can be confounded by the presence of 
multiple parties and claims. When Reiber and Wein- 
berg (2010) presented hypothetical cases of varying 
complexity to individuals summoned for jury duty, they 
found that comprehension worsened as the number of 
parties and claims increased. Mock jurors had difficulty 
deciding a breach of contract case that involved a claim, 
an affirmative defense, a permissive counterclaim, and 
a third-party claim (no surprises there!). They managed 
capably to decide an automobile negligence case that 
involved a single plaintiff and single defendant. 

These findings point to the need for attention to 
how a complex case is presented to the jury. A judge has 
wide discretion to set the tone and pacing of the trial, to 
implement procedures to assist the jury, and, ultimately, 


to ensure equal justice under law. Jury aids such as 
written summary statements of expert testimony and 
interim summaries can enhance the quality of jurors’ 
decision-making, as can other reforms discussed later in 
the chapter. 

One would not expect a college student to pass a 
course without taking notes, asking questions to seek 
clarification, or discussing an interesting concept with 
a professor or fellow student. Yet all too often, jurors 
are handicapped by trial procedures that discourage 
or even forbid these simple steps toward better under- 
standing. We suspect that jurors would have an easier 
time—and their verdicts would be more reasoned—if 
judges structured jurors’ tasks to be more conducive to 
their learning (e.g., giving well-organized pre-instruc- 
tions and simplifying the language of the instructions). 
Fortunately, as we point out later in the chapter, many 
judges now do so. 


Effects of Extralegal Information 


By now it should be clear that jurors do a reasonably 
good job in their role as legal decision makers: they 
put appropriate weight on the most important evi- 
dence presented during a trial, namely, the strength 
of the relevant evidence. They understand and utilize 
most expert testimony properly, and according to anal- 
yses of their deliberations, they understand most of 
their instructions. But jurors are also affected by irrel- 
evant information such as the defendant’s background 
or appearance, what they read in the newspaper or see 
online, and other sources of extraneous details, all of 
which constitute extralegal factors. As a very simple 
example, unattractive defendants are slightly more likely 
than attractive defendants to be convicted (Devine & 
Caughlin, 2014). In this section, we consider the myr- 
iad ways that jurors’ decisions are affected by legally 
irrelevant information, including racial differences. 
Jurors’ decisions in criminal trials are influenced by 
a complicated interaction of defendant's race, jurors’ 
race, and the type of crime charged. There is a general 
tendency, albeit weak, for jurors to be harsher toward 
defendants of different races than their own (Devine & 
Caughlin, 2014). In one study, Black jurors rated White 
defendants as more aggressive, violent, and guilty than 
Black defendants, and White jurors were harsher on 
Black defendants than on White defendants, but only 
when the crime was not racially charged (Sommers & 
Ellsworth, 2000). When the crime was racially charged, 
the defendant’s race did not influence White jurors’ 
verdicts. Professor Samuel Sommers (2007) interpreted 
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the race-based results in the context of aversive racism, 
a social-psychological concept that proposes that most 
White jurors are motivated to avoid showing racial bias 
and, when cued about racial considerations (e.g., when 
the crime was racially charged or when jurors were 
instructed to avoid prejudice), they tend to render color- 
blind decisions. But without those explicit reminders to 
be objective, subtle racial biases influence their decisions. 

What accounts for the fact that although evidence 
strength is, in many cases, the primary influence on 
jurors decisions, extralegal evidence still exerts an 
impact in other cases? According to the liberation 
hypothesis (Kalven & Zeisel, 1966), when the evi- 
dence in a case clearly favors one side or the other, juries 
will decide the case in favor of the side with the stron- 
ger evidence. But when the evidence is ambiguous (i.e., 
the prosecution and defense cases are evenly balanced), 
jurors are “liberated” and allowed to rely on their 
assumptions, sentiments, and biases. In this situation, 
extralegal evidence affects verdicts. 

One can understand jurors’ attention to extralegal 
information by applying the cognitive—experiential self 
theory we introduced earlier. When jurors deliberately 
focus on the arguments or evidence provided during 
a trial, they are relying on a rationally based system of 
information processing. That is likely to occur when 
the evidence is unambiguous and comprehensible. But 
when the evidence is contradictory or confusing, jurors 
may be more likely to rely on an experientially based 
system. In these circumstances, extralegal factors can 
assert their influence. 

Support for these ideas comes from post-trial ques- 
tionnaire data collected from jurors, judges, and attor- 
neys in 179 criminal cases. Professor Dennis Devine 
and his colleagues determined that extralegal factors 
such as demographics of the foreperson and exposure 
to pretrial publicity were related to jury verdicts only 
when the prosecution’s evidence was weak (Devine, 
Buddenbaum, Houp, Studebaker, & Stolle, 2009). In 
the face of ambiguity, jurors were more likely to use 
experiential processing, and extralegal information had 
an impact. But when the evidence was unambiguous— 
clearly favoring one side—they were likely to rely on 
the logic of the arguments and think rationally. As a 
result, extralegal factors had less effect. Consistent with 
these findings, people who tend to process information 
experientially are more likely than rational processors to 
acknowledge that extralegal factors would affect their 
verdicts (Gunnell & Ceci, 2010). Psychologists have 
now examined the impact of various kinds of extralegal 
information in both criminal and civil trials. 
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Impact of Extralegal Information 
in Criminal Trials 


The Influence of Prior-Record Evidence. \n 2009, 
church custodian Jose Feliciano was a fugitive on charges 
related to assault on a seven-year-old girl in 1999. When 
the parish priest, Edward Hinds, learned of these charges, 
he threatened to fire Feliciano. This led Feliciano to stab 
Hinds multiple times, according to Chatham, New Jer- 
sey prosecutors. Feliciano was charged with murder, and 
prosecutors moved to introduce the 1999 charges to 
show that he was motivated to kill Hinds. 

Once jurors hear evidence about a defendant's prior 
criminal record or prior criminal charges, they may no 
longer be able to suspend judgment about that defen- 
dant and decide his or her fate solely on the basis of 
evidence introduced at trial. Therefore, the prosecu- 
tion is often not permitted to introduce evidence of a 
defendant’s criminal record, for fear that jurors will be 
prejudiced by it and judge the current offense in light 
of those past misdeeds. However, if defendants opt to 
testify, then prosecutors may be able to question them 
about certain types of prior criminal involvement in 
order to impeach their credibility as witnesses. In that 
circumstance, the judge may issue a limiting instruc- 
tion to the effect that evidence of a defendant's prior 
record can be used for limited purposes only: to gauge 
the defendant’s credibility but not to prove the defen- 
dant’s propensity to commit the charged offense. 
Defense attorneys and even some judges are decidedly 
suspicious of jurors’ ability to follow this rule, as well 
they should be; limiting instructions are rarely effective. 
Thus, defendants with prior criminal records have three 
bad choices: take a plea bargain regardless of actual 
guilt, go to trial but do not testify, or testify and risk the 
possibility that jurors will learn about a prior record and 
be more likely to convict (Rickert, 2010). 

Some of these possibilities have been assessed empir- 
ically by researchers who studied more than 300 crim- 
inal trials in four jurisdictions across the country: Los 
Angeles, Phoenix, the Bronx (New York City), and the 
District of Columbia (Eisenberg & Hans, 2009). They 
determined that the existence of a prior record affected a 
defendant’s decision to testify, as 60% of those without 
criminal records testified on their own behalf, compared 
to only 45% with criminal records. They also deter- 
mined that in about half of the cases in which defen- 
dants with prior records opted to testify, the jury learned 
about that prior record. This rarely occurred when 
defendants did not testify. Finally and most importantly, 
juries apparently relied on their knowledge of the prior 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


record to convict defendants when other evidence in the 
case against them was weak. This suggests that a prior 
record can lead to a conviction even when the evidence 
in a case normally would not support this verdict. 

Why does evidence of a prior record increase the 
likelihood of conviction on a subsequent charge? For 
some jurors, the prior record, in combination with alle- 
gations related to the subsequent charge, may show a 
pattern of criminality; together they point to an indi- 
vidual who is prone to act in an illegal or felonious 
manner. Other jurors, upon hearing evidence of a prior 
conviction, may need less evidence to be convinced of 
the defendant’s guilt beyond a reasonable doubt on the 
subsequent charge. Prior-record evidence may lead a 
juror to think that because the defendant already has a 
criminal record, an erroneous conviction would not be 
serious. This juror might therefore be satisfied with a 
slightly less compelling demonstration of guilt. 


The Impact of Character and Propensity Evidence. 
Evidence about a defendant’s character—for example, 
that he is a kind and gentle person—is generally not 
admissible on the issue of whether the defendant com- 
mitted a crime. There are exceptions, however. Charac- 
ter evidence can be used to provide evidence on guilt 
when it is relevant to the defendant, the alleged victim, 
or a witness. Of course, character evidence can be either 
glowing or damning. When admitted in trials, these 
types of character evidence affect jurors differently. Pro- 
fessor Jennifer Hunt and colleagues have shown that 
although positive character evidence has little impact 
on jurors’ judgments, evidence about negative charac- 
ter traits increases the likelihood of conviction (Hunt 
& Budensheim, 2004; Maeder & Hunt, 2011). This 
is consistent with social—psychological findings that 
judgments are more influenced by negative information 
than by positive information. 

Evidence of other crimes or wrongdoing (so-called 
propensity evidence) is also typically inadmissible 
because of its potential for prejudice. Thus, prosecutors 
may not suggest that because a defendant had the pro- 
pensity to act in a criminal manner, he or she is guilty 
of the crime charged. However, sex crimes are treated 
differently. In 1994, Congress passed a law making evi- 
dence of other sex offenses admissible to show a defen- 
dant’s propensity to commit the charged sex offense. 
(The promulgation of this law reflects a belief that some 
people have a propensity toward aggressive and sexual 
impulses.) The California legislature enacted a similar 
law, and the California Supreme Court upheld the law 
in the case described in Box 13.4. 
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The Case of Charles Falsetta and His Propensity BOR 


to Commit Sex Crimes 


When Charles Falsetta was tried for rape and kidnap- 
ping in Alameda County Court, the prosecutor intro- 
duced evidence of two prior uncharged sexual assaults 
allegedly committed by Falsetta. In the first, the 
defendant was alleged to have begun jogging beside 
a woman, asked her where she was going, and then 
tackled and raped her. In the second incident, the 
defendant allegedly blocked the path of a woman as 
she walked to work and later jumped out from behind 
some bushes, grabbed her, threw her into the bushes, 
and sexually assaulted her. These incidents bore a 
striking resemblance to the Alameda County case in 
which the defendant was alleged to have stopped a 
16-year-old girl as she was walking to her house from 
a convenience store. After initially refusing a ride, the 
girl eventually accepted and was driven to a darkened 
parking lot and raped. The defendant was convicted 
and appealed his conviction, contending that the 


Perhaps you considered the case of beloved comedian 
Bill Cosby and wondered why, since he faced numer- 
ous allegations of sexual assault, his 2017 trial involved 
only one incident with one woman. Those other alleged 
assaults were inadmissible as evidence because Pennsyl- 
vania, unlike California, bars the introduction of pro- 
pensity evidence, even in sexual assaults (Colb, 2016). 

What effect does propensity evidence have on jurors? 
In arguing in support of allowing propensity evidence 
in the Falsetta case, the California Attorney General 
assumed that jurors could properly use propensity evi- 
dence to gauge the defendant’s disposition to commit 
sex crimes. Yet psychologists can point to a fundamen- 
tal error in this assumption—the belief that this char- 
acteristic or trait is stable over time and that situational 
factors are irrelevant (Eads, Shuman, & DeLipsey, 
2000). In short, making this assumption constitutes the 
fundamental attribution error. 


Impact of Extralegal Information in Civil Trials. 
In recent years psychologists have paid increased atten- 
tion to the workings of civil juries. As a result, they 
are able to address the question of whether jurors are 
competent to decide civil cases fairly and rationally. Do 


admission of evidence of other uncharged rapes vio- 
lated his rights. 

In an appeal to the California Supreme Court, Rich- 
ard Rochman, the deputy attorney general who argued 
the case on behalf of the State of California, stated that 
because victims of sex offenses often hesitate to speak 
out and because the alleged crimes occur in private, 
prosecutors are often faced with a “he said, she said” 
credibility problem. Allowing prosecutors to present 
propensity evidence in these cases would give jurors the 
full picture of the defendant's past sexual misconduct, 
reasoned Rochman. The California Supreme Court 


agreed (People v. Falsetta, 1999). 


CRITICAL THOUGHT QUESTION 


Why is propensity evidence zot admissible in most 
cases, and why is it admissible in cases that involve 
sexual behavior? 


jurors determine liability and assess damages in a ratio- 
nal way, relying on the legally appropriate sources of 
information? Or are they swayed by emotion and preju- 
dice or overly attentive to extralegal factors? 


The Impact of Injury Severity on Liability Judg- 
ments. An important decision that jurors must make 
in civil cases concerns the parties’ respective responsibil- 
ity for the harm that was suffered. When psychologists 
study juries’ liability judgments, they are really asking 
how people assign responsibility for an injury. When a 
baby is stillborn, do jurors perceive the doctor to be at 
fault for not performing a caesarean section? Would the 
child have died anyway? When a smoker contracts lung 
cancer, do jurors blame the cigarette manufacturer for 
elevating the nicotine level in its product, or the smoker 
who knowingly exposed himself or herself to a danger- 
ous product over the course of many years? Or do they 
blame both, as did the jurors described in Box 13.1? 
Jurors should decide liability on the basis of the 
defendant's conduct. Were his or her actions reckless? 
Were they negligent? Were they malicious and evil? For 
the most part, jurors’ liability decisions align with evi- 
dence regarding the defendant’s conduct: defendants 
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whose actions were clearly negligent or malicious are 
likely to be found liable. But jurors also consider the 
severity of an injury or accident, sometimes referred to 
as outcome severity, when judging a defendant's lia- 
bility. Although outcome severity is legally relevant to 
decisions about the damage award, it is largely irrele- 
vant to a judgment concerning liability or legal respon- 
sibility. The defendant should not be saddled with a 
liability judgment simply because the plaintiff was seri- 
ously injured. But in their simulation of an automobile 
negligence case, Greene and her colleagues found that 
the defendant was perceived to be more negligent when 
the plaintiff suffered more serious injuries (Greene, 
Johns, & Smith, 2001). These results are consistent 
with a meta-analysis (Robbennolt, 2000) showing that 
people attribute greater responsibility to a wrongdoer 
when the outcome of an incident is severe than when 
it is minor. 

Why would people assign more responsibility to an 
individual as the consequences of his or her conduct 
become more serious? One explanation is defensive 
attribution (Fiske & Taylor, 1991), an explanation of 
behavior that defends us from feelings of vulnerabil- 
ity. As the consequences of one’s actions become more 
severe and more unpleasant, we are likely to blame a 
person for their occurrence, because doing so makes the 
incident somehow more controllable and avoidable. 

As in criminal cases, jurors’ emotional state during a 
trial can affect their judgments in civil cases. For exam- 
ple, jurors who are angered by evidence of wrongdoing 
and harm to others feel more sympathy for a plaintiff 
(Feigenson, Park, & Salovey, 2001) and less sympathy 
for a defendant (Bornstein, 1994). These experienced 
emotions are likely to interact with jurors’ preexisting 
emotional states, implying that the legal assumption 
of strict objectivity in how jurors evaluate evidence is 
probably inaccurate (Wiener, Bornstein, & Voss, 2006). 


Irrelevant Considerations Related to Damages Assess- 
ments. Pity the poor man. Michael Brennan, a St. Paul, 
Minnesota, bank president, was simply responding to 
nature’s call when he was sprayed with more than 200 
gallons of raw sewage as he sat on the toilet in the bank’s 
executive washroom. The geyser of water came “blast- 
ing up out of the toilet with such force that it stood 
him right up,” leaving Brennan “immersed in human 
excrement.” He sued a construction company working 
in the bank at the time, but the jury awarded Brennan 
nothing. Why, then, did a jury award $300,000 to a 
workman who slipped from a ladder and fell into a pile 
of manure (a story aired on CBS’s 60 Minutes)? 
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One of the most perplexing issues related to juries is 
how they assess damages (Greene & Bornstein, 2003; 
Vidmar & Wolfe, 2009). This complex decision seems 
especially subjective and unpredictable because people 
value money and injuries differently and because jurors 
are given scant guidance on how to award damages 
(Greene & Bornstein, 2000). The awards for punitive 
damages— intended to punish the defendant and deter 
future malicious conduct—are of special concern because 
the jury receives little instruction about how those awards 
should be determined. Consider the staggering $145 bil- 
lion punitive damage award against the tobacco indus- 
try in a case brought by many state attorney generals in 
2000. Even the judge in the case was amazed. “A lot of 
zeros,” he observed dryly, after reading the verdict. 

Social scientists have conducted research on this issue 
and have learned that few people get rich by suing for 
damages. In state court civil trials in 2005, the median 
damage award was $28,000 and only 4% of winning 
plaintiffs received more than $1 million (Langton & 
Cohen, 2008). Although the media are eager to tell us 
about multimillion-dollar damage awards, these colossal 
awards are very unusual. Also, the monies requested by the 
plaintiff—when grounded in quantitative evidence pre- 
sented during the trial—serve as “anchor points” for jurors’ 
damage awards. But when the requests are unsupported by 
the evidence, they are viewed as outrageous and are disre- 
garded (Diamond, Rose, Murphy, & Meixner, 2011). 

What factors do jurors consider in their decisions 
about damages? Data from interviews with actual jurors, 
simulation studies, and videotapes of actual jury delib- 
erations show that, as in criminal cases, jurors put most 
weight on the evidence they hear in court. But according 
to professors Shari Diamond and Neil Vidmar (2001), 
discussions about insurance coverage and attorney’s 
fees—issues that are theoretically irrelevant to decisions 
about the amount of damages—are also quite common 
in jury rooms. Reviewing the deliberations of juries in 
the landmark Arizona Jury Project, they found that con- 
versations about insurance occurred in 85% of these cases 
and the topic of attorneys’ fees came up in 83% of dis- 
cussions. Other research has shown that, although jurors 
discuss these issues, the resulting awards are not directly 
influenced (Greene, Hayman, & Motyl, 2008). 


Can Jurors Disregard Inadmissible 
Evidence? 
Anyone who has ever watched television shows depict- 


ing courtroom drama is familiar with the attorney’s 
statement, “I object!” If the judge sustains an objection, 


the opposing attorney's objectionable question or the 
witness's objectionable response will not be recorded, 
and the judge will instruct, or admonish, the jury to 
disregard the material. But are jurors able to do so? 

Inadmissible evidence is evidence that is presented 
in court but is unrelated to the substance of the case. 
Research indicates that a judge’s admonition to dis- 
regard inadmissible evidence is relatively ineffective 
(Steblay, Hosch, Culhane, & McWerthy, 2006). On 
occasion, instructions to ignore inadmissible evidence 
actually backfire and result in jurors being more likely 
to use the inadmissible evidence than if they had not 
been told to ignore it (Lieberman & Arndt, 2000). For 
example, Broeder (1959) presented a civil case in which 
mock jurors learned either that the defendant had insur- 
ance or that he did not. Half the subjects who were told 
that he had insurance were admonished by the judge 
to disregard that information. Juries who believed that 
the defendant lacked insurance awarded an average of 
$33,000 in damages. Juries who believed that he did 
have insurance awarded an average of $37,000. But 
those juries that were aware of the insurance but had 
been admonished to disregard it gave the highest aver- 
age award, $46,000. 

These findings imply that instructions to disregard 
certain testimony may heighten jurors’ reliance on the 
inadmissible evidence. Psychologists have explained 
this phenomenon using reactance theory (Brehm & 
Brehm, 1981) which suggests that instructions to disre- 
gard evidence may threaten jurors’ freedom to consider 
all available information. When this happens, jurors 
may respond by acting in ways that restore their sense 
of decision-making freedom. Interestingly, simply pro- 
viding jurors with a reason for the inadmissibility ruling 
makes them more likely to comply with it. 

Jurors’ overreliance on evidence they are admonished 
not to use may also reflect a cognitive process described 
in thought suppression studies. In a now-classic study, 
Professor Daniel Wegner found that asking people “not 
to think of a white bear” increased the tendency to 
do just that. In fact, the harder people try to suppress 
a thought, the less likely they are to succeed (Wegner, 
1994). Jurors may think more about inadmissible evi- 
dence as a direct consequence of their attempts to 
follow the judge’s request to suppress thoughts of it 
(Clavet, 1996). An appellate court was aware of that 
possibility: “(the judge) could reasonably have believed 
that an instruction to the jurors to disregard what they 
had just heard ... would have been just about as effec- 
tive as a directive not to think about a pink elephant” 
(Sowell v. Walker, 2000, p. 448). 


Are Jurors Biased? 317 


But what happens when individual jurors come 
together to deliberate? Will the process of discussing the 
case with others motivate jurors to follow the judge’s 
instructions, or will the thoughts of white bears and 
pink elephants still prevail? As we describe later in this 
chapter, jury deliberations can indeed lessen the impact 
of inadmissible evidence (London & Nunez, 2000). 

Jurors’ decisions could also be influenced by many 
other irrelevant factors including pretrial publicity; 
the personal style and credibility of attorneys; the 
order of presentation of evidence; and the gender, 
race, age, physical appearance, and attractiveness of 
the litigants and other witnesses (Devine et al., 2009). 
Sometimes the extraneous information comes from 
jurors themselves, rather than from the trial. For 
example, explicit reference to a defendant's ethnicity 
during deliberations in a sexual assault trial in Colo- 
rado (i.e., “Mexican men are physically controlling of 
women because they have a sense of entitlement and 
think they can do whatever they want with women’) 
resulted in a U.S. Supreme Court ruling that racial or 
ethnic bias in the deliberation room will not be toler- 
ated. The decision creates an exception to the rule that 
jury deliberations must be kept secret (Pena-Rodriguez 
v. Colorado, 2017). 

Judges implicitly assume that jurors are able to 
eliminate such irrelevant considerations from their 
decisions. But psychologists emphasize that, as active 
information processors, jurors desire to make a decision 
based on what they believe is just, not necessarily one 
based on legally relevant information. So, for exam- 
ple, when mock jurors were told to disregard certain 
evidence because of a legal technicality, they allowed 
that evidence to influence their verdicts when they 
thought that it enhanced the accuracy of their deci- 
sions (Sommers & Kassin, 2001). Psychologists under- 
stand that jurors have difficulty performing the mental 
gymnastics required to use evidence for a limited pur- 
pose or to ignore it altogether. But they have not yet 
developed effective strategies to combat those problems 
(Daftary-Kapur, Dumas, & Penrod, 2010). 


Are Jurors Biased? 
The Assumption of a Blank Slate 


Another broad concern about jurors is whether, as 
courts assume, they can put aside any preconceptions 
about the guilt of a criminal defendant or the merits of 
civil plaintiffs when forming their judgments. In other 
words, is it appropriate to assume that jurors enter a 
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trial as “blank slates,” free of overwhelming biases? (In 
criminal cases, the “blank slates” should be tinted at the 
outset by a presumption that the defendant is innocent 
of the charges.) This concern has practical importance 
because if jurors cannot set aside their biases, they 
should be excused for cause. 

The judge and the attorneys inquire about a pro- 
spective juror’s biases during the jury selection pro- 
cess. A frequent question during voir dire takes the 
following form: “Do you believe that you, as a juror, 
can set aside any negative feelings you might have 
toward the defendant (because he is from the Mid- 
dle East or a police officer or a used-car salesman— 
whatever the group membership is that possibly elicits 
prejudice) and make a judgment based on the law and 
the facts of this case?” If prospective jurors say yes, the 
judge usually believes them, and they are allowed to 
serve as jurors. 

On occasion, prospective jurors have ties to the 
defendant that could influence their ability to be impar- 
tial. Consider the case against former Penn State assis- 
tant football coach Jerry Sandusky (see Box 13.5). 


The courts assume that individual jurors can divest 
themselves of any improper “leaning” toward one side 
or the other, and that through jury selection proce- 
dures the ideal of open-minded jurors can be achieved. 
Courts also assume that attorneys can identify and dis- 
miss prospective jurors whose preconceptions would 
affect their verdicts, so the trial can begin with a fair 
and unbiased jury. For various reasons, this optimism 
may be misguided. First, attorneys are motivated to 
select jurors who are favorable to their own side, rather 
than those who are neutral. Second, it is impossible for 
anyone to be entirely free of influence by past experi- 
ences and resulting prejudices. 


Inevitability of Juror Bias 


In a society that respects all persons, some biases (e.g., 
age, race, or gender bias) are clearly prejudicial and 
should be shunned. But many biases—including those 
based on expectations and experiences—may actually be 
inevitable. As we use the term here, juror bias is a jurot’s 
predisposition to interpret and understand information 


The Case of Jerry Sandusky: The Search for Unbiased Jurors | 20x 13.5 


Patrick Smith/Getty Images News/Getty Images 


Former Penn State assistant football coach Jerry 
Sandusky being led out of courthouse after conviction 
on charges of child sexual abuse. 


In a highly anticipated criminal trial, former Penn 
State football coach Jerry Sandusky faced accusations 
of sexually molesting boys and young men over several 
years. The trial was held in Bellefonte, Pennsylvania, 
approximately 12 miles from Penn State, where foot- 
ball is high profile and enormously profitable. Perhaps 
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it was no surprise, then, that many prospective jurors 
had affiliations with and allegiances to Penn State. It 
was somewhat more surprising that so many were 
selected to serve on the jury. The group of 12 jurors 
and 4 alternates included a woman whose family has 
had Penn State football season tickets since the 1970s, 
a Penn State junior who was working in the athletic 
office and whose cousin played on the football team, 
two professors—one on the faculty for 24 years and 
another who retired, two women employed by the 
university, and three graduates of Penn State, includ- 
ing one who heard Jerry Sandusky speak at her gradua- 
tion ceremony. Of course, having personal ties with the 
university does not necessarily render these jurors inca- 
pable of delivering fair verdicts. One wonders whether 
it was easy for them to do so—but they did convict Mr. 
Sandusky on 45 felony charges. 


CRITICAL THOUGHT QUESTION 


Why might court observers be concerned about the 
ability of these jurors to be objective? 


based on past experience. When people are exposed to 
new events, they respond by relying on past experiences. 
When they view a traffic accident, for instance, they 
may make judgments that one car ran a red light or that 
another car was in the wrong lane. They may assume 
that an accident involving teenaged drivers was caused 
by excessive speed or texting while driving. 

Bias in responses to the actions of others is inevita- 
ble because people must make assumptions about the 
causes of behavior. Why was Emily so abrupt when she 
spoke to me this morning? Why did Juan decide to buy 
a new car? Why did the defendant refuse to take a lie 
detector test? Individuals also make decisions on the 
basis of their assumptions. College admission officers 
decide who will be admitted on the basis of applicants’ 
credentials and academic promise. Judges decide who 
should be paroled based on the belief that the parolee 
will not commit additional crimes. Criminal defense 
lawyers make recommendations to their clients on how 
to plead on the basis of their expectations about the 
reactions of prosecuting attorneys, judges, and jurors. 
Expectations about the outcomes of one’s choices rest 
partly on one’s biases. 

People make assumptions about others to understand 
what happened in the past and to predict what will 
happen in the future. Virtually all descriptions of how 
a juror makes decisions in a criminal trial propose that 
verdicts reflect two judgments on the part of jurors. One 
judgment is an estimate of the probability of commis- 
sion—that is, how likely it is that the defendant actually 
committed the crime. Most jurors base their estimates 
of this probability on the strength of the evidence, but 
as we have noted, extralegal factors and jurors’ previous 
beliefs and experiences also have an impact on how they 
interpret the evidence (Finkel, 1995). 

A second judgment by the criminal juror concerns 
reasonable doubt. Judges instruct jurors in crimi- 
nal cases that they should deliver a not-guilty verdict 
if they have any reasonable doubt of the defendant’s 
guilt. Because the legal system has difficulty defining 
reasonable doubt (a common, but not very informa- 
tive, definition is that it is a doubt for which a person 
can give a reason), jurors apply their own standards 
for the threshold of certainty deemed necessary for 
conviction. 

Because bias is inevitable, most jurors come to this 
task with either a pro-prosecution bias or a pro-defense 
bias. Jurors with a pro-prosecution bias view conflict- 
ing evidence in the case through the filter of their expe- 
riences and beliefs, which make them more likely to 
think that the defendant committed the crime. Persons 
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Juror decisions are influenced by relevant and irrelevant 
factors, including the evidence, prior experience and the 
attorney's personal style and presentation. 


with pro-defense biases filter the same evidence in light 
of their experiences and reactions, which make them 
more sympathetic to the defense. 

To determine how bias affects verdicts, Lecci and 
Myers (2009) asked jury-eligible adults to complete the 
Pretrial Juror Attitudes Questionnaire (PJAQ), which 
includes statements such as “Criminals should be caught 
and convicted by any means necessary” and “Defense 
lawyers are too willing to defend individuals they know 
are guilty.” Later, mock jurors watched a videotaped 
armed robbery trial, gave individual verdicts, deliberated 
as a jury, and gave post-deliberation individual verdicts. 
Jurors who voted guilty prior to deliberating were com- 
pared with those voting not guilty to see whether their 
personal biases differed. Indeed they did: jurors who con- 
victed were more likely to endorse pro-prosecution sen- 
timents on the PJAQ than jurors who acquitted. Biases 
revealed by the PJAQ predicted post-deliberation ver- 
dicts as well, suggesting that the deliberation process did 
little to correct for individuals’ bias. It appears that even 
when jurors all hear the same evidence during the trial, 
their personal beliefs and values can affect their verdicts. 

Personal predispositions may also affect the way evi- 
dence is evaluated. Professor Jane Goodman-Delahunty 
and colleagues found that mock jurors’ beliefs about 
the death penalty influenced their perceptions of evi- 
dence (Goodman-Delahunty, Greene, & Hsiao, 1998). 
Participants watched the videotaped murder of a con- 
venience store clerk that was captured on film. When 
asked about the defendant’s motive and intentions, 
jurors who favored the death penalty were more likely 
than those who opposed it to “read” criminal intent 
into the actions of the defendant. For example, they 
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were more likely to infer that the defendant intended 
to murder the victim and that his specific actions indi- 
cated premeditation. These findings remind us of the 
common situation in which two people experience the 
same event—a movie or a play, for example—and inter- 
pret the actions in very different ways, partly because of 
the “mindset” with which they watched or experienced 
that event. These beliefs, or schemas, can apparently 
influence the way jurors make sense of the evidence in 
a trial. 

Psychologists have learned something interesting 
about how those schemas affect jurors’ verdicts. When 
jurors are exposed to a new piece of evidence, they eval- 
uate the evidence in a manner consistent with their 
current verdict preferences rather than in an objective 
fashion. Assume that two jurors hear the same evidence 
that favors the prosecution. Also assume that, at that 
point in the trial, Juror A favors the prosecution and 
Juror B favors the defense. According to the notion of 
predecisional distortion, these jurors will distort their 
evaluation of the evidence in a direction that supports 
their verdict choice. Thus, Juror A would evaluate this 
evidence as favoring the prosecution, whereas Juror B 
might evaluate it as favoring neither party, distorting 
his or her interpretation of the evidence away from its 
objective value (i.e., in favor of the prosecution) and in 
the direction of the side favored (Blanchard, Carlson, & 
Meloy, 2014). 

Do jurors’ biases predispose them to favor one side 
over another in a civil case? It seems natural for peo- 
ple to have feelings of compassion for injured persons 
and for these feelings to translate into favorable ver- 
dicts and lavish damage awards for plaintiffs. When 
jurors awarded $181 million in damages in 2012 to 
three workers injured in the explosion of a grain ele- 
vator in southern Illinois, did sympathy influence their 
thinking? 

Surprisingly, perhaps, a variety of studies using dif- 
ferent methodologies suggest that sympathy plays only 
a minor role in civil jurors’ judgments. In her study of 
claims by individuals against corporate defendants, Pro- 
fessor Valerie Hans (1996) interviewed jurors and ran 
experimental studies that manipulated variables related 
to this sympathy hypothesis. All the data pointed to 
the same conclusion: that the general public is “quite 
suspicious of, and sometimes downright hostile to, civil 
plaintiffs” (p. 244). A survey conducted by the consult- 
ing firm DecisionQuest yielded similar results: 84% 
of the 1,012 people polled agreed with the statement 
“When people are injured, they often try to blame oth- 
ers for their carelessness.” According to the same survey, 
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potential jurors do not think highly of civil defendants, 
either. For example, more than 75% of respondents 
believe that corporate executives often try to cover up 
evidence of wrongdoing by their companies, and more 
respondents say that product warnings are intended to 
protect manufacturers than say they are intended to 
keep consumers safe. 


How Juries Deliberate 


Although many studies have assessed individual jurors’ 
reasoning process, verdicts are not issued by twelve 
individual jurors in criminal cases or by some variable 
number of jurors in civil cases, depending on where the 
trial takes place. Rather, they come from a group, a jury. 
How do individual preferences, biases, and reactions 
to the evidence combine to result in an agreed-upon 
consensus? (A unanimous verdict is required in nearly 
all criminal trials in the United States, and at least a 
majority verdict is required in civil trials.) In the process 
of reaching agreement, how and why will some jurors 
change their minds to coalesce around the group’s 
decision? 

Deliberations are important to the final resolution 
of a trial. Jurors do not simply pool their individual 
pre-deliberation verdict preferences, engage in a bit of 
horse-trading, and call it a day. Even on the question 
of damages, when it might seem logical for jurors to 
average their individual judgments, their discussion of 
the evidence and individual verdict preferences is cru- 
cial. Indeed, what happens over the course of the group 
discussion has a significant impact on the final verdict 
(Hastie, Schkade, & Payne, 1998). 

The deliberation process can also improve the qual- 
ity of jury decisions. We've already shown that jurors 
correct each other’s mistaken interpretations of the jury 
instructions during group discussion. Can deliberations 
also reduce jurors’ inclinations to rely on inadmissible 
evidence? There is reason to suspect that it can. When 
jurors have to share their preferences publicly, they may 
evaluate their own sentiments more carefully and chal- 
lenge the conclusions reached by others (Bornstein & 
Greene, 2011). 

Psychologists have studied this issue by compar- 
ing the decisions of mock jurors who deliberate and 
those who do not, and by examining a single group 
of mock jurors prior to and after deliberating. The 
conclusion from these studies is that deliberation can 
serve to decrease reliance on irrelevant information. 
For example, London and Nunez (2000) assessed the 
impact of inadmissible evidence on jurors before and 


after deliberation. The defendant in their mock trial 
was charged with taking nude photographs of a child. 
This evidence was deemed admissible in one condi- 
tion and inadmissible in another, and was not pre- 
sented in a control condition. Prior to deliberations, 
jurors who were told that the photos were inadmissi- 
ble were as likely to convict as jurors who were told 
the photos could be considered, demonstrating the 
powerful biasing effect of inadmissible evidence. But 
after deliberations, convictions dropped significantly 
in the inadmissible evidence condition and were 
comparable to the control condition. Group discus- 
sion reduced the influence of inadmissible evidence, 
probably because jurors reminded each other of the 
mandate not to consider that evidence. Other studies 
have shown that biasing effects of pretrial publicity 
are also reduced by deliberations (e.g., Ruva, McEvoy, 
& Bryant, 2007). 

Deliberating juries do not always make better deci- 
sions than individual jurors do, however. Whether 
group deliberation reduces or amplifies bias may depend 
on the strength of the evidence (Kerr, Niedermeier, & 
Kaplan, 1999). When the evidence for one side in a trial 
is strong, deliberation seems to decrease bias in jurors’ 
pre-deliberation sentiments. But when the evidence 
is ambiguous, deliberation seems to increase biases, 
probably because without hearing compelling evidence 
during the trial, jurors stick to their beliefs, values, and 
assumptions during the deliberations. 

What do jurors actually talk about when they 
deliberate? Answers to that question come from 
recordings of mock juror deliberations and from the 
civil juries that constituted the Arizona Jury Project 
(Diamond & Vidmar, 2001; Diamond et al., 2012). 
Observers have identified three stages of jury deliber- 
ations: orientation, when jurors discuss general proce- 
dures, elect a foreperson, and begin discussion; open 
conflict in which jurors actively try to persuade others 
to see things their way; and reconciliation or resolu- 
tion, when jurors strive to guarantee that the chosen 
verdict is acceptable to everyone. On occasion, juries 
have opted to “sleep on it,” that is, to reach a verdict 
one day, but not announce it until the next day, giving 
members some time to decide if they are comfortable 
with the choice. 

The open conflict portion of the deliberation is 
obviously the most contentious. During this period, 
jury members use various forms of persuasive influence 
spelled out in social psychological theories of group 
dynamics. Persuasion occurs through informational 
and normative social influence. Informational social 
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influence occurs when some compelling information, 
data, or interpretation convinces a juror that her per- 
sonal perspective was incorrect or incomplete, and 
that it makes sense to change her mind. In doing so, 
she can state publicly, and believe privately, that she has 
reached the correct decision. By contrast, normative 
social influence occurs when a juror simply goes along 
with the group’s decision in order to be conciliatory. So 
whereas a juror might state publicly that he agrees with 
a certain verdict, privately he thinks otherwise (Kaplan 
& Miller, 1987). Which type of influence predomi- 
nates during deliberation is determined by the question 
being debated. If the verdict choices require careful and 
deliberative analysis—determining the precise amount 
of money to award in compensatory damages, for 
example—informational social influence is more likely 
to occur. But if the choices are more subjective, then 
normative influences prevail. 

The open conflict portion of deliberations has 
also been characterized as either verdict-driven or 
evidence-driven (Hastie, Penrod, & Pennington, 
1983). In a verdict-driven deliberation, jurors take 
a straw poll very early in their discussion. This vote 
reveals the general sentiment of the group and estab- 
lishes the factions that see things in different ways. 
From here on, the deliberations involve each faction 
attempting to gain support from members of other 
factions by arguing that their interpretation of the 
evidence is the appropriate one. By contrast, in an 
evidence-driven deliberation, jurors do not take 
an early vote. Instead, they review crucial pieces of 
evidence in order to reach an agreed-upon consensus 
about how to interpret that evidence. Only then do 
they try to match their interpretation to various ver- 
dict options. As you might suspect, evidence-driven 
deliberations last longer, but are ultimately more sat- 
isfying for jurors (Hastie et al., 1983). 

In recent years, psychologists have begun to inte- 
grate models of juror and jury decision-making. One 
possibility is that during deliberations, the jury engages 
in narrative construction that mirrors what occurs in 
the minds of individual jurors (Hastie, 2009). The 
result is a group-derived story that provides a synthe- 
sis of the evidence. Another, somewhat more elaborate 
possibility is that jurors create narrative explanations of 
the evidence that they bring to the deliberating table. 
Then, by means of a process termed “story sampling” 
(Devine, 2012), individual jurors exert informational 
influence by sampling from their memory and sharing 
their perspectives, and factions exert normative and 
informational influence in proportion to their size and 
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the cohesiveness of their arguments. After various iter- 
ations of this process, if all goes well, a large major- 
ity faction will emerge and eventually, the jury will 
agree on a compelling story that is consistent with the 
evidence. 


Jury Reform 


Jury trials are conducted under strict rules developed 
over the years by statutes, case law, and tradition. 
These imperatives stem from the belief that justice is 
best served by an adversarial system in which the evi- 
dence is vetted through a neutral judge and limited 
by rules of the court. Under these rules, jurors were 
prohibited from investigating the facts themselves 
and asking questions during the trial, and they were 
warned not to discuss the evidence with anyone until 
they reach a verdict. 

This model treats jurors as passive recipients of informa- 
tion who, like digital recorders, take in a one-way stream 
of communication. Jurors were expected to process all 
incoming information impassively, without interpretation, 
until finally instructed by the judge to decide something. 
As we pointed out earlier, this conception of juror-as- 
blank-slate is largely wrong; jurors actively evaluate the 
evidence through the lens of their personal experiences 
and frames of reference, pose questions to themselves, and 
construct narratives or stories to help them understand the 
evidence and make a judgment about it. 

Acknowledging that most jurors are active “thought 
processors,” psychologists and other social scientists 
started suggesting reforms to the jury system in the 
1970s. By the 1990s, judges were also beginning to 
question the traditional view of jurors as passive blank 
slates. Against this backdrop, creative court personnel 
and forward-thinking judges implemented changes in 
trial procedures that take advantage of jurors’ natural 
inclinations and provide tools to encourage jurors’ active 
involvement in the process. Many of these reforms have 
now been implemented in courts across the country. 

Some reforms are uncontroversial and benign: pro- 
viding notebooks that list the witnesses and summarize 
their testimony in long or complex cases; giving pre- 
instructions or interim instructions during the course 
of a lengthy trial; allowing jurors to take notes; desig- 
nating alternate jurors only after the presentation of 
evidence is completed; providing a written copy of the 
judge’s instructions to each juror; and allowing jurors to 
examine the demonstrative evidence during their delib- 
erations. Some proposed reforms are downright radical. 
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This includes the possibility of having opposing experts 
testify together in a process called a hot tub (though 
it does not involve a physical hot tub!), explaining to 
the judge or jury what they agree about and why they 
disagree. There could be many advantages to such a 
system. Theoretically, it could reduce the adversarial 
nature of expert testimony and enable jurors to make 
better comparisons between opposing viewpoints 
(Greene & Gordon, 2016). The hot tub has been used 
in administrative hearings in some countries, but rarely 
in the United States, and never in a jury trial. 

Two reforms are only moderately controversial: 
allowing jurors to pose questions to witnesses (questions 
are screened by the judge, who decides whether they are 
appropriate) and to discuss the evidence in the midst 
of trial. These reforms have also been implemented in 
many jurisdictions, and research studies have charted 
their effectiveness. Through such studies, psychologists 
have learned that these new practices contribute in ben- 
eficial ways to fair and accurate decisions. 

Jurors questioned about the opportunity to submit 
written questions have been strongly supportive. Fully 
83% of jurors surveyed by the Seventh Circuit Amer- 
ican Jury Project between 2005 and 2008 reported 
that the opportunity to ask questions of witnesses 
enhanced their understanding of the facts (Seventh 
Circuit American Jury Project, 2008). Examining the 
questions jurors asked and how jurors discussed the 
answers during deliberations, Arizona Jury Project 
researchers found that questions helped to clarify con- 
flicting evidence and produce a plausible description 
of the events in dispute. Discussion of these questions 
and answers did not dominate jurors’ deliberations 
(Diamond, Rose, Murphy, & Smith, 2006). Allow- 
ing jurors to ask question may have the added bene- 
fit of reducing their inclination to seek answers online 
(MacPherson & Bonora, 2010). Finally, although some 
judges have worried that jurors will be offended by 
having a question disallowed or will speculate about 
why a submitted question could not be asked, jurors 
themselves tend to accept that decision (Diamond, 
Rose, & Murphy, 2004). Therefore, we see no serious 
drawbacks to allowing jurors to ask questions. Doing 
so can clarify their understanding of the evidence, 
enhance involvement in the trial process, and create an 
environment more conducive to learning. 

The somewhat more controversial reform permits 
jurors to discuss the evidence during the trial, rather than 
having to wait until formal deliberations begin. The rules 
are simple: All jurors must be present in the deliberation 
room during these discussions, and jurors must keep an 
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open mind and avoid debating verdict options. Psychol- 
ogists have described a number of potential advantages of 
such mid-trial discussions based on fundamental princi- 
ples of cognitive and social psychology. In theory, juror 
discussions about the evidence can 


u Improve comprehension by permitting jurors to sift 
through and organize the evidence into a coherent 
framework over the course of the trial. 

= Improve recollection of the evidence and testimony 
by emphasizing and clarifying points made during 
trial 

= Promote greater cohesion among jurors, thereby 
reducing the time needed for deliberations (Bregant, 
2009). 


But there are also several potential drawbacks to jury 
discussions during trial, and these, too, are based on 
well-established psychological principles. They include 
the possibility that jury discussions may 


u Facilitate the formation or expression of premature 
judgments about the evidence. 

= Diminish the quality of the deliberations as jurors 
become more familiar with each other’s views. 

= Produce more interpersonal conflicts prior to formal 
deliberations (Bregant, 2009). 


The first empirical test of this reform was a field 
experiment in which researchers randomly assigned 
approximately 100 civil jury trials to an experimental 
“trial discussion” condition and an equal number to a 
control “no discussion” condition (Hannaford, Hans, 
& Munsterman, 2000). Researchers found that of those 
who were permitted to discuss the evidence, approx- 
imately 70% reported that their jury had at least one 
such discussion. So even when permitted to talk about 
the case, a sizeable minority of juries did not. Jurors 
who reported having discussions were quite positive 
about them. They said that trial evidence was remem- 
bered very accurately during these discussions, that 
discussions helped them understand the evidence in 
the case, and that all jurors’ points of view were consid- 
ered during the course of the discussions. The perceived 
drawbacks were mostly logistical: Jurors said that there 
were difficulties in getting all members together at the 
same time. (After all, these short breaks represent the 
only time in the course of several hours that jurors may 
use the rest rooms or smoke a cigarette. Some people's 
desire for these comforts apparently outweighed their 
interest in talking about the evidence!) 

Useful data also come from the analysis of videotapes 
from the Arizona trials (Diamond, Vidmar, Rose, Ellis, 


& Murphy, 2003). This study examined all mid-trial 
jury discussions, as well as the deliberations. These tapes 
make clear that during discussion jurors seek informa- 
tion from one another, raise questions they intend to 
ask, and talk about the evidence they would like to hear. 
Such discussions led to modest enhancements in jurors 
understanding of the evidence and did not result in pre- 
mature judgments. 

These findings provide a fascinating and previously 
unseen picture of the jury at work as it discusses the evi- 
dence in the midst of the trial and reaches a final verdict 
at the end. Pre-deliberation discussion may have the 
added benefit of reducing reliance on inadmissible evi- 
dence and other biases that interfere with jurors’ ability 
to impartially consider evidence. In essence, they func- 
tion during the trial in the same way that deliberations 
function after the trial—as a de-biasing mechanism 
(Bregant, 2009). We see few negative effects of mid- 
trial discussion, and believe that allowing jurors to talk 
about the case simply legitimizes what they are likely to 
do anyway. 


The Jury: Should It Be Venerated 
or Vilified? Revered or Reviled? 


The jury system brings together individuals with diverse 
backgrounds, experiences, and biases who pool their 
perceptions of the evidence to reach a verdict (Dia- 
mond, 2006). In this way, the trial jury is a remarkable 
institution and, in important respects, a unique one. 
The use of average citizens to determine trial outcomes 
for rich and powerful figures such as Jeff Skilling, the 
former CEO of Enron, or the growing list of celebrities 
accused of sexual harassment in late 2017 underscores 
our country’s commitment to egalitarian values. It is 
no exaggeration to say that the trial jury is sanctified as 
one of our fundamental democratic institutions. Politi- 
cal scientist Jeffrey Abramson (1994), author of We, the 
Jury, put it eloquently: 


[T]here are all the jurors we never read about, who 
toil out of the limelight every day, crossing all kinds of 
racial and ethnic lines to defend a shared sense of jus- 
tice. These examples convince me that the jury, far from 
being obsolete, is more crucial than ever in a multieth- 
nic society struggling to articulate a justice common to 
[all] citizens. Though the jury system is a grand phe- 
nomenon—putting justice in the hands of the people— 
we still have lessons to learn about how to design an 
institution that gathers persons from different walks of 
life to discuss and decide upon one justice for all (p. 5). 
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CHAPTER 13 Jurors and Juries 


Although there remains much to learn, psychologists 
now know a good deal about how juries function. They 
know that juries don’t always get it right; on occasion, 
jurors are overwhelmed by the sheer volume of evi- 
dence, misunderstand their instructions, and use evi- 
dence in inappropriate ways. They know that jurors’ 


Summary 


biases and prejudices can rise to the surface and color 
their judgments. But by and large, psychologists find 
little support for the extreme claims that juries perform 
poorly and irresponsibly. On the contrary, it seems that 
the institution of the jury is worth defending and worth 
improving. 


1. 


Describe the issue of jury competence. Some 
commentators have wondered whether jurors and 
juries are overly attentive to extralegal information 
that, in theory, is irrelevant to the guilt decision 
in criminal cases and to the liability judgment in 
civil cases. Others have asked whether jurors will 
misunderstand expert testimony and dismiss it 
outright. Whether jurors and juries are able to 
understand and apply their instructions is another 
question. Finally, some have asked whether jurors 
can decide the complicated issues that arise in 
so-called complex cases. 


What evidence is most important to jurors when 
deciding guilt in criminal trials? When deciding 
liability and damages in civil trials? \n accord 
with legal expectations, jurors put most weight 
on the strength of the evidence against a defen- 
dant in a criminal trial; convicting when they are 
convinced beyond a reasonable doubt that the 
defendant is guilty. When determining liability in 
a civil trial, jurors focus on the defendant’s con- 
duct, although the severity of the plaintiff's losses 
matter, too. When assessing damage awards, they 
put most weight on the severity of the plaintiff's 
injuries. 

How can jurors be helped to understand their 
instructions? Jurors can be instructed before the 
trial begins about the relevant elements of the law 
that they will apply to the facts they hear. Judges 
can provide written copies of the instructions for 
all jurors. Unfortunately, judges rarely answer 
jurors’ questions about their instructions. 


What is the impact of extralegal information on 
jurors? Research studies suggest that occasionally 
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jurors are influenced by evidence of a defendant’s 
prior record or character and propensity to com- 
mit crimes. In civil cases, evidence related to an 
accident victim’s injury may influence the judg- 
ment of a defendant's liability. 


Can jurors disregard inadmissible evidence? 
When a question posed or an answer offered 
during a trial is ruled inadmissible by the judge, 
jurors are instructed to disregard it. Psychological 
evidence indicates that it is difficult for jurors to 
disregard this testimony; in fact, the stronger the 
judge’s admonition, the less effective it may be. 
Deliberations tend to reduce reliance on inadmis- 
sible evidence. 


What is meant by the statement “Bias is inevi- 
table in jurors”? Bias, as used here, refers to the 
human predisposition to make interpretations on 
the basis of beliefs and past experiences. Bias is 
inevitable because it is inescapable human nature 
to make assumptions about human behavior. 


What reforms of the jury system do psychologists 
suggest? The information-processing demands 
placed on jurors should be simplified. More 
clearly worded instructions, in written as well 
as oral form, delivered at the beginning and at 
the conclusion of the trial would be helpful. 
Preinstructions and simplifying complex lan- 
guage may be especially helpful. During the trial, 
jurors should be able to pose questions that the 
judge would then ask of the witnesses. Finally, 
mid-trial discussion of the evidence helps jurors 
to organize the evidence in a thematic frame- 
work and thus improves their memory of the 
testimony. 
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aversive racism 
damages 

defensive attribution 
dual-process models 


evidence-driven 
deliberation 


evidentiary strength 
extralegal factors 


inadmissible evidence 


informational social 
influence 


juror bias 

jury nullification 
liable 

liberation hypothesis 


limiting instruction 


normative social 
influence 


outcome severity 
predecisional distortion 
primacy effect 
propensity evidence 
psycholinguistics 
reactance theory 


recency effect 
schema 

story model 
sympathy hypothesis 
thought suppression 


verdict-driven 
deliberation 
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YAN Punishment and Sentencing 


Utilitarian Approaches 
Retributive Approaches 


BOX 14.1: The Case of a Crooked Couple and Their 
Shaming Penalty 


Restorative Approaches 


BOX 14.2: The Case for Restorative Justice: Healing a 
Mother Wounded by Tragedy 


Sentencing Policies 


Sentencing Process 


Juvenile Court Dispositions 
Blended Sentencing 


Life Sentences for Juvenile Offenders 


BOX 14.3: The Case of Jacob Ind: When a Kid Gets Life 


Registration and Notification 


Residency Restrictions 


BOX 14.4: The Case of John Albert Gardner III: 
Registered Sex Offender and Confessed Murderer 


Involuntary Commitment 


Mandated Treatments for Sex Offenders 


Concerns about Innocence 

Justifications for the Death Penalty 

Equality versus Discretion in Application of the Death 
Penalty 


BOX 14.5: The Case of Warren McCleskey: Does Race 
Matter? 


Capital Jury Decision-Making 
Limiting Use of the Death Penalty 


BOX 14.6: The Case of Dylann Roof: (Lack of) Evidence 
about Mental Illness 


ORIENTING QUESTION 


1. What are the purposes of punishment? 


2. How are the values of discretion and fairness 
reflected in sentencing decisions? 


3. What factors influence sentencing decisions? 


What special factors are considered in the sentenc- 
ing of juveniles? Of sex offenders? 


sentencing decision comes near the end of a 
criminal prosecution and is typically made by 
a judge or magistrate. It encapsulates legal, 
pragmatic, and policy considerations and involves pre- 
dictions of future criminal conduct (Ruback, 2015). 
Options include probation, restitution, compensation, 
fines, community service, imprisonment, and others. 
The purpose of the sentence—punishment, deterrence, 
incapacitation, or rehabilitation, for example—depends 
on the nature of the crime, the characteristics and expe- 
riences of the offender, the temperament of the judge, 
and, in some cases, public sentiment. As you might sus- 
pect, judges have considerable latitude or discretion in 
the sentences they impose in this system, and disparities 
in sentence length can result. Sentencing disparities 
occur whenever similar offenders who committed simi- 
lar crimes receive different sentences. Various efforts to 
reduce disparity, including maximum and minimum 
sentences, sentencing guidelines, and even revisions in 
sentencing guidelines have been instituted, with some- 
what mixed success. 

Great numbers of offenders in the United States are 
sentenced to prison. One of the most unusual is Sylves- 
ter Jiles, who, in 2010, was sentenced to 15 years for 
attempting to break into the Brevard County (FL) jail 
one week after he had been released from that very jail! 
Jiles begged jail officials to take him back into custody 
because he feared retaliation from his victim’s family. 

Unusual cases like this aside, for most of the past 
40 years, no other industrialized country except Rus- 
sia has imprisoned its citizens at the rate of the United 
States. This situation was a result of what Professor 
Craig Haney, a psychologist and a lawyer, called Amer- 
ica’s “rage to punish” (Haney, 2006, p. 4). According 
to Haney, “hundreds of thousands of people have been 
locked up in American jails and prisons who would not 
have been incarcerated (for the same misdeeds) in any 
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5. How is the death penalty decided by juries? 
In what ways has the Supreme Court recently lim- 


ited the use of capital punishment, and what role 
have psychologists played in these decisions? 


other modern Western society” or “if they had commit- 
ted their crimes at almost any other time in American 
history” (Haney, 2006, p. 11). 

At the end of 2013, there were 6,741,000 adults—1 
of every 37 people—under the supervision of correc- 
tional systems (i.e., incarceration, probation, or parole) 
in the United States. Despite the fact that this popula- 
tion has been declining in size for several years (Kaeble 
& Glaze, 2016), it is still the highest documented incar- 
ceration rate in the world (Tsai & Scommegna, 2012). 
Federal offenders are especially likely to be sentenced 
to prison (as opposed to probation or community con- 
finement): 77% of federal offenders sentenced in 2012 
went to prison. Convictions on two types of offenses— 
sex offenses and immigration-related offenses—were 
most likely to result in prison sentences. (Regarding 
the latter, in 2012, five federal jurisdictions along the 
U.S.—Mexico border accounted for fully 60% of all fed- 
eral arrests and 41% of offenders sentenced to prison.) 
Offenders guilty of drug crimes constitute another size- 
able portion of all federal inmates (Motivans, 2015). 
High rates of incarceration are troubling for many rea- 
sons. Incarceration diminishes offenders’ ties to their 
communities, reduces their chances for future employ- 
ment, and makes their reintegration into society more 
difficult. It removes offenders from their families, leav- 
ing spouses, partners, and children economically and 
psychologically vulnerable. And it contributes to prison 
overcrowding. 

Racial disparities are also apparent in criminal sen- 
tencing. As of 2016, the rate of state prison incar- 
ceration was 5 times greater for African Americans 
and 1.4 times greater for Latinos than for Whites. In 
12 states, more than half of the prison population is 
Black; in Maryland, that figure is 72%. And in Okla- 
homa, which has the highest overall Black incarceration 
rate, 1 of every 15 Black men is imprisoned (Nellis, 
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2016). Some of the disproportion is related to greater 
involvement in criminal activities by people of color, 
but analysis of imprisonment data from 2004 suggests 
that nearly 40% of racial disparity in incarceration can- 
not be explained by that fact alone (Tonry & Melewski, 
2008). Structural disadvantages in communities of 
color, along with biased decision-making by police, 
prosecutors, and judges, also play a role. 

How should a society respond to individual crimi- 
nals? With an inmate population over 2 million, does it 
make sense to continue locking up more offenders every 
year? Incarceration comes at a price; every dollar spent 
on corrections means one less dollar for public schools, 
health care, parks, and higher education. 

A controversial method to scale back prison pop- 
ulations uses risk assessment measures to apportion 
sentences. So-called evidence-based sentencing aims 
to reduce incarceration rates by sentencing offenders 
based on risk factors for recidivism such as criminal his- 
tory, education, substance abuse, and employment his- 
tory. Those assessed to be at low risk are given shorter 
terms than those assessed at higher risk. Critics claim 
that these plans unfairly target racial minorities, though 
a recent study comparing risk scores for Blacks and 
Whites found that regardless of offenders’ race, one 
model of evidence-based sentencing strongly predicted 
recidivism risk (Skeem & Lowenkamp, 2016). The 
public has very mixed feelings about this approach, 
however (Scurich & Monahan, 2016). A somewhat 
less controversial process for reducing prison popula- 
tions allows for the release of older and dying inmates 
prior to the completion of their terms, but is rarely used 
(Wylie, Knutson, & Greene, 2017). 

Philosophical questions about the costs and benefits 
of punishment and incarceration, as well as the meth- 
ods for meting out punishment, have been debated for 
many years. But a convergence of social realities has 
forced criminal justice officials and legislators to seek 
new approaches to punishing criminals. One factor 
has been the significant decline in crime rates since 
the early 1990s. A second factor driving reforms has 
been the significant cost of incarceration. Fiscal con- 
straints imposed on federal and state budgets forced 
policymakers to confront the high cost of imprison- 
ment and examine the cost effectiveness of various 
sentencing policies. In fact, there has been bipartisan 
support among federal lawmakers for reforming sen- 
tencing, including eliminating mandatory minimum 
sentences for low-level drug offenders. State legisla- 
tures have enacted changes, as well. For example, New 
Mexico lawmakers repealed the death penalty in 2009 
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primarily to save money. In other states, legislators 
reduced the number of probationers sent to prison for 
violating conditions of their release and the amount of 
time prisoners must serve before being considered for 
parole (Mauer, 2011). 

As a result of these and other policy changes, state 
prison populations had been declining for several years, 
including a nearly 2% decline from 2014 to 2015 
(Kaeble, Glaze, Tsoutis, & Minton, 2015). How the 
landscape will change during the Trump administration 
is unknown. For several years prior to 2017, crime had 
decreased in salience as an emotional and political issue, 
along with a reduction in “tough on crime” rhetoric. 
There were also modest developments in alternatives to 
harsh sentencing policies, particularly for drug offenses. 
But Attorney General Jeff Sessions has called on federal 
prosecutors to pursue the most serious charges possible 
against most suspects, including low-level drug offend- 
ers. This may lead to reversal of the recent trend toward 
decreasing federal prison populations. 

In this chapter and against this backdrop, we address 
the issues of punishment and sentencing by describing 
their multiple goals and purposes, some of which aim 
to exact retribution from an offender and others that 
favor practical ends such as deterrence, incapacitation, 
and rehabilitation. We describe the factors that judges 
consider in their sentencing decisions, and the spe- 
cific issues that arise in sentencing of juvenile and sex 
offenders. Finally, we examine psychological aspects of 
the ultimate punishment, the death penalty. 


The Purposes of Punishment 


The crime control model of criminal justice has heavily 
influenced police, prosecutors, and many judges over 
the past 40 years. It interprets the primary aim of law 
enforcement as the apprehension and punishment of 
criminals so they will not repeat their offenses and oth- 
ers will be deterred from similar acts. But as resources 
have dwindled, policymakers are increasingly interested 
in punishments that serve some beneficial function, 
particularly to the vast majority of offenders who reen- 
ter society after spending time behind bars. 

These differing viewpoints illustrate the multiple 
purposes of punishment. Psychologists have identified 
at least seven different goals (see, e.g., Ruback, 2015). 


1. General deterrence. The punishment of an offender 
and the subsequent publicity that comes with it 
are assumed to discourage other potential law- 
breakers. Some advocates of the death penalty, 


for example, believe that fear of death may be 
our strongest motivation; hence, they believe that 
the death penalty serves as a general deterrent to 
murder. 

2. Individual deterrence. Punishment of the offender 
is presumed to keep that person from committing 
other crimes in the future. Some theories assume 
that many criminals lack adequate internal inhib- 
itors; hence, punitive sanctions must be used to 
teach them that their behavior will be controlled— 
if not by them, then by society. 

3. Incapacitation. If a convicted offender is sent to 
prison, society can feel safe from that felon while 
he or she is confined. One influential position 
(Wilson, 1975) sees a major function of incapac- 
itation as simply to age the criminal—an under- 
standable goal, given that the rate of offending 
declines with age. 

4. Retribution. Society believes that offenders should 
not benefit from their crimes; rather, they should 
receive their “just deserts,” or “that which is justly 
deserved.” The moral cornerstone of punishment 
is that it should be administered to people who 
deserve it as a consequence of their misdeeds. 

5. Moral outrage. Punishment can give society a 
means of catharsis and relief from the feelings of 
frustration, hurt, loss, and anger that result from 
being victims of crime; it promotes a sense of satis- 
faction that offenders have paid for what they have 
done to others. 

6. Rehabilitation. One goal in sentencing has always 
been to help offenders recognize the error of their 
ways and develop new skills, values, and lifestyles 
so they can return to normal life and become law 
abiding. This has been a primary consideration in 
punishing juveniles. 

7. Restitution. Wrongdoers should compensate vic- 
tims for their damages and losses. Typical statutes 
require that defendants pay for victims’ out-of- 
pocket expenses, property damage, and other 
monetary losses. Restitution is often a condition 
of probation. 


Utilitarian Approaches 


Most of these goals are utilitarian: They are intended 
to accomplish a useful outcome, such as compensating 
the victim, deterring crime, or incapacitating or rehabil- 
itating the defendant. Utilitarian goals have a practical 
objective; they right the wrongs of past misconduct and 
reduce the likelihood of future criminal behavior. 
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Rehabilitation as a utilitarian goal has been in and 
out of favor throughout history. The basic notion is 
that offenders who receive treatment for the underly- 
ing causes of criminality will be less likely to reoffend. 
When it was the dominant goal, criminal sentences 
were expected to accomplish something other than 
incarceration and punishment. 

Though the original purpose of prisons was to reha- 
bilitate (many prisons are still called correctional insti- 
tutions), high recidivism rates indicate that prisons 
have not been very effective at rehabilitating offenders. 
The extreme version of this view, dubbed the “nothing 
works” position, is attributed to Robert Martinson. 
He concluded, after reviewing a large number of out- 
come studies, that most attempts at offender rehabil- 
itation fail (Martinson, 1974). Martinson’s advocacy 
of another utilitarian approach—deterrence—led to a 
“get-tough” attitude toward offenders, and to increas- 
ingly punitive measures such as the three-strikes 
laws (laws stating that after a third criminal con- 
viction, offenders go to prison for a very long time) 
and zero-tolerance policies enacted in the 1980s and 
1990s. But after nearly 40 years of this “get-tough” 
approach with no reduction in recidivism, the pen- 
dulum began to swing back slowly in the direction of 
rehabilitative policies. Psychologists now know that 
rehabilitation can be effective when it is tailored to 
an offender’s age, race, criminal history, religion, and 
other personal attributes (Andrews & Bonta, 2010). 
Unfortunately, many institutions continue to offer 
only one-size-fits-all interventions. And how rehabil- 
itation efforts will fare amidst recent “tough on crime” 
rhetoric is, of course, an open question. 


Retributive Approaches 


Two of the punishment goals we described are retribu- 
tive: they involve looking back at the offense and deter- 
mining what the criminal “deserves” as a consequence 
of committing it. These goals are retribution (some- 
times called “just deserts”) and moral outrage, a close 
cousin of retribution (Kaplan, 1996). The notion of 
retribution implies that an offender deserves to be pun- 
ished and that the punishment should be proportionate 
to the severity of the wrongdoing. 

The stark contrast between utilitarian and retributive 
approaches raises the question of why we punish people. 
What are our motives for punishing others? Discovering 
how ordinary people think about this issue is important 
because those who draft sentencing laws should know 
what the public prefers (Carlsmith & Darley, 2008). 
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Psychologists have taken different approaches to 
answering this question. Some have simply asked peo- 
ple which philosophy they prefer and have assumed 
that respondents can report their true beliefs. But in 
studies that measured people’s agreement with various 
sentencing policies, people tended to agree with all of 
them (Anderson & MacCoun, 1999)! Furthermore, 
people are sometimes unaware of the factors that influ- 
ence their preferences (Wilson, 2002). An alternative 
research design involves considering the length of sen- 
tences that judges actually order and working backward 
from these sentences to identify the underlying motives 
(i.e., just deserts/retribution, deterrence, incapacita- 
tion). But this method can be fallible, too. Finally, other 
researchers have presented vignettes to respondents, 
varying the nature of the crime and details about the 
offender, and then measuring respondents’ sentencing 
preferences. 


Public Preferences for Deterrence and 
Retribution. In a now-classic study, Carlsmith, Dar- 
ley, and Robinson (2002) used a policy capturing 
research technique to assess the punishment motives 
of ordinary people. The specific motives for punish- 
ment that they contrasted were deterrence and retribu- 
tion. Using vignettes that described a variety of harmful 
actions, the researchers attempted to understand (or 
“capture”) the policies underlying the punishments that 
people assigned. They varied different elements of the 
crimes described, elements that should or should not 
matter to respondents depending on which motive they 
preferred. For example, the magnitude of the 
harm should matter to people who are moti- 
vated by retribution, and the likelihood of 
reoffending should matter to those who are 
concerned with future deterrence. Carlsmith 
and his colleagues then measured the degree 
to which each respondent’s sentence was influ- 
enced by these variables. The data showed a 
high sensitivity to factors associated with retri- 
bution and relative insensitivity to factors asso- 
ciated with deterrence. In fact, people actively 
seek information relevant to retribution (e.g., 
the magnitude of the harm and the perpetra- 
tor’s intent) when they know that a crime has 
been committed and are asked to assign pun- 
ishments (Carlsmith, 2006). 

But the type of offense and the offender’s 


who were simply careless. People respond to the former 
with a sense of moral outrage and the need for retribu- 
tion. But their primary reaction to the latter is a desire 
to seek restitution (Darley & Pittman, 2003). Whether 
the offense affects one individual or a large group of 
victims, people’s preferences for punishment focus on 
what an offender deserves. 

Interestingly, this is not what people say about their 
punishment beliefs. Responding to opinion polls, peo- 
ple are more likely to indicate support for punishment 
that deters criminals than punishment that exacts retri- 
bution (Carlsmith, 2008). This suggests that people do 
not have a good sense of their own motivations for pun- 
ishing others, and may explain why citizens enact legis- 
lation one year, then soon reject it as unjust and vote to 
repeal it shortly thereafter (Carlsmith & Darley, 2008). 

Why do people say they support deterrence but act 
like they favor retribution? One possibility is that peo- 
ple have a limited awareness of their own reasons for 
their punishment preferences. As social psychologists 
have pointed out, when it comes to introspecting about 
why we behave in a particular way, “we are all strangers 
to ourselves” (Wilson, 2002). It may also be less socially 
acceptable to say that we favor a penalty based on repri- 
sal and revenge than one based on notions of future 
good, Or it may be that people favor deterrence for less 
serious offenses, but move toward retribution when the 
offender appears to deserve more serious punishment. 

These findings appear to support the idea that many 
people actually favor punitive sanctions, and at least 
some politicians are happy to respond. Joe Arpaio, 
the controversial former sheriff of Maricopa County, 


intentions matter too. People react differently 
to those who intended to harm than to those 


An all-female chain gang, instituted by Sheriff Joe Arpaio of Maricopa 
County in Arizona, is an example of a controversial punitive approach. 
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Arizona (Phoenix), called himself “America’s toughest 
sheriff.” His philosophy, which gained him national 
notoriety (as well as federal investigations into his man- 
agement of funds), was to make jail so unpleasant that 
no one would want to come back—while simultane- 
ously saving money. He sheltered prisoners in “leaky, 
dilapidated military-surplus tents set on gravel fields 
surrounded by barbed wire” and fed them “bologna 
streaked with green and blue packaging dye” (Morrison, 
1995). He established the first women’s and juveniles’ 
chain gangs. His “air posse” of 30 private planes tracked 
illegal immigrants and drug smugglers and led to sev- 
eral racial profiling lawsuits against him. But Arpaio’s 
career ended abruptly when he was ousted from office 
in 2016 and convicted of criminal contempt of court. 

Another retributive goal—moral outrage—allows 
society the satisfaction of knowing that offenders have 
been made to pay for the harms they caused. Profes- 
sor Dan Kahan (1996) argued that for a sentence to 
be acceptable to the public, it must reflect society’s 
outrage. He maintained that the expressive dimension 
of punishment is not satisfied by “straight” probation, 
“mere” fines, or direct community service. According 
to Kahan, probation appears to be no punishment, a 
fine appears to be a means to “buy one’s way out,” and 
community service is something everyone ought to do. 
Kahan argued that imposing a shaming penalty would 
allow society to express its moral denunciation of crim- 
inal wrongdoers. 

Shaming was a traditional means by which com- 
munities punished offenders. In colonial days, those 
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who committed minor offenses were put in stocks in a 
public place for several hours for all to see and ridicule. 
Serious offenders were branded or otherwise marked 
so they would be “shamed” for life. In Williamsburg, 
Virginia, thieves were nailed to the stocks by the ear; 
after a period of time the sheriff would rip the offender 
from the stocks, thus “ear-marking” the offender for 
life (Book, 1999). Though shaming has not been used 
much since the early 1800s, by some accounts it is mak- 
ing a comeback (Porter, 2013). 

The modern version of shaming allows low-level 
offenders—shoplifters, trespassers, and traffic code 
violators—to avoid all or part of a jail sentence by 
publicly renouncing their crimes in a humiliating 
way. The impetus for these alternative sentences is 
twofold. First, judges have become frustrated with 
revolving-door justice: a large number of offenders 
who are released from prison eventually return, 
suggesting that their punishments had little long- 
term effectiveness. Second, judges are aware of the 
longstanding problem of prison overcrowding and 
the high costs of incarceration. The American Bar 
Association has urged judges to provide alternatives 
to incarceration for offenders who might benefit from 
them. Some judges have been happy to oblige, and 
some of the sentences they have imposed are truly 
ingenious. For example, men caught on surveillance 
cameras in the process of soliciting prostitutes in 
Oakland, California had their faces plastered on bus 
stop signs and billboards (Stryker, 2005). Another 
innovative sentence is described in Box 14.1. 


The Case of a Crooked Couple and Their Shaming Penalty [idsaallinal 


Over the course of her 16-year employment as an 
administrative assistant in the Harris County (Texas) 
District Attorney’s Office, Eloise Mireles discovered a 
serious weakness in the office’s accounting system. But 
rather than fix it, she and her husband Daniel opted 
to cheat the county out of more than $255,000. Elo- 
ise stole money orders and cashiers’ checks intended to 
compensate crime victims, and Daniel deposited the 
checks in the couple’s account. They spent the money 
on trips and tickets to concerts and sporting events. 
After pleading guilty to theft charges, they were ordered 
to spend six months in jail (one month per year for six 
years), stand at a busy Houston intersection for five 
hours at a time (he on Saturdays and she on Sundays) 


wearing a sign that reads “I ama thief. I stole $255,000 
from a crime victims’ fund,” and display a sign in 
front of their house that says “The occupants of this 
residence are convicted thieves.” According to Daniel 
Mireles’s attorney, this punishment suited his client just 
fine because Mireles would rather admit every day that 
he was wrong than go to prison (Rogers, 2010). 


CRITICAL THOUGHT QUESTIONS 


Discuss the advantages and disadvantages of sham- 
ing as an approach to criminal sentencing in light 
of the goals of punishment discussed earlier in the 
chapter. 
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As you might expect, sentences like these are highly 
controversial. Some lawyers—defense attorneys and 
prosecutors alike—applaud them, acknowledging that 
judges have discretion in sentencing and that incarcer- 
ation is costly and does not always work. But others 
worry that the shaming inherent in these sentences is 
extreme and morally repugnant. Even Dan Kahan, the 
early proponent of shaming penalties, now shuns them 
(Kahan, 2006). He asserts that ordinary citizens prefer 
punishments that affirm, rather than denigrate, their 
core egalitarian values. 

Some recent research suggests that shaming may be 
effective, though, at least up to a point. The impetus 
for the study came from a 2004 law mandating that 
certain DUI offenders in Ohio be issued bright yel- 
low license plates with red lettering and a serial num- 
ber readily identifiable by law enforcement. Did the 
restricted license plate punishment have an effect on 
drinking and driving behaviors? The answer is a qual- 
ified yes: there were fewer license suspensions as the 
“saturation” of restricted plates (that is, the percentage 
of all plates that were restricted) slowly increased. But 
the effect leveled off and actually reversed when satu- 
ration reached a certain point (Porter, 2013). This sug- 
gests that the shaming aspect of the penalty may have 
some deterrent function because of its novelty. But 
when the novelty wears off, so does the penalty’s effec- 
tiveness at changing behavior. 


Restorative Approaches 


Over the years, many people have become disen- 
chanted with retributive justice. For one thing, pun- 
ishing offenders in proportion to the severity of their 
offenses, although cathartic, has apparently done lit- 
tle to curb crime or reduce suffering. For another, 
inflicting punishment on offenders who “deserve” to 
be punished provides little opportunity for victims to 
be involved in the process or to have their own needs 
met. As a result, victims are often dissatisfied with 
their experiences in the criminal justice system. Finally, 
some shamed people become defensive and escape that 
feeling by denying responsibility altogether (Tangney, 
Stuewig, & Hafez, 2011). 

In recent decades, an approach has emerged that 
attempts to address the damage caused by criminal 
offenses and encourage offenders to take responsibil- 
ity. This approach, restorative justice, views crime as 
a violation of the victim and the community, rather 
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than the state. It uses open dialogue to gain consensus 
about responsibility-taking and dispute resolution. The 
goals of restorative justice are to repair the harm and 
restore the losses caused by offensive activity, reintegrate 
offenders into society, and empower victims and the 
community to move from feelings of vulnerability and 
loss to a sense of understanding and closure (Umbreit, 
Vos, Coates, & Lightfoot, 2005). 

Restorative justice is based on the premise that 
those who are most affected by crime—victims and 
offenders—should have a prominent role in resolving 
the conflict and that the community has a stake in its 
outcome too. Thus, it expands the circle of participants 
beyond the offender and the state, and encourages partic- 
ipants to use some combination of apology, remorse, and 
forgiveness to move beyond the harms caused by crime. 

Restorative justice policies are used throughout the 
world. The Truth and Reconciliation Commissions in 
South Africa and Rwanda were based on these princi- 
ples and the entire youth justice system in New Zea- 
land uses a restorative justice model. These practices 
are becoming more common in the criminal, civil, and 
juvenile justice systems in the United States, as well. 
Many jails and prisons now offer victim impact inter- 
vention training in which inmates interact with victims 
in order to understand how victimization has affected 
them. We provide another example of a restorative pro- 
cedure in Box 14.2. 

How do people feel about achieving justice through 
a restorative process? Given the public’s strong desire to 
punish offenders, is there support for procedures that 
focus on other justice goals? People apparently do value 
its role in repairing harm done to victims and commu- 
nities. In fact, for less serious crimes, people prefer to 
respond with restorative measures, and for more seri- 
ous offenses, people prefer responses that combine 
restorative procedures and punitive sanctions (i.e., 
prison sentences), rather than either of these options 
alone (Gromet & Darley, 2006). Victim satisfaction 
seems to drive these reactions: When observers believe 
that victims have achieved satisfaction and closure 
via a restorative justice process, they are less likely to 
endorse additional retributive sanctions such as prison 
sentences for offenders (Gromet, Okimoto, Wenzel, & 
Darley, 2012). Given the public’s preference for both 
retribution and restoration, it is worthwhile examining 
how judges assign criminal punishments, to what extent 
their choices mirror public sentiment, and how psycho- 
logical factors influence their decisions. 
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| Box 14.2 14.2 
The Case for Restorative Justice: Healing 


a Mother Wounded by Tragedy 


On July 19, 2009, Sandy Eversole got the news that all 
parents fear and dread: her son David Mueller, a star 
athlete and college student, had been killed in an auto- 
mobile accident. David was riding in a car driven by 
his friend Dylan Salazar, travelling nearly 100 mph on 
a Colorado Springs city street before running off the 
road. As expected, Sandy and her family were over- 
whelmed by grief in the first few months after the 
accident and then angered and frustrated by the claims 
settlement and criminal justice responses. She wanted 
to know what had happened that night and why, but 
after Salazar was sentenced to four years in a youth cor- 
rectional facility, Sandy had no way to ask questions or 
seek solace. That changed when the District Attorney's 
office gave her an opportunity to meet with Salazar in 
a restorative justice session led by a trained facilitator. 
Despite initial concerns about whether she would be 


Judicial Discretion 
in Sentencing 


Criminal sentencing lies at the heart of society’s efforts 
to ensure public order. Hoffman and Stone-Meierhoefer 
(1979) go so far as to state, “Next to the determina- 
tion of guilt or innocence ... the sentencing decision is 
probably the most important decision made about the 
criminal defendant in the entire process” (p. 241). 

Sentencing is a judicial function, but sentenc- 
ing decisions are largely controlled by the legislative 
branch—Congress and state legislatures. The legisla- 
tive branch dictates the extent of judges’ discretion, and 
many legislators believe that judges should have little 
or no discretion. They emphasize retribution and argue 
that the punishment should fit the crime. Mandatory 
sentences, sentencing guidelines, and the abolition of 
parole have been the primary ingredients in these “get 
tough” schemes. 

Other legislators maintain that the sentence should 
also fit the offender—in essence, that judges should 
have discretion to make the sentence fit both the crime 
and the criminal. Discretion allows judges to capital- 
ize on their perceptions of an offender’s personal and 


capable of controlling her rage, Sandy was able to tell 
Salazar what her family had endured. Also apprehen- 
sive, Salazar apologized and took responsibility for the 
accident. Reflecting on the experience, Sandy recalled, 
“Right away I could tell that he was full of remorse and 
sadness. It was hard to find out some of the details but I 
was glad I did. It was easy to forgive him after I saw his 
tears” (www.restorativemediationproject.org). 


CRITICAL THOUGHT QUESTIONS 


Historically, victims have had little say in how crim- 
inal offenders are punished. Why? The restorative 
justice approach seeks to empower victims by giving 
them a voice in this matter. In your opinion, should 
victims’ perspectives influence the punishment 
meted out to offenders? 


external circumstances so that sentencing decisions 
can “serve, within limits set by law, that elusive con- 
cept of justice which the law in its wisdom refuses to 
define” (Gaylin, 1974, p. 67). Those who advocate 
individually tailored sentences note that each offender 
is different and deserves to be treated as an individ- 
ual: “Theories [that] place primary emphasis on link- 
ing deserved punishments to the severity of crimes, 
in the interest of treating cases alike ... lead to dis- 
regard of other ethically relevant differences between 
offenders—like their personal backgrounds and the 
effects of punishments on them and their families” 
(Tonry, 1996, p. 15). 


Sentencing Policies 


Some states have indeterminate sentencing schemes, 
in which judges exercise their discretion by imposing 
a variable period of incarceration for a given offense 
(e.g., 6-20 years), and a parole board determines the 
actual date of release. Such policies have been both 
hailed and criticized: hailed because they provide incen- 
tives for good behavior and encourage offenders to take 
advantage of available treatment programs to enhance 
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the chances of earlier release, and criticized because 
they allow parole boards wide discretion in determin- 
ing when the conditions of the sentence have been 
satisfied. When indeterminate sentencing works as it 
should, offenders are neither released early nor sub- 
jected to confinement beyond that necessary to ensure 
public protection. 

In other states, the legislative branch has imposed a 
determinate sentencing system on the judiciary, effec- 
tively reducing judges’ discretion. In these systems, 
offenders are sentenced for a fixed length of time deter- 
mined by statutes and guidelines, and there is no parole. 
The primary goals of these sentences are retribution and 
moral outrage. There is little concern for the offender's 
personal characteristics, apart from his or her criminal 
record, and less potential for arbitrary or discriminatory 
decisions about when an offender should be released. 

In a further attempt to reduce discretion, some 
states impose mandatory minimum sentences for 
certain offenses, including drug crimes. These policies 
require judges to sentence offenders to a minimum 
number of years in prison regardless of any extenuating 
circumstances. They, too, have been criticized as unjust. 
For example, a Utah judge was forced to sentence a 
first-time offender who had sold marijuana on three 
occasions to 61.5 years in custody with no parole. The 
reason: He carried a gun during the marijuana sales. 
The statute imposed a 5-year minimum term for the 
first gun count and a minimum of 25 years for each 
subsequent count in addition to 6.5 years for the sale of 
the marijuana. The judge noted that on the very day he 
sentenced the marijuana dealer to 61.5 years, using the 
same guidelines he sentenced a murderer to a 21-year 
term (United States v. Angelos, 2004). 

Review of more than 73,000 cases from 2010 
revealed that 75% of offenders subjected to a manda- 
tory minimum penalty were convicted of a drug traf- 
ficking offense (U.S. Sentencing Commission, 2011). 
The American Psychological Association (APA) has 
spoken out against mandatory minimum sentences: 
“[T]hey have done nothing to reduce crime or put big- 
time drug dealers out of business. What they have done 

. is to fill prisons with young, nonviolent, low-level 
drug offenders serving long sentences at enormous and 
growing cost to taxpayers” (Hansen, 1999, p. 14). Con- 
sistent with these recommendations, in 2010, President 
Obama signed into law The Fair Sentencing Act which 
eliminated mandatory minimum sentences for simple 
possession of crack cocaine. This trend may be reversing, 
however. Beginning in 2017 Attorney General Jeff Ses- 
sions has prioritized longer sentences for drug offenders. 
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Current federal sentencing policy is based on the 
Sentencing Reform Act of 1984, which abolished 
parole and established a Sentencing Commission to 
develop mandatory sentencing guidelines. An overrid- 
ing goal of the Sentencing Commission was to ensure 
uniformity of sentences. Federal judges were required 
to sentence offenders within a narrow range pre- 
scribed by a complicated analysis of the severity and 
circumstances of the crime, among other factors. But 
this scheme also proved to be controversial. In 2005, 
the U.S. Supreme Court decided that the mandatory 
nature of the guidelines was unconstitutional (United 
States v. Booker, 2005). Federal sentencing guidelines 
are now advisory rather than mandatory, meaning 
that they are among the factors that judges consider. 
In fact, judges still tend to follow the guidelines, 
although they are now able to consider more evidence 
than the guidelines would have permitted. When fed- 
eral judges do diverge from the sentencing guidelines, 
though, their sentences are far more likely to be below 
the guidelines than above them. Meanwhile, the Sen- 
tencing Commission is considering alternatives to 
incarceration for offenders who are amenable to diver- 
sion and treatment. 

Brian Gall benefited from judges’ increased discre- 
tion in sentencing. In the late 1990s, while a student 
at the University of Iowa, Gall, had been involved in 
a drug ring distributing Ecstasy. But he stopped using 
drugs, graduated from college, became a master car- 
penter, and started his own business in Arizona. After 
being tracked down by federal authorities, he turned 
himself in and pleaded guilty to conspiracy to distribute 
a controlled substance. The judge, taking Gall’s circum- 
stances into account, departed from the guidelines and 
imposed a sentence of 36 months of probation and no 
prison time. In 2007, the Supreme Court upheld the 
sentence, stating that federal judges have the authority 
to set any reasonable sentence as long as they explain 
their reasoning (Gall v. United States, 2007). 


Sentencing Process 


The procedure used in most courts for sentencing has 
several components. The judge receives a file that con- 
tains information about the offender’s personal history 
and prior convictions (if any), and a number of docu- 
ments describing various procedures (e.g., the date of 
the arraignment, the formal indictment). The judge 
reviews the file before the sentencing hearing. 

At the hearing, recommendations for a sentence 
are presented, first by the prosecutor and then by the 


defense attorney. Statements are arranged in this order 
to give the defendant the final word before the judge 
makes a decision. But there may be an unexpected con- 
sequence of granting the prosecution the opportunity 
to make an initial recommendation. A large body of 
research has shown that initial numeric requests serve 
as powerful standards or “anchors” on subsequent judg- 
ments (Kahneman, 2011). In fact, judges’ sentenc- 
ing decisions are highly influenced by the prosecutor's 
request for a lengthy sentence (Englich & Mussweiler, 
2001), a finding that can be explained by a judgment 
process called anchoring. 

Defense attorneys’ sentencing recommendations are 
also influenced by the prosecutors’ demands. When 
researchers asked lawyers to assume the role of defense 
attorneys in a simulated rape case, they found that 
though defense attorneys requested a lower punishment 
than prosecutors, they were still influenced by the level 
of the prosecutors’ recommendation, and assimilated 
their own sentencing demands to those of the prosecu- 
tor (Englich, Mussweiler, & Strack, 2005). This behav- 
ior, in turn, will affect judges’ decisions. So rather than 
being aided by going last, the defense may be hindered 
by having to follow, and counter, the prosecution's 
demand— its “anchor.” 

In addition to demands from the prosecutor and 
defense attorney, the sentencing judge has a probation 
officer’s report and recommendation. This report car- 
ries a good deal of weight with judges. In one study, 
the judge agreed with the probation officer’s recom- 
mendation in 78% of cases that resulted in community 
sanctions and 62% of cases that resulted in incarcera- 
tion (Leiber, Beaudry-Cry, Peck, & Mack, 2017). The 
judge may ask the offender questions and will usually 
permit the offender to make a statement. In some 
cases, a forensic mental health professional may provide 
input on issues such as diminished capacity or coer- 
cion and duress (Krauss & Goldstein, 2007), address- 
ing questions such as whether the defendant was able 
to understand the wrongfulness of the crime, was able 
to conform his or her conduct to the requirements of 
the law, and has particular treatment or rehabilitation 
needs. On the basis of these sources of information and 
taking sentencing options into account, the judge then 
sentences the offender. 

To this point, we have described a system of front- 
end sentencing by judges that mark the beginning 
of an offender’s punishment. But another sanction, 
back-end sentencing, also merits attention. Back- 
end sentencing occurs when parolees are arrested for 
new crimes or violate the conditions of their parole 
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and are returned to prison by state parole boards 
(Lin, Grattet, & Petersilia, 2010). Back-end sentenc- 
ing is now responsible for approximately one-third of 
all prison admissions (Travis, 2007). Examination of 
these parole revocations shows that parole board offi- 
cials, eager to protect themselves from public scorn, 
are especially harsh on sex offenders and serious and 
violent offenders, regardless of what these offenders 
did to violate their parole. Parole boards also con- 
sider offenders’ gender and race when they ratchet 
penalties up and down (Lin et al., 2010). We discuss 
these sorts of implicit biases more thoroughly in the 
next section. 


Determinants of Sentencing: 
Relevant and Irrelevant 


Sentencing decisions are based largely on two legally 
relevant factors: the severity of the offense and the 
offender's prior record (Ruback, 2015). Even in juris- 
dictions that grant judges wide latitude in sentencing, 
more serious crimes earn more severe punishments 
(Goodman-Delahunty & Sporer, 2010). And across 
all jurisdictions, offenders with a prior criminal record 
are sentenced more harshly. “Three strikes laws,” also 
known as habitual offender laws, provide an example. 
Under these statutes, which exist in more than half the 
states, a third-time offender with two prior convictions 
for violent felonies can be sentenced to very lengthy 
prison terms. 

But do judges consider only those legally relevant 
factors or do they also consider seemingly irrelevant 
factors like race, ethnicity, and gender? Moreover, 
should they consider other factors? For example, should 
an offender’s experiences be taken into account? Should 
it matter that a convicted offender was deprived as a 
child, hungry, abused, and denied opportunities to go 
to school or look for work? Should it matter that an 
offender is male or female? Black or White? Gay or 
straight? 

To examine whether these extra-legal factors affect 
judges’ decisions, researchers have used a variety of 
procedures including observational studies, archival 
analyses of case records and sentencing statistics and 
interviews. They have conducted experiments in which 
they manipulate various facts in simulated cases or 
vignettes and ask sentencers to respond. 

What they found is that many of these factors, 
including the offender’s gender and race, influence 
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sentencing decisions, often without conscious aware- 
ness of the judge. An archival analysis of cases involv- 
ing 20,000 male and 3,729 female offenders showed 
that females received less harsh sentences than males 
(Steffensmeier & Demuth, 2006). These gender effects 
vary according to the type of crime. Males are more 
likely than females to be sentenced to prison and serve 
longer sentences for property and drug offenses. But 
women are just as likely as men to be sentenced to 
prison for committing a violent offense (Rodriguez, 
Curry, & Lee, 2006). 

What accounts for gender disparities? There is some 
evidence that they arise because judges’ presentence 
reports contain a great deal of detail, which may be dif- 
ficult to process. To manage the information overload, 
judges may rely on well-honed stereotypes and attribu- 
tions about the case and the defendant’s characteristics 
to aid their decisions (Steffensmeier & Demuth, 2006). 
According to the focal concerns theory of judicial 
decision-making, judges focus on three main concerns 
in reaching sentencing decisions: (1) the defendant’s 
culpability, (2) protection of the community (empha- 
sizing incapacitation and general deterrence), and (3) 
practical constraints and consequences of the sentence, 
including concerns about disrupting ties to children 
and other family members. 

It is not exactly clear how judges evaluate these focal 
concerns. But evidence from field observations of sen- 
tencing hearings (Daly, 1994; Steffensmeier, Ulmer, 
& Kramer, 1998) suggests that judges may view most 
women as less likely to reoffend, understand women’s 
crimes in the context of their own victimization (e.g., 
by coercive men, alcohol or drug problems), and per- 
ceive the social costs of detaining women as higher. In 
fact, judges now consider the social consequences of 
incarceration—particularly the effects on an offender’s 
family—for both male and female offenders, and those 
who have familial caretaker roles are less likely to be 
incarcerated than those who are not caring for others 
(Freiburger, 2010). 

Most of the research on the influence of gender on 
sentencing has focused on the gender of the offender, 
but crime victims’ gender also has an impact on sentenc- 
ing decisions. For example, among Texas offenders who 
were convicted of three violent crimes in 1991, offend- 
ers who victimized females received substantially longer 
sentences than those who victimized males (Curry, Lee, 
and Rodriguez, 2004). Because this analysis controlled 
for the type and severity of crime, the offenses perpe- 
trated against women were not more serious or more 
deserving of a longer sentence. Rather, this difference 
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may reflect some subtle form of sexism, paternalism, or 
an implicit belief that a female crime victim would suf- 
fer more than a male victim. 

Another important demographic characteristic 
that influences sentencing decisions is the race of the 
offender. Determinate sentencing and sentencing guide- 
lines have not been able to eliminate racial disparities. A 
meta-analysis of the effects of race on sentencing deci- 
sions synthesized 71 separate studies and showed that 
African Americans were sentenced more harshly than 
Whites who committed comparable crimes (Mitchell, 
2005). The disparity is larger for drug offenses (mean- 
ing that differences in sentence length for Blacks and 
Whites are larger for drug crimes than for other crimes). 
This situation may stem from media and political atten- 
tion to the “crack epidemic” of the 1980s and 1990s, 
and public perception that the use and distribution of 
crack cocaine is associated with serious violent crime. 

Other factors may matter, too. Perhaps the effect of 
race on sentencing is indirect; for example, because race 
is correlated with socioeconomic status, White offend- 
ers in general may be sentenced more leniently because 
they can more often post bond, afford private lawyers, 
and seek treatment in the community (Spohn, Gruhl, 
& Welch, 1981). 

Psychologists have also wondered whether attri- 
butions and stereotypic beliefs of judges may explain 
the racial bias in sentencing decisions. According to 
attribution theory, people make assumptions about 
whether the cause of crime was something internal 
to the offender or something in the environment 
(the internal—external dimension), and whether the 
behavior is likely to be repeated or was an anom- 
aly (the stable—-unstable dimension). Judges impose 
harsher sentences when they make an internal attri- 
bution and believe the cause is stable over time 
(Bridges & Steen, 1998). 

In that light, let’s return to the question of the effects 
of race on sentencing. Judges with stereotypic beliefs 
might assume, for example, that the deviant behavior 
of minority offenders is related to their negative disposi- 
tions and personality traits, rather than to environmen- 
tal factors, and that these offenders are more likely to 
repeat their crimes. As a result, they sentence minority 
offenders to longer terms. Even judges are not immune 
from such superficial generalizations. 

Another factor that influences judicial sentencing 
patterns is the way a conviction came about: whether 
by guilty plea or trial. Defendants who plead guilty 
are often given a reduced sentence, partly to encour- 
age them to plead guilty and thereby reduce costs for 


court time and personnel. Using federal sentencing data 
for the years 2000-2002, Ulmer, Eisenstein, and John- 
son (2010) determined that offenders who pled guilty 
received 15% shorter sentences than those convicted 
by trial. In addition to costing time and money, trials 
may also reveal more details pertaining to a defendant’s 
blameworthiness and reduce his moral standing. One 
defense attorney explained that during trial, “you just 
sit here and think, “You [the defendant] really should 
plead guilty because you're just such a jerk ... and 
youre so arrogant and you're so unappreciative of the 
fact that you have nobody to blame but yourself, okay? 
Let’s plead guilty, get up, cross your fingers behind 
your back, tell him [the judge] you're sorry, and cut 
your losses. Because the more he gets to see into your 
soul, the darker it’s going to look for you” (Ulmer et al., 
2010, p. 581). 

Obviously, judges are human. When they have lat- 
itude in the punishments they can give, their back- 
grounds and personal characteristics may also influence 
their decisions (Tiede, Carp, & Manning, 2010). They 
may be prejudiced for or against certain groups— 
such as immigrants, antiwar protestors, or homosexu- 
als. They may simply be uninformed. A Dallas judge 
told a reporter that he was giving a lighter sentence to 
a murderer because the victims were “queers.” He was 
censured by the Texas State Commission on Judicial 
Conduct. A Maryland judge acquitted an alleged assail- 
ant on domestic violence charges after the victim failed 
to testify. He stated that one can’t simply assume that 
a woman who is being hit didn’t consent to the attack. 
“Sadomasochists sometimes like to get beat up,” he said 
(Houppert, 2007). 


Sentencing Juvenile Offenders 


The juvenile justice system differs from the adult sys- 
tem in some crucial ways. First, not all juveniles come 
into the system via arrests. Some are referred by school 
officials, social service agencies, and even by parents. 
Second, there is an emphasis on rehabilitating youthful 
offenders, rather than simply punishing them. Finally, 
early in a case, juvenile justice officials must decide 
whether to send it into the court system or divert the 
offender to alternative programs such as drug treat- 
ment, educational and recreational programs, or indi- 
vidual and group counseling. 

If the choice is to involve the courts, then prose- 
cutors may recommend, or juvenile court judges may 
decide, to transfer cases involving serious charges from 
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juvenile court to criminal court. Sentencing proce- 
dures and options vary depending on whether the 
child is adjudicated in juvenile court or transferred to 
adult criminal court. Judges’ beliefs about the deterrent 
effects of transfer—the possibility that juveniles will 
refrain from committing crimes because they fear being 
tried as adults—affect these decisions (Redding & 
Hensl, 2011). More experienced judges see greater reha- 
bilitative potential in juveniles and are less likely than 
inexperienced judges to transfer cases to criminal court. 


Juvenile Court Dispositions 


The majority of young people whose cases are 
adjudicated in juvenile court are found to be delinquent 
(Puzzanchera, Adams, & Sickmund, 2010) and moved 
to the sentencing or dispositional phase of the case. 
Dispositional hearings typically combine adversarial 
procedures and attention to the particular needs— 
social, psychological, physical—of the child. They 
include recommendations by probation officers and 
social workers, reports of social and school histories, 
and discussions with the offender and his or her family, 
probation staff, and other professionals (Binder, Geis, 
& Bruce, 2001). Issues of substance abuse, family 
dysfunction, mental health needs, peer relationships, 
and school problems may be addressed. 

The goals of juvenile court dispositions—ensuring 
public safety and addressing children’s needs—are 
reflected in the options available to juvenile court 
judges. These include (1) commitment to a secure 
facility; (2) probation, sometimes with intensive super- 
vision; (3) referral to a group home or other lower secu- 
rity residential placement; (4) referral to day treatment 
or a mental health program; or (5) imposition of a fine, 
community service, or restitution. 

When determining the appropriate disposition for 
a juvenile, judges may consider whether the parents 
are able to supervise the offender at home, assist in 
rehabilitation efforts, and insist on school attendance. 
They may also consider the family’s financial resources 
and the availability of community-based treatment 
programs and facilities (Campbell & Schmidt, 2000). 
In 2007, nearly 60% of juvenile offenders were 
sentenced to probation, and 25% were sentenced to 
some sort of out-of-home placement (Puzzanchera 
et al., 2010). 

Juvenile court judges are also expected to assess 
offenders’ rehabilitative needs and personal circum- 
stances. Thus, one might expect that they would 
put considerable weight on offenders’ psychosocial 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


338 CHAPTER 14 Punishment and Sentencing 


functioning, developmental maturity, responsibility 
taking, and gang involvement. But researchers who 
examined the effects of these factors on dispositional 
outcomes (i.e., probation and confinement) in a sam- 
ple of 1,355 juvenile offenders found that legal factors 
(e.g., seriousness of the offense, whether the offender 
had prior court referrals) had the strongest influence on 
dispositions. Individual factors were not strongly linked 
to dispositional decisions (Cauffman et al., 2007). 


Blended Sentencing 


Juveniles who meet the criteria for transfer to adult 
criminal court may be sentenced under blended sen- 
tencing statutes that combine the options available 
in juvenile court with those used in criminal court 
(Heilbrun, DeMatteo, King, & Filone, 2017). These 
sentencing laws attempt to simultaneously address reha- 
bilitation concerns and impose a “get tough” account- 
ability (Redding & Mrozoski, 2005). In practice, this 
means that serious and violent young offenders can 
stay under juvenile court jurisdiction and receive more 
lenient sentences than if they were transferred to adult 
court. But they can also be subjected to harsh sentences 
if they commit new offenses, violate probation, or fail 
to respond to rehabilitation efforts (Trulson, Caudill, 
Belshaw, & DeLisi, 2011). Blended sentencing schemes 
provide incentives to offenders to avoid the more seri- 
ous consequences of an adult sentence. Prosecutors 
often use the threat of transfer to adult criminal court to 
persuade juvenile offenders to plead guilty and accept a 
particular blended sentence (Podkopacz & Feld, 2001). 
But there are troubling questions about the effective- 
ness of blended sentencing, as roughly 50% of serious 
delinquents released early without continuing their sen- 
tence in adult prison were rearrested for a felony offense 
(Trulson, Haerle, DeLisi, &¢ Marquart, 2011). 


Life Sentences for Juvenile Offenders 


Juveniles who commit very serious crimes, such as sex- 
ual assault, attempted murder, or murder, are likely to 
wind up in criminal court and subjected to adult pun- 
ishments. According to one study, juveniles sentenced 
to jail or prison actually receive longer sentences than 
adult offenders (Jordan & McNeal, 2016). 

Judges can impose very lengthy prison sentences 
on offenders who were under 18 when they commit- 
ted a serious offense. Approximately 2,500 offenders 
are serving mandatory life without parole sentences 
for homicides they committed as juveniles (Mills, 
Dorn, & Hritz, 2016). However, in 2012, the Supreme 
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Court decided that mandatory life sentences for juve- 
nile offenders are unconstitutional (Miller v. Alabama, 
2012), though nonmandatory life sentences for juveniles 
remain an option across the United States. 

These cases pit human rights and judicial reform 
advocates on the one hand against prosecutors and vic- 
tims’ rights groups on the other. Human rights groups 
argue that applying life-without-parole sentences to 
juveniles constitutes cruel and unusual punishment. 
Stephen Bright, director of the Southern Center for 
Human Rights, said, “It goes against human incli- 
nations to give up completely on a young teenager. 
It’s impossible for a court to say that any 14-year-old 
never has the possibility to live in society.” Prosecutors 
and victims’ groups say that such statutes are comfort- 
ing to victims and make sense in their “adult-crime, 
adult-time” approach. But public sentiment is gener- 
ally not supportive of life sentences for juveniles of any 
age (Greene, Duke, & Woody, 2017). We illustrate 
the complexity of these issues by describing the case of 
Jacob Ind, profiled on PBS’s Frontline episode “When 
Kids Get Life,” in Box 14.3. 


Sentencing Sex Offenders 


Many people believe that sex offenders are especially 
likely to reoffend, and therefore require different kinds 
of punishment than other offenders (Knighton, Murrie, 
Boccaccini, & Turner, 2014). But the data show oth- 
erwise. A meta-analysis of recidivism rates in approxi- 
mately 4,900 treated and 5,400 untreated sex offenders 
showed low recidivism rates overall, with just 10.1% 
of treated and 13.7% of untreated offenders recidivat- 
ing sexually (Schmucker & Losel, 2015). So the vast 
majority of convicted sex offenders are not rearrested for 
another sex crime. And when sex offenders do commit 
other crimes, typically they are not sex crimes (Zimring, 
Piquero, & Jennings, 2007). 

But in a number of ways, judges and corrections 
professionals do treat individuals who offend sexually 
differently than other (nonsexual) offenders. Upon 
release from prison, sex offenders in many jurisdictions 
are required to register with state officials, who then 
publicly notify the community about the location of 
the offender’s residence. Sex offenders are prohibited 
from living within certain distances of schools, day-care 
facilities, parks, and other locations frequented by chil- 
dren, and can be involuntarily committed to a mental 
health facility following the completion of their sen- 
tence. In addition, these individuals can be subjected to 
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The Case of Jacob Ind: When a Kid Gets Life BOx 13? 


On the morning of December 17, 1992, 15-year-old 
Jacob Ind went to school in Woodland Park, Colorado, 
planning to tell a friend that he had just murdered his 
mother and stepfather and then to commit suicide. But 
the friend immediately went to the principal, who called 
the police, and 18 months later, Jacob was convicted 
of two counts of first-degree murder and sentenced to 
life without parole. According to Jacob’s older brother, 
Charles, the murders ended years of physical and sexual 
abuse of both boys at the hands of their stepfather and 
of emotional betrayal by their mother. At Jacob’s trial, 
Charles testified that their stepfather would wait for the 
boys to get home from school, then drag them into the 
bathroom, tie them with ropes to the toilet, and sexu- 
ally molest them. Jacob claimed that his mother made 
it absolutely clear that she hated him (Jacob) and “[to] 
a child, that is more hurtful than getting hit across the 
face or getting beaten” (www.pbs.org). 

Jacob Ind has now spent more than half his life in 
prison, including eight years in solitary confinement. 
(He was sent there shortly after arrival, when prison 
officials found a rope and a sharpened piece of rebar 
in his cell. The latter, he alleged, was for self-defense.) 
He has earned a bachelor’s degree in biblical studies and 
claims to be happier now than he ever imagined being. 


extraordinary sanctions, including enhanced sentences 
and mandatory treatments. 


Registration and Notification 


Convicted sex offenders are required to register with 
local law enforcement after they are released from 
prison and to notify authorities of subsequent changes 
of address. The period of required registration depends 
on the classification of the offender, which is a prod- 
uct of a formal risk assessment. In Kentucky, for exam- 
ple, high-risk offenders are required to register for life, 
whereas moderate- or low-risk offenders are required 
to register for 10 years after their formal sentence is 
completed. Unfortunately, many sex offenders do not 
register and others fail to inform authorities when they 
move, and a lack of resources within jurisdictions hin- 
ders follow-up. One investigation revealed that Cali- 
fornia authorities lost track of more than 33,000 sex 


That’s probably a good thing, because Colorado, like 
many states, has said that such lengthy sentences are 
constitutional since inmates will be eligible for parole 
eventually. 


CRITICAL THOUGHT QUESTIONS 


Recent research on brain development shows that 
the adolescent brain is a work in progress, not fully 
mature with an intact frontal lobe—responsible for 
reasoning and judgment—until sometime between 
the ages of 25 and 30. Some psychologists (e.g., 
Steinberg, 2017) have argued that this means that 
adolescents are fundamentally different from adults 
and warrant differential treatment by the law. On 
the other hand, there is a great deal of variability 

in brain and behavioral development among same- 
aged teenagers, and some older adolescents are com- 
parable to young adults in psychological maturity. 
Should these factors be considered in determining 
the appropriate punishment for a juvenile offender? 
For Jacob Ind? Would your decision be affected by 
learning that psychologists are not particularly good 
at predicting adult functioning from snapshots of 
teenage behavior? 


offenders who were registered at one point (Associated 
Press, 2003). 

In the United States, the federal government and 
most states also require juveniles, including youth 
whose sexual offense charges were resolved in juvenile 
courts, to register as sex offenders, sometimes for life. 
The intent of these laws is to reduce recidivism among 
juveniles who committed a sexual crime and prevent 
other young people from committing their first sexual 
offense. But the laws seemed to have missed the mark: 
studies show no changes in recidivism or prevention 
measures from before to after the registry require- 
ments were implemented (e.g., Sandler, LeTourneau, 
Vandiver, Shields, & Chaffin, 2017). And offend- 
ers subjected to these laws have experienced negative 
mental health outcomes, school difficulties, harass- 
ment, and trouble finding stable housing (Harris, 
Walfield, Shields, & LeTourneau, 2016). Critics 
claim that adult criminal justice practices, including 
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all to see. A murderer could move to 
a new community, safe in the knowl- 
edge that his or her past, although a 
matter of public record, is not read- 
ily accessible to friends and neigh- 
bors. But an individual registered as 
a sex offender will know that his or 
her past is available to anyone in the 
world with the touch of a screen. 
When someone learns that an 
offender is living nearby, the result 
may be public hysteria. After the com- 
munity was notified about a released 
offender in Waterloo, Iowa, children 
started carrying bats and sticks as they 
walked to school; the recently released 
offender was threatened and was ulti- 
mately hounded out of the commu- 
nity (VanDuyn, 1999). Community 
notification has led to harassment 
and vigilantism directed at sex offend- 
ers, and has interfered with offenders 


Steve Elwell, left, a registered sex offender in Cape May County, N.J., speaks 
during a council meeting, opposing local ordinance that bans sex offenders from 
residing or loitering within 2,500 feet of schools and public areas. 


sex offender registration, are simply inappropriate for 
youthful offenders. 

Notification is more controversial than registration. 
Community notification laws allow states to dissem- 
inate information about convicted sex offenders to 
the public. In some states (New Jersey, for example), 
police have gone door to door to notify neighbors that 
a high-risk sex offender has moved into the neighbor- 
hood (Witt & Barone, 2004). Now though, states and 
the federal government rely on the Internet as the pri- 
mary means of notification. Typically, offenders’ names 
are placed online for the period of their required regis- 
tration, and law enforcement officials take no further 
steps to notify the community. But online notification 
appears to be plagued by the worst of two extremes. On 
the one hand, it is over-inclusive; the entire world can 
learn about the offender, even though only one or a few 
communities really need to know. On the other hand, 
online notification is under-inclusive; persons who can- 
not or do not regularly access the sex offender website 
will not be made aware of a sex offender living in the 
neighborhood. 

Internet posting also raises concerns about inva- 
sion of privacy. No matter how minor the offense, 
states and the federal government post offenders’ per- 
sonal information (including their photos) online for 
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ability to find stable work and hous- 
ing, important factors in reintegration 
into the community (Levenson & D’ 
Amora, 2007). Furthermore, registra- 
tion laws may also be ineffective. Enforcement of sex 
offender registration tends not to reduce the number of 
forcible rapes reported (Vasquez, Madden, & Walker, 
2008), and as we describe in Box 14.4, does nothing 
to restrain some sex offenders from committing addi- 
tional, horrific crimes. 


Residency Restrictions 


In the best-selling novel Lost Memory of Skin, the main 
character is a young man, recently released from prison 
and on probation for soliciting an underage female. He 
is shackled to a GPS device and forbidden from living 
within 2,500 feet of places where children congregate. 
Though fictional, the story takes place in the all-too- 
real community of sex offenders that sprang up under 
the Julia Tuttle Causeway in Miami. 

To manage the risk posed by sex offenders, resi- 
dency restrictions were enacted by most states and 
hundreds of communities. They establish a “buffer 
zone” in which sex offenders may not live around 
schools, parks, and even bus stops. Though the laws 
vary with regard to the size of the area, the group 
of offenders to whom they apply, and whether they 
also restrict places of employment, all such laws are 
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The Case of John Albert Gardner III: Registered Sex soe ad 


Offender and Confessed Murderer 


In 2000, 21-year-old John Albert Gardner III was con- 
victed of luring a 13-year-old neighbor into his moth- 
er’s home in an upscale community north of San Diego 
and punching and molesting the child. A psychiatrist 
who interviewed Gardner recommended a 30-year sen- 
tence, noting that Gardner lacked remorse and would 
continue to pose a danger to young women in the area. 
But prosecutors wanted to spare the victim from testi- 


fying and offered a plea bargain that landed Gardner 
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John Albert Gardner III is a convicted sex offender. 


premised on the idea that sex offenders are opportu- 
nistic and seek victims in public places. But an esti- 
mated 79-93% of sexual offenses are committed by a 
person known to the victim (Mercado, 2009), raising 
questions about the effectiveness of these laws. Resi- 
dency restrictions result in other problems: they seri- 
ously reduce housing options in communities where 
nearly all residential properties are within the buffer 
zones (Cha jewski & Mercado, 2009), and result in 
the clustering of sex offenders in more rural areas, 
making access to treatment more difficult and desta- 
bilizing offenders. Furthermore, they have not been 
shown to deter recidivism (Socia, 2012). 

Although residency restrictions may be a visible way 
for legislators to attempt to address sexual recidivism, 
empirical data suggest that they will have little impact. 
In fact, policies that entail registration, notification, 
and residency restrictions, though well-intended, exem- 
plify crime control theater, because they were enacted 


behind bars for five years. He was released in 2008 and 
registered as a sex offender. 

Registration did little to quell Gardner’s urges. Later 
that year he attempted to rape a jogger in a park near 
Escondido, California. Two months later, he killed 
14-year-old Amber Dubois, who vanished while walking 
to school, and 17-year-old Chelsea King, whom Gard- 
ner admitted to raping and strangling in the same park. 
To avoid the death penalty, Gardner pleaded guilty to all 
of these crimes. King’s parents championed legislation, 
fittingly named “Chelsea’s Law,” that allows life without 
parole sentences for offenders who kidnap, drug, or use 
a weapon against a child and requires lifetime parole 
with GPS tracking for offenders who commit forcible 
sex crimes against children under age 14. Former Gov- 
ernor Arnold Schwarzenegger signed the law in 2010. 


CRITICAL THOUGHT QUESTION 


Why, given that Gardner was registered as a sex 
offender and may have been listed on a sex offender 
registry website, would residents of surrounding 
communities have been unlikely to know that he 
was living nearby? 


in response to a moral panic and inspired by fear and 
folk logic about crime, rather than by data about their 
potential effectiveness (see, e.g., DeVault, Miller, & 
Griffin, 2016). 


Involuntary Commitment 


Another form of sanction imposed on repeat sex offend- 
ers is involuntary commitment to a mental health facil- 
ity after the prison term has been completed. Whereas 
prison sentences are intended to punish an offender for 
past bad acts, involuntary commitment is intended to 
protect the public from future harms. 

The leading case on this topic is Kansas v. Hendricks 
(1997). Leroy Hendricks was “every parent’s nightmare” 
(Kolebuck, 1998, p. 537). He was in his 60s when, in 
1994, he was scheduled to be released from a Kansas 
prison where he had served 10 years for child moles- 
tation, following a long history of sexually abusing 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


342 CHAPTER 14 Punishment and Sentencing 


children. But he told a Kansas judge that only his death 
would guarantee that he would never commit another 
sexual offense on a child. Kansas had recently passed a 
Sexually Violent Predator (SVP) Act, allowing for the 
involuntary commitment of offenders suffering from a 
“mental abnormality” that would make them likely to 
commit predatory acts of sexual violence. A Kansas judge 
determined that Hendricks was a SVP and committed 
him to a psychiatric hospital where he stayed for 10 years 
prior to release. In Kansas v. Hendricks, the U.S. Supreme 
Court deemed the SVP Act to be constitutional. 

Professor Stephen Morse has raised concerns about 
the role of the Hendricks case in striking a balance 
between the due process and crime control models of 
criminal justice (Morse, 1998). He asserted that in its 
quest for public safety, society is now willing to punish 
people who are merely at risk for reoffending, in essence 
punishing them more severely than they deserve. 

Yet, predictably, other states passed statutes similar 
to the Kansas statute. Nearly half the states and the 
federal government have enacted some form of civil 
authorization for the involuntary commitment of sex 
offenders. Once an individual is committed, release is 
rare. By 2007, almost 2,700 persons had been commit- 
ted as SVPs, but only about 250 had been released, half 
on technical or legal grounds unrelated to treatment 
(Davey & Goodnough, 2007). 

The Supreme Court’s rulings on SVP laws make 
clear that selected individuals must have a “mental 
abnormality” or personality disorder that predisposes 
them to sexual violence and makes them oblivious to 
the prospect of further punishment (Slobogin, 2011). 
In making assessments of “mental abnormality,” evalu- 
ators typically use the diagnostic criteria for pedophilia, 
paraphilia, or antisocial personality disorder set out in 
the Diagnostic and Statistical Manual. 

The U.S. Supreme Court has also said that individ- 
uals subjected to SVP laws must be unable to control 
their behavior and thus, likely to commit future sexu- 
ally violent crimes (Kansas v. Crane, 2002). How does 
one assess the likelihood of some possible event in the 
future? The risk of sexual reoffending is typically deter- 
mined via formal risk assessment conducted around 
the time the offender is scheduled to be released from 
prison. Risk assessment relies on measures of deviant 
sexual preferences and persistent antisocial behaviors. 
These tests compare a given individual to individuals 
who have similar characteristics and for whom the rates 
of recidivism are known. Several specialized actuarial 
measures or structured professional judgment measures 
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have now been validated on sex offender populations 
(Otto & Douglas, 2010; van den Berg et al., 2017) and 
have been shown to be more accurate than clinical judg- 
ments (Hanson & Morton-Bourgnon, 2009). Obvi- 
ously, these instruments cannot predict with certainty 
that a given individual will behave in any particular way, 
but especially when combined with individualized clini- 
cal risk assessments, they can be quite useful in gauging 
the likelihood of future behavior (Slobogin, 2011). 


Mandated Treatments for Sex 
Offenders 


Unlike other offenders, individuals convicted of sex- 
ual offenses are often required to undergo treatment 
designed to “cure” them of their antisocial tenden- 
cies. Offenders sentenced to prison are required to 
participate in offender treatment programs or give 
up hope of parole; offenders offered probation are 
required to participate in counseling sessions. These 
typically involve cognitive-behavioral interventions 
that require offenders to acknowledge wrongdoing 
and that challenge their rationalizations, minimiza- 
tions (e.g., “no one was hurt”), and other erroneous 
beliefs that support the commission of the offense. 
Treatment may also include an assortment of behav- 
ior modification techniques, including aversive con- 
ditioning that pairs aversive stimuli such as mild 
electric shock with deviant sexual responses. Over 
time, the deviant behavior is expected to decrease. 
Treatment programs that focus on an offender’s risk 
of reoffending and responsiveness to treatment have 
been successful in reducing recidivism (Hanson, 
Bourgon, Helmus, & Hodgson, 2009). 

Some treatment programs have effectively reduced 
sexual offending by suppressing offenders’ sex drive. This 
pharmacological approach, sometimes called chemical 
castration, involves administering hormones to reduce 
testosterone levels and thereby lower sex drive, sexual 
arousal, and sexual fantasizing. Therapists have also had 
some success using selective serotonin reuptake inhib- 
itors (SSRIs) to reduce deviant sexual behavior. This 
class of drugs may reduce intrusive or obsessive thoughts 
associated with sexual offending (Marshall, Fernandez, 
Marshall, & Serran, 2006). In the past, judges have 
sometimes given convicted sex offenders a choice: prison 
or hormone treatment. It is not surprising that some 
men have opted for the drugs, even though the possi- 
ble side effects include lethargy, hot flashes, nightmares, 
hypertension, and shortness of breath (Keene, 1997). 


California was the first state to pass a law requiring 
repeat child molesters (pedophiles) to be treated with 
hormones as a condition of parole. The California stat- 
ute requires that clinicians assess offenders to determine 
whether they suffer from a condition (e.g., pedophilia) 
that creates a substantial risk of reoffending. If so, the 
California legislature reasoned, it makes sense to deny 
parole unless the offender agrees to the treatment. At 
the time the California Chemical Castration Bill was 
being considered, Assemblyman Bill Hoge, one of its 
sponsors, reasoned as follows: 


What we've up against is the kind of criminal who, just 
as soon as he gets out of jail, will immediately commit 
this crime again at least 90% of the time. So why not 
give these people a shot to calm them down and bring 
them under control? (Ayres, 1996, p. AL) 


Although Assemblyman Hoge clearly overstated the 
probability of reoffending, there may be a certain logic 
in requiring some sex offenders to take a drug that 
diminishes their sex drive. 


The Death Penalty: The Ultimate 
Punishment 


The ultimate punishment, of course, is death. Citizens 
of the United States can be executed by the federal 
government and by the governments of 31 states. But 
capital punishment has had a controversial and volatile 
history in this country. Although a majority of Ameri- 
cans historically favored capital punishment, and pol- 
iticians and appellate judges tended to make decisions 
that reflect that belief (Ogloff & Chopra, 2004), sup- 
port for capital punishment is waning. A 2015 poll of 
2,700 Americans showed that when offered the choice 
between capital punishment and life imprisonment 
without the possibility of parole, only 47% favored 
the former (Public Religion Research Institute, 2015). 
The American Bar Association has called for a nation- 
wide moratorium on capital punishment, citing con- 
cerns about the way the death penalty is administered. 
In recent years, several states have abolished the death 
penalty, and other states have placed a moratorium on 
executions. 

The modern history of capital punishment in the 
United States began in 1972 when the U.S. Supreme 
Court effectively abolished the death penalty on the 
grounds that it constituted “cruel and unusual punish- 
ment” (Furman v. Georgia , 1972). After the Furman 
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case, state legislatures revised their death penalty laws 
to address the Court’s concern that capital punishment 
was being applied in an arbitrary and discriminatory 
fashion as a consequence of the “unbridled discretion” 
in sentencing given to juries. 

To remedy this problem, states passed statutes that 
guided the sentencing discretion of juries in death pen- 
alty cases. (Whereas judges determine most criminal 
sentences, the choice between life and death in a capi- 
tal case is made by a jury.) First, legislators made only 
certain crimes eligible for the death penalty. Second, 
they changed the structure of capital trials. Now, if a 
defendant is charged with one of these crimes, the trial 
is conducted in two phases. The jury decides the guilt 
or innocence of the defendant in the first phase (the 
“guilt phase”). If the defendant is found guilty, then 
the second phase, or “sentencing phase,” of the trial 
is held. During this phase, the jury hears evidence of 
aggravating factors (elements of the crime, such as 
killing in an especially brutal or heinous manner, that 
make the defendant more likely to receive a death sen- 
tence) and mitigating factors (elements of the defen- 
dant’s background or the crime, such as experiencing 
mental illness or acting under duress at the time of 
the offense, that make life imprisonment the more 
appropriate verdict). Specific aggravating and mitigat- 
ing factors are listed in the statutes, but a jury is not 
required to consider only those factors in its deliber- 
ations. Before reaching a sentencing decision, jurors 
hear instructions from the judge on how to weigh the 
aggravating and mitigating factors. Generally, a jury 
cannot vote for a death sentence unless it determines 
that the prosecution has proven at least one aggravat- 
ing factor. However, even if it decides that one or more 
aggravating factors were present, it may still, after con- 
sidering the mitigating factors, return a sentence of life 
imprisonment. 

In 1976, in the case of Gregg v. Georgia, and in 
response to these newly enacted laws and procedures, 
the Supreme Court reinstituted the possibility of the 
death penalty. Following the Gregg decision, state after 
state began to execute those convicts who had been sen- 
tenced to die. Since the death penalty was reinstated, 
more than 1,450 people have been executed. The great- 
est number (98) were executed in 1999, and the rate 
of executions has declined since then. In 2016, only 
20 inmates were executed (Death Penalty Information 
Center, 2017). More than 80% of executions have 
occurred in southern states, and Texas alone accounts 
for more than one-third of them. 
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not guilty of the capital crime with which they 
had originally been charged. 

Since executions resumed after the Gregg 
case, more than 150 people have been freed 
from death rows upon proof of their inno- 
cence (Death Penalty Information Center, 
2017). Some of these condemned individu- 
als were cleared when new evidence came to 
light or when witnesses changed their sto- 
ries. DNA evidence is credited with proving 
the innocence of scores of death row inmates 
(Gross, Jacoby, Matheson, Montgomery, & 
Patil, 2005). Many of these cases involved 
defendants who had originally been convicted 
on the basis of faulty eyewitness identifica- 
tions or false confessions. As a result of these 
widely publicized errors, a number of states 
give death row inmates the right to post-con- 
viction DNA testing, though the Supreme 
Court has ruled that states are not required to 
do so (District Attorneys Office for Third Judi- 
cial District v. Osborne, 2009). 

Is the death penalty still justified if we know 


Pictured here is a gurney on which prisoners are executed by lethal 


injection. 
Concerns about Innocence 


David Protess, a Northwestern University journalism 
professor, drew attention to the possibility of “execut- 
ing the innocent” when students under his supervision 
tracked down and obtained confessions from true kill- 
ers, thereby exonerating two men on death row. We do 
not know exactly how many innocent people have been 
sentenced to death. One estimate is that 2.3% of those 
sentenced to death may actually be innocent (Gross 
& O’Brien, 2008). Another estimate puts the figure 
at 5% (Risinger, 2007). We also do not know exactly 
how many innocent people have been executed, though 
some have. 

What can account for these errors? A study that 
analyzed every capital conviction in the United States 
between 1973 and 1995 revealed that serious mistakes 
were made in two-thirds of the cases, a startling indict- 
ment of the criminal justice system (Liebman, 2000). 
The most common problems included incompetent 
defense attorneys (37%), faulty jury instructions (20%), 
and misconduct on the part of prosecutors (19%). Of 
those defendants whose capital sentence was overturned 
because of an error, 82% received a sentence less than 
death at their retrials, including 7% who were found 
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that innocent people have been executed? 
Some proponents insist that it is, invoking 
the analogy that administering a vaccine is 
justified even though a child might have an 
adverse—even lethal—reaction to it. Proponents of 
capital punishment suggest that even though innocent 
people are occasionally and mistakenly put to death, 
other compelling reasons justify maintaining this sys- 
tem of punishment. 


Justifications for the Death Penalty 


Many reasons have been advanced for endorsing the 
irrevocable penalty of death. While he was the mayor 
of New York City, Ed Koch contended that the death 
penalty “affirms life.” By failing to execute murderers, 
he said, we “signal a lessened regard for the value of the 
victim's life” (quoted by Bruck, 1985, p. 20). 

Most justifications for the death penalty reflect 
retributive beliefs (e.g., “an eye for an eye”) and thus 
extend beyond the capacity of empirical research to 
prove or disprove. But a testable argument for capital 
punishment is the expectation that it will act as a deter- 
rent to criminal activity. Proponents of this position 
suggest that (1) the death penalty accomplishes general, 
as well as specific, deterrence; (2) highly publicized exe- 
cutions have at least a short-term deterrent effect; and 
(3) murderers are such dangerous people that allowing 


them to live increases the risk of injury or death to other 
inmates and prison guards. 

Using a variety of empirical approaches, social sci- 
entists have evaluated the deterrent effects of the death 
penalty, and their studies consistently lead to the con- 
clusion that the death penalty does not affect the rate 
of crimes of violence (e.g., Zimring, Fagan, & Johnson, 
2010). Evidence also contradicts the view that mur- 
derers are especially dangerous inmates. A good deal 
of data indicate that capital murderers tend to com- 
mit fewer violent offenses and prison infractions than 
parole-eligible inmates (Cunningham, 2010). 


Equality versus Discretion 
in Application of the Death Penalty 


Does the death penalty further the goal of equal treat- 
ment before the law? Nearly 40% of the states, plus the 
District of Columbia, do not permit it, and vastly dif- 
ferent rates of death sentences and executions occur in 
states that do. For example, the state of New Hampshire 


The Death Penalty: The Ultimate Punishment 345 


has one inmate sentenced to death, whereas Delaware, 
with a smaller population, has 17. As we have noted, 
more than a third of all executions in the United States 
since 1977 have taken place in one state—Texas. So if 
equal treatment is the goal, it is safe to say that capi- 
tal punishment has not furthered that goal. The death 
penalty is administered in only a minority of states and 
within those states, in only a subset of eligible cases. In 
the words of former Supreme Court Justice Potter Stew- 
art, receiving the death penalty is like “being struck by 
lightning for a capriciously selected random handful.” 
Another concern is the issue of race, particularly of 
the victim. Although victims of intentional homicide 
are equally divided between Blacks and Whites, the 
chance of a death sentence is much greater for offend- 
ers who kill Whites than those who kill Blacks (though 
Devine and Kelly [2015] paint a more complex picture 
of the relationship). In fact, data from governmental 
and capital defense organizations show that between the 
late 1970s and the early 2000s, there was tremendous 
racial disparity in death sentences. So, for example, 


The Case of Warren McCleskey: Does Race Matter? ceo 


Warren McCleskey, a Black man, was convicted in 
1978 of armed robbery and the murder of a White 
police officer who had responded to an alarm while the 
robbery was in progress. McCleskey was sentenced to 
die in Georgia’s electric chair. He challenged the con- 
stitutionality of the death penalty on the ground that it 
was administered in a racially discriminatory manner in 
Georgia. In the words of one of his attorneys, “When 
you kill the organist at the Methodist Church, who is 
White, you're going to get the death penalty, but if you 
kill the Black Baptist organist, the likelihood is that it 
will be plea bargained down to a life sentence” (quoted 
by Noble, 1987, p. 7). 

The foundation for McCleskey’s appeal was a com- 
prehensive study of race and capital sentencing in the 
state of Georgia conducted by David Baldus, a law 
professor at the University of Iowa, and his colleagues. 
They analyzed the race of the offender and the race of 
the victim for about 2,000 murder and manslaughter 
convictions from 1973 to 1979 and concluded that 
those who killed Whites were 11 times more likely to 
receive the death penalty than those who killed Blacks 
(Baldus, Pulaski, & Woodworth, 1983). Anticipating 


the argument that the heinousness of the murders may 
explain this finding, Baldus and colleagues eliminated 
cases in which extreme violence or other aggravating 
circumstances virtually ensured the death penalty and 
cases in which overwhelming mitigating circumstances 
almost guaranteed a life sentence. For the remaining 
cases—which permitted the greatest jury discretion— 
they found that defendants were about four times 
more likely to be sentenced to death if their victims 
were White. 

Despite the mass of statistical evidence, the 
Supreme Court upheld McCleskey’s death sentence. 
Because there was no evidence that individual jurors 
in his trial were biased, the Court was unwilling to 
assume that McCleskey’s jury valued a White life more 
than a Black life. 


CRITICAL THOUGHT QUESTION 
What legally irrelevant factors in McCleskey’s 


case—in addition to the race of the victim—may 
have increased the likelihood that he would be 


sentenced to die for his crime? 
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between 1990 and 1999, California offenders who 
killed Whites were more than three times more likely 
to receive the death penalty than offenders who killed 
Blacks, and more than four times more likely than 
offenders who killed Latinos (Pierce & Radelet, 2005). 

The leading Supreme Court case on the issue of race 
and application of the death penalty, McCleskey v. Kemp 
(1987), considered this issue. The question was whether 
the death penalty discriminated against persons who 
murdered Whites. We describe McCleskey’s case in 
Box 14.5. 

Psychologists have determined that not all Black 
offenders are equally likely to be sentenced to death for 
killing a White person. Professor Jennifer Eberhardt 
and her colleagues showed to Stanford undergraduates 
the photographs of 44 Black offenders whose trials 
advanced to the penalty phase in Philadelphia between 
1979 and 1999, and asked them to rate the stereotyp- 
icality of each offender’s appearance. Controlling for 
other factors that influence sentencing, such as the 
severity of the murder and the defendant’s and victim's 
socioeconomic status, researchers found that offend- 
ers whose appearance was rated as more stereotypically 
Black were more likely to have received the death pen- 
alty than offenders whose appearance was less stereotyp- 
ical (Eberhardt, Davies, Purdie-Vaughns, & Johnson, 
2006). Apparently, offenders’ appearance can also lead 
to unequal treatment in the administration of capital 
punishment. 


Capital Jury Decision-Making 


The Furman and Gregg cases, pivotal challenges to the 
constitutionality of the death penalty, focused on the 
role of the jury in capital cases. For this reason, it is not 
surprising that there has been intense public and sci- 
entific scrutiny of two aspects of capital jury decision- 
making: the process of selecting jurors in capital cases, 
and the ability of those jurors to understand and apply 
the sentencing instructions they receive from the judge. 


How Jurors Are Selected in Capital Cases: 
“Death Qualification.” During jury selection in 
cases in which the prosecutor seeks a death penalty, pro- 
spective jurors are required to answer questions about 
their attitudes toward capital punishment. This pro- 
cedure is called death qualification. If jurors indicate 
extreme beliefs about the death penalty, they may be 
excused “for cause” —that is, dismissed from that case. 
More precisely, prospective jurors are excluded if their 
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opposition to capital punishment would “prevent or 
substantially impair the performance of [their] duties 
as juror[s] in accordance with [their] instructions and 
[their] oath” (Wainwright v. Witt, 1985, p. 424). Pro- 
spective jurors dismissed for this reason are termed 
excludables, and those who remain are termed death 
qualified. (Another group of prospective jurors—those 
who would automatically impose the death penalty at 
every opportunity—so-called “automatic death pen- 
alty” jurors—are also dismissed for cause, although 
they are far fewer in number than “excludables.”) 
Death-qualified jurors are qualified to impose the death 
penalty because they do not hold strong scruples or res- 
ervations about it. 

Death qualification raises some important questions. 
Recall that capital cases involve two phases but only one 
jury to decide both guilt and punishment. Although 
excludable jurors might be unwilling to impose the 
death penalty, many could fairly determine the guilt or 
innocence of the defendant. Yet death qualification pro- 
cedures deny them the opportunity to make a decision. 
These procedures also raise concerns about the leanings 
of jurors who do assess guilt, concerns that have grown 
over the years. 

Intuitively, one might expect that death-qualified 
juries (those made up of people who are not opposed to 
the death penalty) would be somewhat more conviction 
prone than the general population. Indeed, research 
studies have demonstrated the conviction-proneness 
of death-qualified juries. For example, Cowan, 
Thompson, and Ellsworth (1984) recruited mock 
jurors who were either death qualified or excludable 
and assigned them to juries; some juries were composed 
entirely of death-qualified jurors and others contained 
a few excludables. All watched a recorded murder trial. 
Three-fourths of the death-qualified juries found the 
defendant guilty, as did only 53% of the juries with 
excludable jurors. “Mixed” juries took a more serious 
approach to their deliberations, and were more critical 
of witnesses and better able to remember the evidence. 
Death-qualified jurors differ from the general popula- 
tion in other important ways. They interpret evidence 
in a manner that favors the prosecution and devalue 
evidence that seems to favor the defense (Thompson, 
Cowan, Ellsworth, & Harrington, 1994). 

Recently, a team of social scientists evaluated 
whether waning support for the death penalty, 
apparent in many polls, affects the composition and 
decision-making of capital juries. Garrett, Krauss, and 
Scurich (2017) surveyed people reporting for jury 


duty in Orange County, California, one of the lead- 
ing U.S. counties in terms of death sentences imposed. 
Remarkably, given the conservative political leanings 
of Orange County, 35% of prospective jurors met the 
criterion for “excludable” and roughly 25% said they 
would be reluctant to find a person guilty of capital 
murder if that meant the person might be executed. 
Compared with numbers from the 1980s, more people 
today would be dismissed because of their opposition 
to capital punishment. Who remains? An even nar- 
rower swath of the population, even less representative 
of their communities. As a result, prosecutors may be 
even more likely to obtain a conviction now than they 
were in the past. 

It is clear that death-qualified juries are more dis- 
posed toward conviction than juries that include jurors 
with scruples against the death penalty. In the mid- 
1980s, lawyers for Ardia McCree made that argument 
before the U.S. Supreme Court (Lockhart v. McCree, 
1986). At McCree’s trial in Arkansas, the judge excluded 
eight prospective jurors who said that they could not, 
under any circumstances, impose a death sentence. 
McCree was convicted and sentenced to death. He 
appealed his conviction by arguing that the process of 
death qualification produced juries that were likely to 
be conviction prone and unrepresentative of the larger 
community. 

In spite of the substantial body of empirical sup- 
port for McCree’s position, the Supreme Court held 
that the jury in McCree’s trial was not an improper 
one. The majority rejected the claim that death- 
qualified juries were less than neutral in determining 
guilt and innocence. An impartial jury, Chief Justice 
William Rehnquist wrote, “consists of nothing more 
than jurors who will conscientiously apply the law 
and find the facts.” He noted that McCree conceded 
that each of the jurors who convicted him met that 
test. Accordingly, the Supreme Court upheld the 
state’s use of a death-qualified jury for the decision at 
the guilt phase. 


How Capital Jurors Use Instructions. Jurors in 
capital cases receive a set of complex instructions that 
outline their duties and explain how to evaluate and 
weigh aggravating and mitigating circumstances to 
reach a sentencing decision. Several studies indicate that 
jurors do not adequately comprehend the instructions 
they receive about mitigating factors because, like other 
types of judicial instructions, mitigation instructions 
are couched in legal jargon and are unusually lengthy 
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and grammatically complex (Lynch & Haney, 2009; 
Smith & Haney, 2011). 

If jurors do not understand a judge’s instructions 
about mitigation, they are more likely to rely on other, 
more familiar factors to guide their verdicts, such as the 
heinousness of the crime or extralegal considerations 
such as racial stereotypes, sympathy for victims, or the 
expertise of the lawyers. The race of the defendant and 
victim also appear to affect sentences to a greater extent 
when comprehension of instructions is low. In a study 
by Lynch and Haney (2000), jury-eligible participants 
with poor comprehension of instructions recommended 
death 68% of the time for Black-defendant/White-vic- 
tim cases versus 36% of the time for White-defendant/ 
Black-victim cases. Among participants who compre- 
hended the sentencing instructions well, neither the 
race of the defendant nor that of the victim affected the 
sentences. 

Jurors have particular difficulty understanding 
how to evaluate mitigating evidence presented during 
the sentencing phase of a capital case. Professor Mar- 
garet Stevenson and colleagues analyzed the content 
of jury deliberations in a mock capital trial in which 
there was mitigating evidence that the defendant 
had been abused as a child. Approximately 40% of 
jurors relied on evidence of childhood maltreatment 
to argue for a life sentence, and approximately 60% 
either ignored it as a mitigating factor or used it as an 
aggravating factor to argue for a death sentence. They 
reasoned that being abused as a child increases the 
likelihood of violent behavior as an adult (Stevenson 
et al., 2008). Prosecutors may deliberately attempt to 
convert mitigating evidence about the defendant's life 
history into aggravating evidence, hoping that jurors 
will use it to support a death sentence (Vartkessian, 
2011). So it is important that jurors understand their 
instructions. 

Would jurors fare better if these all-important 
instructions were presented in a different format? Pro- 
fessor Richard Wiener and his colleagues posed this 
question. They tested various methods of improving 
jurors’ declarative knowledge (their understanding of 
legal concepts) and procedural knowledge (their abil- 
ity to know what to do in order to reach a sentencing 
decision) in a highly realistic trial simulation (Wiener 
et al., 2004). Their study involved both the guilt and 
sentencing phases of a capital murder trial based on an 
actual case, used death-qualified community members 
as jurors, and included jury deliberations. The modifi- 
cations to the instructions involved (1) simplifying the 
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language of the instructions, (2) presenting the instruc- 
tions in a flowchart format so that jurors could under- 
stand the progression of decisions they were expected 
to make, (3) giving jurors the chance to review and 
practice using the instructions in a mock case so that 
they would gain some experience prior to the real trial, 
and (4) offering corrections to common misconceptions 
that jurors have about aggravating and mitigating cir- 
cumstances. For example: 


[Some] people believe that an aggravating circum- 
stance is a factor that aggravated or provoked the 
defendant to kill the victim. This definition is based 
on the common use of the word aggravation. However, 
this in an incorrect definition of aggravating circum- 
stance and should not be used in imposing a sentence 


upon the defendant. 


Each of these modifications was helpful in enhanc- 
ing some aspect of jurors’ declarative and procedural 
knowledge in capital cases. 


Limiting Use of the Death Penalty 


Another highly controversial aspect of the death penalty 
has been its use in cases where the defendant, for reasons 
of youth, intellectual disability, or mental illness, may 
not be fully culpable. In recent years, the Supreme Court 
has deemed the death penalty unconstitutional for 
youthful offenders (Roper v. Simmons, 2005), so no one 
can be executed for crimes committed prior to age 18. 
But controversies linger regarding intellectual disabili- 
ties and mental illness, primarily in terms of their diag- 
nosis and assessment. Psychologists often play a vital 
role in these cases, evaluating and rendering expert 
opinions on questions concerning defendants’ cognitive 
abilities and whether they meet diagnostic criteria for 
various psychiatric disorders. 


Intellectual Disability. In 2002, the Supreme Court 
acknowledged that applying the death penalty to people 
with intellectual disabilities does not further the legit- 
imate goals of deterrence and retribution and declared 
that it was cruel and unusual punishment, in violation 
of the Eighth Amendment, to execute them (Azkins v. 
Virginia, 2002). This landmark ruling reflected aware- 
ness that those with limited intellectual abilities often 
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Daryl Atkins’s case led to the Supreme Court ruling the 
execution of people with intellectual disability is unconstitu- 
tional and cruel. 


cannot understand the consequences of their actions, 
the complex and abstract concepts involved in criminal 
law, or the finality of a death sentence. 

But the Court offered only general guidance about how 
intellectual abilities should be measured, noting that to be 
spared execution required a showing of subaverage intellec- 
tual functioning, a lack of fundamental social and practical 
skills, and the onset of these conditions before age 18. Inter- 
pretation of this ruling was left to the states, which took 
different approaches (Taylor & Krauss, 2014). Florida, for 
example, took a “bright line approach,” deeming an IQ 
score of 70 “subaverage.” (An IQ score of 100 is considered 
average.) So, according to Florida law, an offender with an 
IQ score of 71 is not intellectually disabled. 


AP Images/SANGJIB MIN 
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The Case of Dylann Roof: (Lack of) Evidence about BONA 


Mental Illness 


In one of the most vicious mass murders in recent 
history, White supremacist Dylann Roof walked into 
Emanual African Methodist Episcopal Church in 
Charleston, South Carolina during Bible study on June 
17, 2015. A Glock semiautomatic handgun was hidden 
in his clothing. Roof was offered a spot in the prayer 
circle where he sat for approximately 45 minutes before 
opening fire, shooting randomly at the 12 congregants 
and killing 9 of them. Roof confessed immediately, say- 
ing that he chose church-goers as his victims to gain 
notoriety. He stated that he committed the murders as 
a wake-up call to persecuted Whites, and that he hoped 
his attack would increase racial tensions and lead to a 
race wat. 

Was Roof’s thinking delusional? We may never 
know because he refused to allow evidence of his men- 
tal health status to be used during his capital murder 
trial. (He also opted to represent himself without a 
lawyer in the penalty phase, which some would argue, 
is either delusional or reflects extraordinarily poor 
judgment.) But in court documents unsealed after 
Roof’s conviction and death sentence, a court-ap- 
pointed psychiatrist who evaluated Roof a few months 
after the shooting concluded that he “suffers from 
Social Anxiety Disorder, a Mixed Substance Abuse 
Disorder, a Schizoid Personality Disorder, depression 
by history, and a possible Autistic Spectrum Disor- 
der.” The document also stated that “the defendant’s 
high IQ is compromised by a significant discrepancy 
between this ability to comprehend and to process 
information and a poor working memory.” Did these 
disorders and discrepancies seriously impair Roof’s 
thinking? Do they indicate a deep-seated psychosis 
or delusion? Since Roof was “steadfastly committed 
to preventing any public examination of his mental 
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Charleston County Sheriff's Office 
Detention Center 


0001518680 Name: ROOF. DYLANN STORM 
Date of Birth: 04/03/94 Booking Date: 06/18/15 
Race: W Sex: M Height: 0'0" 


Dylan Roof 


state or background” (Sack & Blinder, 2017), no psy- 
chiatric or psychological expertise was introduced at 
his trial. In prominent headlines at the time, “Dylann 
Roof himself rejects best defense against execution” 


(Sack & Blinder, 2017). 


CRITICAL THOUGHT QUESTION 

According to Supreme Court decisions concerning 
mental illness and the death penalty, what level of 
understanding must Dylann Roof possess in order 
to be put to death? 
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Now consider the case of Freddie Hall, who had 
been convicted and sentenced to death for murder- 
ing a 21-year-old pregnant woman and a deputy sher- 
iff in 1978. After the Supreme Court decided Arkins 
v. Virginia, Hall petitioned to have his death sentence 
reconsidered, arguing that his intellectual disability 
exempted him from the death penalty. (Hall had taken 
multiple intelligence tests and at one point, had scored 
as low as 60.) But when he was tested in the process 
of his appeal, his IQ score was (you probably guessed) 
71. His appeal to the Supreme Court contended that 
the 70-point cutoff was overly rigid and that IQ scores 
should be interpreted as part of a range. (Indeed, the 
manual that accompanies the IQ test interprets point 
scores within confidence intervals to account for mea- 
surement error, and the 95% confidence interval—a 
range within which we can be 95% sure that the actual 
score rests—for an IQ score of 70 is between 67.5 and 
72.5.) The Supreme Court agreed with Hall, noting 
that an IQ test has a standard error of measurement 
that should have been considered in his case (Hall v. 
Florida, 2014). 

This decision meant that states with fixed cut- 
off scores must use a broader range of scores that 
take measurement error into account. This position 
squares with psychological research showing that IQ 
scores change over time (Trahan, Stuebing, Fletcher, 
& Hiscock, 2014), and can be influenced by literacy 
skills (Marks, 2011), level of IQ (Spitz, 1989), and 
who administered the test (McDermott, Watkins, & 
Rhoad, 2014). 

The question of how to diagnose intellectual disabil- 
ity is still not settled, however, and led to another suc- 
cessful appeal to the Supreme Court in 2017. In this 
case, the Court ruled that Texas erred by using an out- 
dated approach to assessing intellectual disabilities, and 
should have relied on standards that represent broad 
professional consensus (Moore v. Texas, 2017). Those 
standards place less emphasis on IQ scores and more 
emphasis on adaptive functioning. 


Mental Illness. Is it cruel and unusual punishment 
to execute an inmate who, due to mental illness, lacks a 
rational understanding of why he is being put to death? 
That was the question posed to the U.S. Supreme Court 
in the case of Panetti v. Quarterman (2007). (Earlier, in 
Ford v. Wainwright [1986], the Supreme Court held 
that it was unconstitutional to execute those who are 
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incompetent for execution, but did not define the test 
for competence for execution.) In 1992, Scott Panetti 
killed his estranged wife’s parents, with whom his wife 
had been living in Fredericksburg, Texas, and held his 
wife and three-year-old daughter hostage in a lengthy 
police standoff. Panetti had a history of psychiatric 
problems prior to his conviction, including 14 hospital 
stays over 11 years. During earlier stages of the case, four 
mental health professionals agreed that Panetti suffered 
from impaired cognitive processes and delusions consis- 
tent with schizoaffective disorder. Scott Panetti believed 
that the government was executing him to prevent him 
from preaching the Gospel, not because he murdered 
his in-laws. Thus, the question for the Supreme Court 
was whether a person with serious mental illness, who 
may not understand the reason for his execution, still 
can be put to death. 

The American Psychological Association (APA) 
teamed with the National Alliance on Mental Illness 
to assist the Court in developing standards for deter- 
mining what level of mental illness should exempt an 
offender from execution. In its amicus curiae brief to 
the Supreme Court, the APA distinguished factual 
understanding from rational understanding. Accord- 
ing to one of the authors of this book who consulted 
on the APA brief (Heilbrun), “factual understanding 
is about information. Rational understanding allows 
us to place that information in a meaningful context, 
without gross interference caused by certain symptoms 
of severe mental illness, or very serious impairment of 
intellectual functioning” (Medical News Today, 2007). 
The APA brief explained that some individuals who 
suffer from psychotic disorders have bizarre delusions 
that disrupt their understanding of reality and make it 
difficult or impossible for them to connect their crim- 
inal acts to punishment. The Supreme Court ruled 
that Panetti’s delusions may have prevented him from 
understanding the reason for his punishment. That 
decision effectively means that defendants may not be 
executed if they do not understand why they are being 
put to death. 

The question of whether Dylann Roof, the young 
man who murdered nine Black parishioners in South 
Carolina in 2016, was also acting under delusional 
beliefs, may never be answered because Roof refused to 
allow mental health evidence to be used at his trial. We 
describe his case, including information about his men- 


tal health, in Box 14.6. 
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1. 


What are the purposes of punishment? Punish- 
ment is associated with seven purposes: general 
deterrence, individual deterrence, incapacitation, 
retribution, expression of moral outrage, rehabil- 
itation, and restitution. Although many citizens 
favor the punitive approaches of retribution and 
incapacitation, recidivism data suggest that they 
may not be effective. A new perspective on pun- 
ishment, restorative justice, brings people together 
to address the damage caused by wrongdoing. 
How are the values of discretion and fairness 
reflected in sentencing decisions? The alloca- 
tion of punishments is second only to the deter- 
mination of guilt or innocence in importance to 
the criminal defendant. The sentencing process 
reflects many of the conflicts that permeate a 
psychological approach to the legal system. His- 
torically, judges were given broad discretion in 
sentencing. Some judges were much more severe 
than the norm; others were more lenient. In recent 
years, concern over sentencing disparity led to 
greater use of determinate sentencing and tighter 
controls over judicial discretion in sentencing. 
Now, sentencing guidelines are merely advisory, 
however. 

What factors influence sentencing decisions? 
Determinants of sentencing can be divided into 
relevant and irrelevant factors. For example, seri- 
ousness of the crime is a relevant factor, and there 
is a general relationship between it and the severity 
of the punishment. An offender’s criminal history 
is another relevant determinant of the sentence. 
But a number of other, less relevant factors also 
are related to severity of sentence, such as race and 
gender of the offender and race and gender of the 
victim. 

What special factors are considered in the sen- 
tencing of juveniles? Of sex offenders? Sentences 


for juvenile offenders are influenced by the juris- 
diction in which the minor is sentenced (juve- 
nile court, criminal court), the seriousness of the 
offense, the offender’s rehabilitative needs, and 
professionals’ recommendations. Because they 
are believed to be at high risk for reoffending, sex 
offenders have been singled out for special pun- 
ishment including mandatory registration and 
community notification, residency restrictions, 
involuntary commitment, and enhanced sentences 
and treatments such as chemical castration. 

How is the death penalty decided by juries? 
Jurors who oppose the death penalty regardless of 
the nature of the crime or the circumstances of the 
case are excluded from both the guilt phase and 
the sentencing phase of capital trials. Social science 
research has shown that the remaining so-called 
death-qualified jurors are conviction prone. But 
the Supreme Court has not been responsive to 
these findings. Capital juries tend to misunder- 
stand their instructions, particularly regarding 
mitigating evidence. 

How has the Supreme Court limited the use 
of capital punishment, and what role have 
psychologists played in these decisions? The 
Supreme Court has deemed the death penalty 
unconstitutional in cases in which the defendant 
was younger than 18 at the time of the crime, and 
in which the defendant is intellectually disabled 
(though assessing intellectual disability has been 
a challenge). The Supreme Court has also indi- 
cated that executing those with mental illness may 
be limited if such defendants do not understand 
the reasons for their execution. Psychologists have 
been involved in these cases to assess offenders’ 
cognitive abilities, diagnose mental illness, and 
provide data to the court about decision-making 
and judgment. 
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ORIENTING QUESTIONS 


1. What are the important considerations in assessing 
juveniles prior to placement decisions? 

2. What is the evidence for the effectiveness of 
interventions with juveniles in the community? 

3. What are some characteristics of an effective 
treatment program? 

4. How can risk/need/responsivity help to provide 
effective rehabilitative services for adults? 


5. How do specialized problem-solving courts compare 
to other correctional interventions? 


t the end of 2014, 1 in 36 Americans was in 

prison, on probation, or on parole, the highest 

per capita correctional rate in the world. Despite 
this high rate, there has been a decrease in the percent- 
age of individuals under correctional supervision in the 
United States since 2007. The decrease of about 1% 
annually over this period has been driven by reductions 
in the number of people under community supervi- 
sion (parole or probation) (Bureau of Justice Statistics, 
2016a, 2016b). But correctional systems disproportion- 
ately target young African American males, with more 
Black men imprisoned or on parole or probation today 
than were enslaved in 1850, prior to the Civil War 
(Alexander et al., 2010). 

In this final chapter, we discuss the process follow- 
ing a defendant’s conviction for a criminal offense. This 
discussion will include both adjudication of delin- 
quency (for juveniles) and criminal conviction (for 
adults). It will address the traditional aspects of correc- 
tions—probation, commitment to juvenile programs, 
incarceration in jail and prison for adults, and parole 
following release. But there have been some important 
innovations in correctional practice during the last 15 
years—primarily in response to high rates of incar- 
ceration—which we will also discuss. In particular, 
there is now more emphasis on diversion and reentry 
(returning from incarceration to the community) as 
well as increased specialization in the nature of parole 
and probation and the rehabilitative services delivered. 
These efforts have resulted from lawmakers’ receptive- 
ness to new models of correctional interventions and 
from increasingly rigorous analyses by psychologists 
and others of the effectiveness of these programs. 
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6. What are the differences between jails and 
prisons and what roles do psychologists play in 
these settings? 

7. What kinds of interventions are delivered in jails 
and prisons? 

8. What are some of the psychological consequences 
of imprisonment? 

9. What are the priorities in preparing individuals for 
the transition from incarceration to community 
living (the reentry process)? 


Four major justifications for correctional interven- 
tion have been traditionally cited: incapacitation, deter- 
rence (both general, as it applies to others, and specific 
to the individual convicted); retribution; and rehabil- 
itation. The role of psychology in addressing these 
goals is focused largely on deterrence and rehabilita- 
tion. The question of whether individuals undergoing 
juvenile or correctional intervention are deterred from 
committing further offenses is an important topic that 
psychological research can help address. Deterrence is 
also related to the goal of rehabilitation. But the reha- 
bilitative question is broader: Has the individual gained 
skills, changed patterns of thinking, and decreased defi- 
cits? Such changes facilitate a more responsible lifestyle. 
Much of the discussion in this chapter, as it relates to 
both juveniles and adults, will address how psychology 
contributes to the broad goals of deterring future crime, 
enhancing public safety, and rehabilitation. @ 


Juvenile Corrections 


Interventions for adjudicated delinquents involve 
delivering services designed to reduce the risk of future 
offending, and improve or eliminate deficits that are 
relevant to such risk. The goal of these interventions is 
to interrupt the criminal trajectories of young offenders 
before they become career criminals. This can be done 
in different settings, ranging from the community to 
secure residential programs. (In some states, these pro- 
grams are simply called juvenile prisons.) 

It is useful to consider what such interventions might 
have in common. In 2004, the National Institutes of 


Health assembled a “state of the science” conference 
entitled Preventing Violence and Related Health-Risking 
Social Behaviors in Adolescents. Summarizing the 
evidence presented at this conference, the organizers 
concluded that there are certain characteristics shared 
by programs that are successful in reducing the rates of 
violence, antisocial behavior, and risky health behavior 
in adolescents: 


a They are derived from sound theoretical rationales. 

= They address strong risk factors (such as substance 
abuse, family problems, and educational problems). 

a They involve long-term treatments, often lasting a 
year and sometimes much longer. 

a They work intensively with those targeted for treat- 
ment and often use a clinical approach. 

a They follow a cognitive behavioral strategy. 
They are multimodal and multicontextual (they use 
different kinds of interventions and deliver them in 
different contexts, such as home and school). 

= They focus on improving social competency and 
other skill development strategies for targeted youth 
and/or their families. 
They are developmentally appropriate. 

= They are not delivered in coercive institutional 
settings. 

= They have the capacity for delivery with fidelity 
(meaning that services are delivered as intended). 


Likewise, there are common elements of programs 
that appear to be ineffective: 


a They fail to address strong risk factors. 
They are of limited duration. 
They aggregate high-risk youth in ways that facilitate 
contagion (i.e., the incarcerated youth are influenced 
by the antisocial behavior modeled by their peers). 

= Their implementation protocols are not clearly 
articulated. 

= Their staff are not well supervised or held account- 
able for outcomes. 

= They are limited to scare tactics (e.g., Scared 
Straight) or toughness strategies (e.g., classic boot 
camps). 

= They consist largely of adults lecturing at youth 
(e.g., the classic drug abuse resistance education 
program D.A.R.E.). 


These are elements of interventions, both pro and con, 
that have a good deal of applicability to juvenile correc- 
tions. Consider them as we discuss strategies, procedures, 


Juvenile Corrections 355 


and outcomes, and try to distinguish between what will 
be effective and what will not. 


Assessing Risk and Needs in Juveniles 


There are two important considerations that recur in 
juvenile forensic assessment: public safety and treat- 
ment needs/amenability. The former means that courts, 
the juvenile system, and the larger society are rightly 
concerned with the question of whether the juvenile 
will reoffend following completion of the intervention. 
The second refers to the youth’s deficits, problems, 
and symptoms, particularly those related to reoffense 
risk—and whether they can be improved or eliminated 
through intervention and within the time that is avail- 
able until the youth “ages out” of eligibility for treat- 
ment as a juvenile (Grisso, 1998). 

Social scientists have recognized that a number of 
influences are related to the risk of juvenile offending. 
For example, the Office of Juvenile Justice and Delin- 
quency Prevention (OJJDP), in their 1995 Guide for 
Implementing the Comprehensive Strategy for Serious, 
Violent, and Chronic Juvenile Offenders, compared the 
factors used in eight different states to classify the risk 
for future offending in arrested juveniles. At least four 
of the states used factors that included age at first jus- 
tice involvement, number of prior justice involvements, 
and current offense (taken together, these provide an 
estimate of how long, how much, and how seriously 
the juvenile has offended). Other commonly used fac- 
tors were drug/alcohol problems, school difficulties, 
negative peers, and family problems. These factors can 
be either static (with no potential to change through 
intervention) or dynamic (with the potential to change 
through intervention). 

Focusing on both risk and risk-relevant needs is an 
approach that was formally conceptualized in the late 
1980s. Andrews, Bonta, and Hoge (1990) described 
three separate considerations, which they termed 
risk, need, and responsivity (RNR). Risk refers to the 
likelihood of committing future offenses, with those at 
highest risk receiving the most intensive interventions. 
Needs are the deficits (such as substance abuse, family 
problems, educational problems, and procriminal atti- 
tudes) that increase the risk of reoffending. These are 
sometimes called criminogenic needs. Responsivity 
involves the likelihood of a favorable reaction to the 
interventions, and the influences that may affect such 
responding. It is easy to see the conceptual relationship 
between the juvenile priorities of public safety, treat- 
ment needs, and treatment amenability on one hand, 
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and the Andrews, Bonta and Hoge concepts of risk, 
need, and responsivity on the other. Accordingly, the 
RNR model is a very useful foundation for the evalua- 
tion of juveniles (Andrews & Hoge, 2010). 

There are two specialized tools in particular that 
focus on the measurement of juvenile risk and needs: 
the Structured Assessment of Violence Risk in Youth 
(SAVRY) (Borum, Bartels, & Forth, 2005) and the 
Youth Level of Service/Case Management Inventory 
(Hoge & Andrews, 2002). Both prompt the user to 
consider historical factors, such as the nature of cur- 
rent and previous offending, as well as contextual fac- 
tors (e.g., family, school, peers) and personal factors 
(e.g., substance abuse, anger, impulsivity, callousness, 
attitudes toward intervention, offending, and author- 
ity). The SAVRY also considers protective influences 
such as social support, attachment, resilience, and com- 
mitment to positive activities. A similar tool, the Risk— 
Sophistication—Treatment Inventory (Salekin, 2004), 
also guides the evaluator in appraising influences related 
to risk and risk-relevant treatment needs. It includes 
“sophistication” (referring to the youth’s adeptness and 
adult-like attitudes regarding offending), another factor 
that often appears in the law for decisions on juveniles. 

Evaluating youth on the dimensions of risk and 
needs provides valuable information for several rea- 
sons. First, it structures the evaluation to require the 
psychologist to consider the influences that theory and 
research indicate are most strongly related to risk and 
needs. Second, it provides useful information for inter- 
vention planning. A specialized risk—needs tool could 
be used to help the court make a decision about place- 
ment, but could also be used by a program once the 
youth is placed to help determine what interventions 
should be provided to that individual. Third, it offers 
one approach to measuring progress and current status. 
A youth with deficits in certain areas who begins a pro- 
gram should be reevaluated at different times through- 
out the program to gauge whether he or she is making 
progress in important areas. This affects the assessment 
of current risk, as well as the needs for additional inter- 
ventions following completion of the program. A care- 
ful evaluation of youth risk and needs is important for 
planning and future interventions at various levels in 
the juvenile system (Borum & Verhaagen, 2006). 


Community-Based Interventions 


There are a number of approaches to the rehabilitation 
and management of adjudicated delinquent youth in the 
community. Youth may be placed on probation, involv- 
ing a specified set of conditions for which compliance is 
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monitored by the probation officer assigned to the case. 
A variation on the standard conditions of probation 
involves school-based probation, in which the youth’s 
attendance, performance, and behavior in school are 
monitored through the probation officer’s personal vis- 
its to the school. Probation conditions may also include 
drug use monitoring (through testing blood or urine); 
substance abuse treatment; mental health treatment; 
and skills-based training in particular areas (e.g., anger 
management, decision-making). Probation may also 
vary in intensity, with intensive probation involving 
more frequent monitoring contact. 

Youths who are placed on probation typically live 
at home. Alternatively, a youth in a community-based 
placement might participate in a specific program or 
alternative school during the day but return home at 
night. Oakland’s Evening Reporting Center for juvenile 
offenders is one such program. In order to remain in 
the community, adjudicated juveniles must report 
straight to the Center after school and remain there 
until 8 RM. The program provides opportunities to 
participate in art, music, and sports; a sit-down dinner 
with caring adults; and a ride home at the end of each 
evening. Together, these components have contributed 
to reduced rates of incarceration, particularly for 
Oakland’s minority youths (Porter, 2012). 

There is a wide range of specific interventions and 
broader programs available in the community to youth 
adjudicated as delinquent. Rather than attempting to 
describe them all, we focus on three particular commu- 
nity-based interventions for delinquent youth that have 
been heavily researched: Multisystemic Therapy, Mul- 
tidimensional Treatment Foster Care, and Functional 
Family Therapy. On the basis of this research, these 
interventions can be described as empirically supported, 
cost-effective, risk-reducing, and amenable to quality 
assurance monitoring (Henggeler, 2016). 


Multisystemic Therapy (MST). As the name 
implies, Multisystemic Therapy (Henggeler, 
Schoenwald, Borduin, Rowland, & Cunningham, 1998) 
focuses on multiple “systems”: the individual, family, 
peer, school, and social networks as they relate to iden- 
tified problems and risk factors for offending. It delivers 
services based in the home, school, or elsewhere in the 
community, with three to four therapists working in a 
team. This increases the frequency of participation well 
beyond what would be expected from having juveniles 
and their families come to the program or individual 
therapist's office. The training of therapists and super- 
visors in MST is highly standardized (Henggeler & 
Schoenwald, 1999), and the MST procedures are very 


clearly specified (Henggeler et al., 1998), so those receiv- 
ing MST services are likely to receive them as they were 
intended to be delivered. (Researchers call this “treat- 
ment integrity.”) Therapists are available 24/7, work- 
ing to prevent problems or crises in the youth’s life 
from having a major impact. Consequently, the rate 
of engaging and retaining families in treatment is very 
high; over the three to six months of direct service usu- 
ally needed for MST, the retention rates are as high as 
98% (Henggeler, Pickrel, Brondino, & Crouch, 1996; 
Henggeler et al., 1999). 

As MST has become more popular, the amount of 
research on it has grown. The focus on treatment integ- 
rity has been important—particularly since studies have 
supported the link between adherence to MST treat- 
ment principles and favorable outcomes (Henggeler, 
2016; Schoenwald, Henggeler, Brondino, & Rowland, 
2000; Schoenwald, Sheidow, & Letourneau, 2003). In 
other words, there is a substantial “quality assurance” 
component built into MST; this intervention was being 
provided in more than 30 states and 10 nations as of 
2009 (Henggeler, Sheidow, & Lee, 2010). 

MST is one of the best-validated interventions for 
juveniles. Henggeler et al. (1986) reported that MST 
was more effective than usual diversion services in two 
respects: (1) improving both self-reported and observed 
family relations and (2) decreasing youth behavior prob- 
lems and time spent with deviant peers. It has also been 
shown to reduce recidivism by 43% and decrease place- 
ments outside the home by 64% over a 59-week period 
among juveniles charged with serious offenses (Henggeler, 
Melton, & Smith, 1992). The percentage of this MST 
group arrested over a longer outcome period (2.4 years) 
was about half that of the comparison group (Henggeler, 
Melton, Smith, Schoenwald, & Hanley, 1993). 

A study in which participants were randomly 
assigned to either MST or individual counseling (the 
strongest kind of research design, with the random 
assignment to treatment versus control groups allow- 
ing the researcher to draw conclusions about the causal 
relationship between treatment and outcome) involved 
176 chronic juvenile offenders (Borduin et al., 1995). 
It showed that MST produced better family function- 
ing, better symptom reduction, and a 69% reduction 
in recidivism over a period of four years. Another ran- 
domized assignment study (Henggeler, Melton, Bron- 
dino, Scherer, & Hanley, 1997) with juveniles who had 
chronic histories of offending and were charged with a 
violent offense (N = 155) yielded similarly favorable 
results, including a reduction in mental health symp- 
toms, a 26% reduction in recidivism, and a 50% reduc- 
tion in incarceration over 1.7 years. 
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A long-term (22-year) follow-up of the differences 
between those who received MST and those who 
received another intervention (Sawyer & Borduin, 2011) 
included criminal and civil court outcomes for 176 seri- 
ous and violent juvenile offenders who participated an 
average 21.9 (range = 18.3-23.8) years earlier in a clin- 
ical trial of MST, or who, alternatively, received indi- 
vidual therapy. Results showed that felony recidivism 
rates were significantly lower for MST participants than 
for individual therapy participants (34.8% vs. 54.8%, 
respectively) and that the frequency of misdemeanor 
offending was five times lower for MST participants. 
Also, the odds of involvement in family-related civil 
suits during adulthood were twice as high for IT partic- 
ipants as for MST participants. 

There is also evidence that MST is effective with 
delinquent youth in Great Britain (Butler, Baruch, 
Hickley, & Fonagy, 2011) and Dutch youth with severe 
and violent antisocial behavior (Asscher, Dekovic, 
Manders, van der Laan, & Prins, 2013). In the former 
study, favorable outcomes observed 18 months after 
MST included reduced offenses (41% decrease), 
reduced placements (also a 41% decrease), fewer 
reported signs of delinquency, and improved parenting. 
The Dutch youth in the latter study showed decreased 
antisocial behavior and increased association with pro- 
social peers, with increased parental competence and 
positive discipline, observed six months after MST 
was delivered. An important finding in both stud- 
ies involved the improvements in parenting, and in 
the relationship between the youth and their parents, 
reflecting the family as a prioritized aspect of MST. 

There isalso evidence that MST is effective with juveniles 
with substance abuse or dependence. Another study using 
random assignment to MST versus “treatment as usual” 
for substance-abusing juveniles (N = 118) (Henggeler, 
Pickrel, & Brondino, 1999) showed a decrease in drug 
use, a 50% decrease in time in out-of-home placement, 
and a 26% decrease in recidivism over a one-year period, 
while a longer follow-up (four years) yielded significantly 
reduced violent offending and significantly increased 
drug use abstinence in the MST group (Henggeler, 
Clingempeel, Brondino, & Pickrel, 2002). Finally, a study 
conducted by the Washington State Institute for Public 
Policy (Aos, Phipps, Barnoski, & Lieb, 2001) concluded 
that the MST intervention costs an average of $4,743 per 
family. Considering that cost, the evidence of its effective- 
ness, and the savings from not placing the juvenile out- 
side the home, the study estimated cost savings of nearly 
$32,000 per youth and about $132,000 in additional sav- 
ings from decreased costs to victims. We provide a case 
example in Box 15.1. 
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Juvenile and Adult Corrections 


The Case of Marcus: A Youth Treated in the Community [20x 15.1] 


with Multisystemic Therapy 


Marcus was 15 years old when he was arrested for 
stealing a bicycle from a classmate. This was his second 
arrest. A year earlier he had been arrested for possession 
of marijuana and received a disposition of six months 
of school-based probation, which required him to 
attend school (his probation officer periodically came 
to his school and checked whether he was there) and 
undergo urine tests for drug use. 

Marcus completed his six-month probation with- 
out violating any of his conditions. However, despite 
this, he continued to have a number of difficulties in 
his life that increased the risk that he would continue 
to offend. His father had been absent from the family 
since Marcus was very young. He and his four siblings 
lived with his mother and grandmother. Because his 
mother had serious substance abuse problems herself, 
she was often unemployed and sometimes absent. The 
burden for supervising the children and supporting the 
family financially fell mainly on Marcus's grandmother. 
As she became older, she began to develop significant 
medical problems, and could not be as attentive to all 
the children as she had been previously. 

Marcus’s grades and behavior in school improved 
during the first six months of the ninth grade, but after 
the probation was finished, he began missing a number 
of school days and falling behind in his work. Marcus 
was measured in the Average range on a standard IQ 
test (higher than most juveniles who are arrested), but 
he found it hard to pay attention to written materials 
and when his teacher was talking. He tended to avoid 
doing his homework as a result. He preferred playing 
basketball with his friends, talking with girls from his 
neighborhood, and hanging out with older boys who 
sold drugs. 

After he was arrested for his present offense, Mar- 
cus was evaluated by a psychologist appointed by the 
juvenile court judge. The psychologist concluded that 
Marcus had potentially serious problems with fam- 
ily, school, substance abuse, and negative peers, and 
diagnosed him with attention deficit disorder (ADD). 
However, he also had some strengths, including a close 
relationship with his grandmother who was a strong 
role model; average intelligence; and an interest in 
sports. He was recommended for a community disposi- 
tion that involved treatment with MST. 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


The judge adjudicated Marcus delinquent on the 
charge of stealing the bicycle and sentenced him to one 
year of juvenile probation. One condition of probation 
involved treatment with MST. Marcus’s MST team 
included a case manager, a family therapist, a substance 
abuse counselor, and two other staff members respon- 
sible for working with Marcus in school and in the 
neighborhood. The case manager immediately made an 
appointment with a child psychiatrist, who diagnosed 
Marcus with attention deficit disorder and prescribed 
medication for the symptoms. One of his MST team 
members helped Marcus to join a community basket- 
ball league; his team practiced every day after school, 
and the gym was open for casual play (with adult 
supervision) after the season ended. His family ther- 
apist met with Marcus twice a week in his home to 
address the issues facing his family, including helping 
his grandmother schedule her medical appointments 
more effectively, providing access to job training and 
substance abuse support for his mother, and arranging 
for a regular supervision schedule involving Marcus’s 
grandmother, mother, and all the children. During the 
second week of scheduled appointments, the family 
therapist and case manager found nobody at home at 
the time of each appointment. Therefore, they came to 
the home at 6:00 A.M. on Sunday and held a make-up 
meeting at that time. 

By the end of the six-month MST session, Marcus 
was doing much better. His school attendance and 
behavior were consistently improved, his after-school 
hours were almost always spent playing basketball, his 
mother and grandmother were much more attentive to 
him and the other children, and he was able to con- 
centrate on his homework more easily. Much of this 
improvement resulted because MST was administered 
in the home, school, and gym rather than the office 
of a therapist or probation officer. In addition, those 
administering the MST were careful to do it precisely 
as intended, and were firm about making sure that 
appointments were kept. 


CRITICAL THOUGHT QUESTION 


What are some of the features of MST that make it 
effective for Marcus? 


Oregon Treatment Foster Care (OTFC). Oregon 
Treatment Foster Care (also called Multisystemic 
Treatment Foster Care) is another treatment interven- 
tion based in the community, developed in the 1980s 
as an alternative to “treatment as usual” (typically 
out-of-home placement) for juveniles charged with seri- 
ous offenses. The procedures for delivering this interven- 
tion are described in a treatment manual (Chamberlain 
& Mihalic, 1998), which increases OTFC’s treatment 
integrity. It involves placing juveniles with specially 
trained foster parents rather than in residential placement. 
Like MST, this intervention uses a team approach. The 
OTFC team includes a case manager and therapists, as 
well as foster parents who are available 24/7 over the 6-12 
months usually needed. OTFC is designed to provide 
close supervision (including supportive relationships with 
adult mentors and reduced exposure to negative peers) 
within consistent limits. A variety of treatment modali- 
ties (including individual and group counseling, family 
therapy, and interventions to improve specific skills such 
as anger control and decision-making) may be used. These 
are often conducted with the family, using both the foster 
parents and the biological parent(s), and in the school. 
OTFEC has been identified as a model treatment pro- 
gram by the U.S. Surgeon General (U.S. Public Health 
Service, 1999) and the Blueprints for Violence Prevention 
initiative (Mihalic, Irwin, Elliott, Fagan, & Hansen, 
2001). One study involving OTFC (Chamberlain, 1990) 
treated 13- to 18-year-olds (N = 16) matched with a 
comparison group of 16 other juveniles treated in com- 
munity residential treatment. Those in the OTFC group 
were less likely to be incarcerated and more likely to com- 
plete treatment over a two-year follow-up period. A sec- 
ond OTFC study (Chamberlain & Reid, 1998) involved 
random placement of youth (N = 79) between the ages 
of 12 and 17 into OTFC or treatment as usual. Youth 
treated with OTFC were more likely to complete treat- 
ment, spent more time with biological relatives and less 
time in detention over the next year, and were arrested 
less often during this period. Subsequent analyses using 
this dataset showed decreased violent recidivism (by 45%; 
Eddy, Whaley, & Chamberlain, 2004) and decreased 
substance use (Smith, Chamberlain, & Eddy, 2010). 
OTEC is also a relatively cost-effective intervention. 
An analysis conducted by the Washington State Insti- 
tute for Public Policy (Aos et al., 2001) estimated the 
cost per youth of about $2,000 (plus foster placement 
costs), which represents a savings of about $22,000 per 
youth relative to placement in group homes, and fur- 
ther savings of more than $87,000 in victim costs for 


each individual in OTFC. 
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Functional Family Therapy (FFT). Functional 
Family Therapy is a third community-based interven- 
tion for juvenile offenders. It is somewhat older than 
either MST or OTFC, having been used for almost 
30 years. It is provided by a single therapist, who has 
a caseload of 12-15 cases, with weekly sessions over an 
average period of three months. As the name implies, 
it is family focused and is often delivered in the home 
(Alexander et al., 1998). Quality assurance/treatment 
integrity is addressed by careful training of therapists, 
yearly on-site consultation, ongoing telephone consul- 
tation, feedback from families, and weekly supervision. 
As we have seen, such quality assurance is a compo- 
nent that is common to FFT, MST, and OTFC—each 
ensures that services are delivered as intended. 

The Office of Juvenile Justice and Delinquency Pre- 
vention identified FFT as a model treatment program 
(Mihalic et al., 2001). An early study of FFT (Alexander 
& Parsons, 1973) involved a randomized trial of FFT 
delivered to 13- to 16-year-old status offenders (those 
committing offenses such as truancy or running away 
from home that would not be illegal if committed by 
an adult), with 46 families receiving FFT and another 
40 receiving family-centered “treatment as usual.” The 
recidivism rate for those receiving FFT was 50% lower 
than it was in the comparison group. A second study 
(Gordon, Arbuthnot, Gustafson, & McGreen, 1988) 
involved 54 youths who had committed more seri- 
ous offenses. The comparison group was composed of 
randomly selected youth who had not been referred 
for family therapy (a no treatment control group). The 
recidivism rate for those receiving FFT (11%) was sub- 
stantially lower than for those in the group that did not 
receive treatment (80%). 

The effectiveness of FFT depends on adherence to 
the model, however (Sexton & Turner, 2010). Research- 
ers compared the effectiveness of FFT to that of proba- 
tion services in a community juvenile justice setting 12 
months after treatment. FFT was effective in reducing 
youth behavioral problems—but only when the thera- 
pists adhered to the treatment model. High-adherent 
therapists delivering FFT had a statistically significant 
reduction of felony reoffending (35%) and violent 
reoffending (30%) when compared to the control con- 
dition. The low-adherent therapists, however, had sig- 
nificantly higher recidivism rates than either the FFT 
high-adherent or the control groups. 

There is some evidence that FFT is effective in reduc- 
ing the risk of substance abuse (which itself is a risk factor 
for criminal offending). Runaway adolescents with alco- 
hol problems receiving FFT showed decreased alcohol 
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use when compared with others provided treatment as 
usual (Slesnick & Prestopnik, 2009). Other adolescents 
with substance abuse problems receiving either FFT or 
a combination of FFT and cognitive behavior therapy 
showed favorable outcomes for reduced marijuana use 
three months after treatment (Barrett, Slesnick, Brody, 
Turner, & Peterson, 2001). While neither of these stud- 
ies included criminal offending as an outcome, the evi- 
dence that they improved problems with substance abuse 
is encouraging with respect to their potential to reduce 
reoffense risk by addressing drug and alcohol problems. 

These and other studies indicate that FFT is asso- 
ciated with a significant reduction in recidivism when 
compared with “treatment as usual” and no treatment 
(Alexander et al., 1998). The same Washington State 
Institute for Public Policy report (Aos et al., 2001) 
noted earlier, which described the cost and savings asso- 
ciated with MST and OTEC, indicated that FFT had 
an average cost of $2,161 per participant, saved an aver- 
age of $14,149 in costs for intervention compared with 
standard treatment in the juvenile justice system, and 
saved another $45,000 in victim costs per participant. 

How would Marcus (Box 15.1) have done with 
OTFC or FFT? Consider the similarities in OTFC, 
FFT, and MST on the dimensions described earlier in 
this chapter. All three directly target important influ- 
ences such as substance abuse, family problems, and 
educational deficits. All three involve intensive work, 
including clinical interventions, and protocols to ensure 
that the planned interventions are actually delivered. 
(Remember the unscheduled 6:00 A.M. Sunday meet- 
ing with Marcus’s family after missed appointments? 
This kind of extreme but effective response is some- 
times necessary.) All three approaches use different 
interventions delivered in more than one setting, such 
as at home and in the school. These interventions are 
delivered in the community rather than an institution, 
and include goals that are developmentally appropri- 
ate. Finally, the interventions are carefully planned and 
monitored for consistency with the plan. Marcus prob- 
ably would have responded favorably to any of these 
three empirically supported interventions. 


Secure Residential Interventions 


The previous section described three interventions that 
appear effective, both in terms of reducing the risk of 
reoffending and in saving money. So why not deliver 
most or all of juvenile interventions in the community, 
using MST, OTFC, or FFT? There are two answers 
to this question. First, not all communities offer these 
interventions. We cannot assume that because an 
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effective intervention could be delivered in the commu- 
nity, it will be. Second, many judges would be inclined 
to place a youth in a secure residential facility as a con- 
sequence of a delinquency adjudication for a serious 
offense, even if that youth could possibly be treated 
in the community. Why? Community values (which 
judges represent) may support such a placement. The 
publicly perceived risk to society is lower when a youth 
is placed in a secure residential program, even though 
the actual risk (gauged through outcome research) may 
not be. Unfortunately, the impact of different place- 
ments for juveniles who commit serious offenses is very 
difficult to judge through research. The ideal study 
to help understand the impact of a given program or 
placement involves random assignment to such a pro- 
gram, comparing the outcomes to “treatment as usual.” 
Very few judges, juvenile system leaders, or legislators 
would support research that randomly placed serious 
offenders in the community (versus in residential place- 
ment) to determine the impact of each on subsequent 
reoftense risk. 

Accordingly, we must describe residential place- 
ments and their effectiveness without the best kind of 
evidence. While this is inconvenient for researchers, 
it is probably appropriate for those who represent our 
society and are responsible for promoting its safety. It 
would be very helpful to have good evidence about pro- 
gram effectiveness, but certainly tragic if citizens were 
victimized by offending as a result of such research. This 
is the main reason why research with random assign- 
ment is difficult to conduct in the juvenile and criminal 
justice systems—and why researchers must be satisfied 
with comparing a given intervention to “treatment as 
usual” rather than “no treatment.” In a study like this, 
no citizen is put at additional risk, which could occur 
when “no treatment” is provided to a group of serious 
offenders. 

A meta-analysis of the predictors of general recid- 
ivism in juveniles (Cottle, Lee, & Heilbrun, 2001) 
suggested a number of “treatment targets” that may 
be addressed at any stage of the intervention process. 
However, since residential placement is typically longer 
and more intensive, these targets may be particularly 
relevant for residential placement. The treatment targets 
include, in order of their strength, nonsevere pathology 
(such as conduct disorder); family problems; ineffec- 
tive use of leisure time; delinquent peers; and substance 
abuse. A smaller meta-analysis, focusing on predictors 
of recidivism in violent juvenile offenders (Heilbrun, 
Lee, & Cottle, 2005), identified cognitive and family 
therapies as more effective in reducing recidivism rates 
than usual services (e.g., those with other orientations; 


standard case management). This underscores an 
important weakness in residential interventions: If the 
juvenile is isolated from his or her family because of 
the location of the program, it is much more difficult 
to involve the family in a meaningful way. Conversely, 
one of the common features of the effective communi- 
ty-based interventions discussed earlier in this chapter 
is the close involvement of families in the intervention. 

One meta-analysis of 32 studies of juvenile and adult 
treatment programs, many of them residential, found a 
reduction in recidivism in 75% of the studies (Redondo, 
Sanchez-Meca, & Garrido, 1999). Behavioral and cog- 
nitive-behavioral treatments appear to be most effective 
in reducing recidivism. Lipsey’s (1992) meta-analysis of 
the impact of intervention on general recidivism risk 
in juveniles included a large number of studies (443) 
and estimated a 10% decrease in delinquency rates for 
juveniles receiving some kind of intervention. More 
frequent contact and longer periods of treatment were 
associated with more favorable outcomes—but only to 
a certain extent. This suggests that there is a “drop-off” 
in effectiveness of the intervention after a certain time. 

In a review of meta-analyses focusing on a broad sam- 
ple of residential treatment programs for justice-involved 
youth, the estimated reduction in reoffense risk was 
from 54.5% (control group) to 45.5% (residential treat- 
ment group), a difference of 9% (Grietens & Hellinickx, 
2004). More structured and multimodal treatments 
had a stronger impact. Lipsey and Wilson’s (1998) 
meta-analysis of 83 treatment programs for institution- 
alized juvenile offenders found that the most effective 
treatments reduced violent recidivism risk by 15-20%. 
The most effective of the residential treatments involved 
interpersonal skills training and family-centered inter- 
ventions. As with MST, OTFC, and FFT, the most 
effective treatment programs were attentive to quality 
assurance, making them consistent with the treatment 
model. Individual characteristics of the juveniles being 
treated had little effect on these outcomes. 

This research tells us that residential placements for 
juveniles can be effective, particularly when they focus 
on skills training (in areas like anger control and deci- 
sion-making), vocational training, and educational 
and mental health needs, and also employ a treatment 
model that is “checked” through quality assurance. They 
should also be safe. If residents do not feel safe, it is very 
unlikely that rehabilitation efforts will be effective. 

No comprehensive programs in juvenile residen- 
tial settings have been studied through empirical 
research regarding their effectiveness. However, there 
have been studies of specific kinds of facilities, where 
youth are placed for mental health or substance abuse 
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treatment—sometimes through court order (OJJDP, 
2008). The OJJDP identified three residential programs 
supported by research. Two of the programs focused 
on the treatment of substance abuse and targeted both 
juveniles and other youths who were not involved in 
the juvenile justice system. Participation in either pro- 
gram resulted in reduced levels of drug and alcohol 
abuse, although one program did not show a reduced 
rate of offending after one year (Morral, McCaffrey, & 
Ridgeway, 2004), and the second did not even consider 
reoffending as an outcome in the study (Morehouse 
& Tobler, 2000). The third effective residential pro- 
gram combined security with mental health treatment 
for adolescents who had not responded well to “treat- 
ment as usual” in Wisconsin’s juvenile justice system 
(Caldwell & Van Rybroek, 2005). The goal was to inter- 
rupt the escalation of defiance and legal consequences. 
Individualized therapy, behavioral control, and motiva- 
tional interviewing were among the approaches used in 
this program. Those treated in this program were sig- 
nificantly less likely to recidivate within two years when 
compared with other juveniles with similar offenses who 
had been assessed (but not treated) in this program. This 
may be a particularly useful approach for serious offend- 
ers who also have substantial mental health problems. 

A primary goal of residential treatment for juveniles 
is to reduce the deficits that are associated with reof- 
fending risk. One approach to addressing anger prob- 
lems (Anger Replacement Training; Goldstein, 2004) 
can be delivered either in a residential or community 
setting. It involves meeting with a therapist three times 
weekly for 10 weeks, and focuses on the development 
of specific skills such as impulse control, anger control, 
and thinking ahead, as well as reasoning. Research has 
demonstrated reductions in anger problems in secure 
residential settings (Goldstein, 2004), although the 
impact on recidivism risk has not yet been studied 
(Heilbrun et al., 2011). 

Another anger management program has been devel- 
oped for girls in residential juvenile facilities. The Juve- 
nile Justice Anger Management (JJAM) Treatment for 
Girls is an 8-week, 16-session group intervention that 
is delivered with careful attention to treatment integrity 
(through manuals and careful training of therapists) and 
intended to teach self-control, problem-solving, and 
anger management (Goldstein, Dovidio, Kalbeitzer, 
Weil, & Strachan, 2007). A randomized controlled trial 
demonstrated significant reductions in anger, general 
aggression, verbal aggression, and indirect (relational) 
aggression for girls who completed the JJAM treatment 
in addition to treatment as usual, when compared with 
other girls who received only treatment as usual. 
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The Case of Thomas Harris: Imprisoned, Violent, | sox 15.2 | 


and Skeptical 


In the spring of 2008, 18-year-old Thomas Harris sat 
in a locked cell in an Ohio juvenile prison, a place he'd 
been for 2.5 years. (This is longer than most juveniles 
are incarcerated, even for serious offenses.) In that time, 
he'd had group therapy approximately twice a month, 
had been beaten up 12 times, and had sustained a frac- 
tured leg and cut lip. 

So when the agency that runs Ohio’s juvenile 
prison agreed to improve the conditions for juvenile 
offenders—including offering better mental health and 
medical treatment and reducing violence—Harris was 
understandably skeptical. He said in a telephone inter- 
view from prison, “They tell us, “We're going to hire 
more staff to make you feel safer and hire more social 
workers so we can get you on the road to success.’ It 
never happens” (DeMartini, 2008). 

Violence in the Ohio juvenile prison system had been 
escalating around this time. At the Marion County juve- 
nile prison, juveniles attacked one another or a correctional 
officer 504 times in 2007, up one-third from 2006. Vio- 
lence may result from incarcerated juveniles’ perceptions 


The field has increasingly recognized the potential 
impact of trauma and other adverse experience upon 
justice involvement and offending risk (Zelechoski, 
2016). One program that promotes psychoeducation 
about trauma response and facilitates better current 
coping is Trauma Affect Regulation: Guide for Edu- 
cation and Therapy (TARGET; Ford & Russo, 2006). 
When delivered in a residential facility, this program 
has been associated with a substantial reduction in disci- 
plinary incidents and related seclusion (Ford & Hawke, 
2012). Program participation was not directly related 
to a reduction in recidivism risk—although overall risk 
for all residents did decline after TARGET was imple- 
mented for some. 

Residential programs face specific challenges to 
effective rehabilitation of youth. These include mental 
health disorders (a number of youth may have particular 
treatment needs for mental health symptoms), deviancy 
training (the process by which deviant peers positively 
reinforce antisocial communication and behavior), 
attitudes toward rehabilitation (both youth and facility 
staff may be less than fully committed to rehabilitative 
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that they must fight to protect themselves. Violent acts 
may be used by juveniles to establish themselves in the 
hierarchy, or to get what they want. Violent behavior may 
also stem from a feeling of being disrespected. Whatever 
the reasons why Thomas Harris and others are involved 
in violence, such behavior must be controlled and mini- 
mized for rehabilitation to be effective. 

The agreement settled a class-action lawsuit filed 
against the Ohio prison system by a group of child-ad- 
vocacy lawyers who claimed that the system was violent 
and ineffective. The new plan restricted how often and 
when prison staff can put juvenile offenders in soli- 
tary confinement, provided more medical and mental 
health services, and addressed overcrowding issues by 
releasing inmates who served their minimum sentence 
and progressed in therapy. 


CRITICAL THOUGHT QUESTION 


Why is it particularly important that juveniles be 
placed in a facility that is rehabilitatively oriented? 


goals), and difficulty of involving families due to more 
remote locations (Cruise, Morin, & Affleck, 2016). 
Residential programs that are more effective must rec- 
ognize and address these challenges. 

When should juveniles be placed in the community, 
and when should they be assigned to secure residen- 
tial placements? This decision depends on several con- 
siderations. Higher risk juveniles, often with a history 
of prior offenses, may require more secure placement. 
A judge may decide that a single offense, if it is very 
serious, merits a secure placement. Sometimes it can be 
important to remove a juvenile from extremely prob- 
lematic circumstances (involving family, peers, gangs, 
and the like) that would continue with a community 
placement. However, there are substantial costs (both to 
the individual adolescent and to society) associated with 
secure placements. Juveniles very often respond better 
to correctional interventions when they are delivered 
in the community and can involve important influ- 
ences such as family and school. The case described in 
Box 15.2 highlights some of the complexities of secure 
placement. 


This story raises some important questions about 
where juvenile correctional interventions should be 
made. When there are no proper resources and proce- 
dures in the community, interventions can be ineffec- 
tive and put the public at continued risk. When there 
are no proper resources and procedures in secure set- 
tings, interventions are also ineffective and conditions 
can be brutal and dangerous. How can the necessary 
resources be obtained? (Lawsuits are one approach, as 
this story demonstrates.) How can they be most effi- 
ciently invested, so that interventions are as effective as 
possible? Much of the discussion in this chapter centers 
on the most efficient ways to use resources to provide 
effective interventions. 


Reentry 


Behavioral treatments for delinquent youth provided in 
residential facilities frequently do not generalize to the 
community after discharge (Quinsey, Harris, Rice, & 
Cormier, 2006). The process of reentry into the com- 
munity should include planning for aftercare services 
(in some states, called juvenile parole) that are import- 
ant to ensure ongoing treatment in the community and 
reduced recidivism risk. There are six areas in particular 
that are important in the reentry planning process: fam- 
ily functioning, housing (if not living with the family), 
school or job, mental health and/or substance abuse 
services, monitoring, and social support. Addressing 
each of these areas can help provide a smoother, safer 
transition from the youth's placement back to the com- 
munity. Promising approaches to such relevant aftercare 
include the intensive aftercare program, wraparound 
services, and several of the community interventions 
already discussed (MST, FFT). 

Intensive aftercare was developed to address the 
needs of chronic and serious juvenile offenders who are 
returning from residential placement. It used a gradu- 
ated sanctions approach involving three steps: (1) pre- 
release planning; (2) a structured transition involving 
institutional and aftercare staff prior to, and following, 
release; and (3) long-term reintegrative activities to 
facilitate service delivery and social control (Altschuler 
& Armstrong, 1997). Studies addressing the impact of 
intensive aftercare (Altschuler, 1998) have produced 
mixed results. However, it also appears that many of the 
intensive aftercare interventions have not been consis- 
tent in providing appropriate and adequate treatment 
services. Accordingly, intensive aftercare remains an 
approach that appears promising and is consistent with 
both the emphasis on reentry planning and the “risk” 
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principle of the RNR model (“treat the highest risk 
individuals most intensely”). But the empirical evidence 
about its effectiveness has been limited. 

“Wraparound services” involve the delivery of indi- 
vidualized services in the context of collaboration 
between agencies such as those responsible for mental 
health care, educational services, and juvenile correc- 
tions. In this approach, funding follows the adolescent’s 
treatment, rather than being allocated to particular 
programs (Brown, Borduin, & Henggeler, 2001). Such 
services are useful particularly for youths with serious 
mental or emotional problems. 

One example of wraparound services designed to 
serve emotionally disturbed youths in the juvenile jus- 
tice system is Wraparound Milwaukee. Families are 
involved in these services, which use “care coordinators” 
to assist in obtaining needed services from the available 
providers. Research on the functioning of Wraparound 
Milwaukee has indicated that it improves functioning, 
reduces recidivism, and improves the coordination of 
service delivery between the juvenile justice, mental 
health, and child welfare systems (Goldman & Faw, 
1999; Kamradt, 2000). It is also less costly than resi- 
dential treatment (by about $5,000 per month) or inpa- 
tient psychiatric care (by about $15,000 per month) 
(Goldman & Faw, 1999). 


Adult Corrections 


The justifications for sentencing and intervening with 
adult offenders are somewhat different than for those with 
juveniles. Retribution, in particular, has been strongly 
emphasized during the last 35 years—and particularly 
since 9/11, when concerns about terrorism were added 
to societal attention to criminal offending. One com- 
mentator has referred to this era of harsh punishment as 
the mean season of corrections (Haney, 2006). We describe 
some of the psychological consequences to offenders, 
their families, and their communities in this chapter. 

In many respects, though, the role of psychology in 
adult corrections incorporates the same correctional 
priorities that were seen with juveniles. Deterrence and 
rehabilitation as broad goals translate into the need 
to assess risks and structure interventions to reduce 
risk-relevant deficits. 


Assessing and Diverting Offenders 


The risk-need—responsivity (RNR) model, discussed 
earlier in this chapter, applies as well to adult corrections 
as it does to juveniles. Offenders who are convicted of 
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criminal offenses (or charged with offenses but diverted 
from standard prosecution) will be assessed at some 
time, either as part of the legal proceeding or postsen- 
tencing, to gauge their risk and rehabilitation needs. 
In the prison system, this is called classification. Fol- 
lowing the offender’s commitment to the state depart- 
ment of corrections, he or she typically is evaluated at a 
classification center before being placed in a particular 
prison. The “risk” assessed at that stage is typically the 
tisk of escape or misconduct within the prison, as these 
have direct implications for the security level of the 
prison to which this individual is assigned. 

The risk of reoffending—and the needs related to 
such risk—is important for the vast majority of offend- 
ers who will be released from prison and return to the 
community following completion of their sentences or 
on parole. Assessing risk and needs can be facilitated by 
using a specialized measure. One example of such a mea- 
sure is the Level of Service/Case Management Inventory 
(LS/CMI; Andrews, Bonta, & Wormith, 2004). 

The LS/CMI is composed of 58 items in the follow- 
ing areas: Criminal History, Education/Employment, 
Family/Marital, Leisure/Recreation, Companions, 
Alcohol/Drug Problem, Procriminal Attitude/Orien- 
tation, and Antisocial Pattern (Andrews et al., 2004). 
It has been validated on both males and females. The 
males (N = 956), drawn from three Canadian correc- 
tional facilities, had a mean age of 26.9 years, mean 
sentence length of 325.6 days, and mean number of 
convictions of 3.7. The females (N = 1,414) were 
from the medium-security institution for adult women 
operated by Ontario Ministry of Correctional Ser- 
vices; they had a mean age of 30.2 years and a mean 
sentence length of 322 days. LS/CMI total scores have 
been associated with (1) propensity for rules violations 
and assigned levels of supervision; (2) outcomes such as 
program outcome status, recidivism, and self-reported 
criminal activity in probation settings; (3) parole out- 
come; (4) the success of halfway house placements; and 
(5) maladjustment (Andrews & Bonta, 1995). This tool 
is useful in appraising risk for a variety of outcomes, 
including prison, various community settings, and 
under parole supervision. 


Community-Based Interventions 


Probation for adult offenders remains a frequent form 
of disposition of criminal charges, with the court plac- 
ing the convicted offender on community supervision 
in lieu of incarceration. An estimated 4.65 million 
adults in the United States were on probation, parole, 
or some other post-incarceration supervision at the 
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end of 2015. This was about 62,300 fewer than at the 
end of 2014, and the lowest number of adults under 
community supervision since 2000. Those on proba- 
tion accounted for 81% of the adults under commu- 
nity supervision. A total of 75% of those on probation 
were male; 55% were non-Hispanic white, 30% were 
non-Hispanic black, and 13% were Hispanic or Latino. 
A total of 57% had been convicted of felonies. With 
respect to those on parole at the end of 2015, 87% were 
male, 44% were white, 38% were black, and 16% were 
Hispanic or Latino. Those on parole following a convic- 
tion for a crime against persons totaled 32% at the end 
of 2015 (Bureau of Justice Statistics, 2016a). 

Correctional supervision in the community involves 
monitoring adherence to specified conditions. This 
is true for both probation and parole. The number of 
conditions and the nature of the monitoring can vary, 
depending on the individual’s needs. Standard con- 
ditions involve specifying how often individuals must 
meet with a parole or probation officer; where they will 
live; whether they will work (or receive another kind of 
financial support, such as Social Security disability); and 
certain activities that must be avoided (e.g., drinking or 
drug use, weapon possession). Additional conditions 
can be added as needed. For example, if the individ- 
ual had a serious drug abuse problem, he might be 
required to undergo urine screens and attend substance 
abuse treatment and Narcotics Anonymous meetings. 
An individual with a severe mental illness might be 
required to attend mental health treatment, take pre- 
scribed medication, and meet with a case manager. 

Requiring adherence to specified conditions, and 
monitoring whether the individual actually does com- 
ply with these conditions, means that some individu- 
als will violate the requirements of their probation or 
parole. If they do, there may be serious consequences, 
including the possibility of returning to a correctional 
facility. These consequences were made clear to offend- 
ers who violated the terms of their probation in Hawaii 
in the mid-2000s, when Judge Steven Alm decided to 
act swiftly when dealing with transgressors. But rather 
than sending people to prison, he arranged for offenders 
who tested positive for drugs or who missed appoint- 
ments to be arrested within hours, subjected to a hear- 
ing within 72 hours, and, if found in violation of the 
terms of probation, sentenced to a short jail term. Judge 
Alm called the program HOPE (Hawaii’s Opportunity 
Probation with Enforcement) and planned for a torrent 
of violation hearings. Happily, they did not materialize, 
and the rate of positive drug tests dropped by 93% for 
HOPE probationers, compared with a 14% decline for 
a comparison group (Rosen, 2010). 
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The Case of Louise Franklin: A Defendant on Probation | 50x 15.3 


Louise Franklin was a 24-year-old mother of three who 
was arrested for assault following an argument with 
a neighbor whom she thought was stealing from her. 
Prior to the disposition of her case, Ms. Franklin was 
evaluated by a probation officer regarding her criminal 
history (she had no prior arrests), vocational status and 
financial circumstances (she was the sole source of sup- 
port for her children), home and family circumstances, 
drug and alcohol use here, and medical/mental health 
history. Based on this evaluation (called a “presentence 
investigation’), and also using the results of a short 
actuarial tool to inform the court about reoffense risk 
level, Ms. Franklin was recommended for probation as 
a low-risk offender. The judge considered this recom- 
mendation and assigned a one-year period of probation 
following a plea bargain in which Ms. Franklin pled 
guilty to assault. 

There were several “standard” conditions of pro- 
bation imposed: having monthly meetings with her 
probation officer, obtaining permission from her pro- 
bation officer prior to leaving the city, paying $250 
in restitution to cover her victim’s medical costs, and 
maintaining continued employment and her current 
residence. There was one additional condition specific 
to her probation: completing anger management group 
therapy. This condition was imposed because the judge 
observed that Ms. Franklin had been in two arguments 
(although not physical altercations) with other neigh- 
bors during the past year that resulted in police being 
contacted. 

Ms. Franklin was glad that she was not incarcer- 
ated. She was also diligent about keeping her scheduled 
appointments with her probation officer. However, she 
insisted for the first three months that she had been 
unfairly treated, that her neighbor had started their dis- 
pute, and that she responded by slapping her neighbor 
(resulting in a fall and a trip to the emergency room) 
only to protect herself. She also had not paid the $250 
in restitution by the six-month mark in her proba- 
tionary year, when she was required to have done so. 
Her probation officer indicated to her in their sixth 


Those who do comply with the conditions of their 


monthly meeting that she must do so, or he would 
inform the court that she was in violation of the condi- 
tions of her probation. (This would result in a violation 
hearing and possible incarceration.) After this meeting, 
Ms. Franklin made arrangements to make this restitu- 
tion payment within one week. 

She attended weekly meetings of her anger man- 
agement group for a total of 20 sessions, the scheduled 
duration of the group. She did not miss a meeting, and 
actively participated in the group. Her contributions 
reflected her initial feeling that she did not have a tem- 
per problem—she felt that others often provoked her, 
and she was justified in her reactions to such provoca- 
tions. As the group progressed, however, Ms. Franklin 
began to see that others with similar perspectives did 
appear harsh and impulsive in their responses during the 
group sessions. She learned and practiced alternatives 
to angry dispute resolution, including identifying her 
own feelings better, avoiding confrontation when she 
was already angry, and avoiding “high-risk” situations, 
but dealing more openly and assertively with conflict, 
and “pausing and counting” before responding in situa- 
tions in which unexpected confrontation occurred. She 
reported a noticeable decrease in the number of times 
she lost her temper after four months of being involved 
in this group. She also described the additional benefit 
of feeling more patient with her children. Her thera- 
pist reported to her probation officer that Ms. Franklin 
had satisfactorily completed anger management group 
therapy after six months. Ms. Franklin had satisfied all 
conditions of her probation after one year, so she was 
discharged from the supervision of the Department of 
Parole and Probation at that time. 


CRITICAL THOUGHT QUESTION 

Some research has characterized the approach of 
probation officers who are particularly effective 
with clients with mental health problems as “firm 
but fair.” How might this apply to Ms. Franklin’s 


probation officer? 


Some people are required to undergo mental health 


probation or parole are more likely to be successful in —_ treatment as a condition of community supervision. To 
returning, crime-free, to society. We describe a typical what extent are probation and parole effective interven- 
defendant on probation in Box 15.3. tions for these individuals? This question was considered 
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in some detail by Skeem and Louden (2006), who 
reviewed articles published between 1975 and 2005 on 
adults with mental illness on probation or parole. They 
concluded that the link between mental illness and 
supervision failure is complex and indirect (Dauphinot, 
1996; Solomon & Draine, 1995; Solomon, Draine, & 
Marcus, 2002). However, they also noted that specialty 
agencies, in which offenders are assigned to officers with 
smaller caseloads, are more effective than traditional 
agencies. They are also more effective in linking proba- 
tioners with treatment services and reducing the risk of 
probation violation, and possibly in reducing the short- 
term risk of parole violation. The use of specialized pro- 
bation and parole services for these purposes is consistent 
with a larger trend, discussed throughout this chapter, of 
providing specialized rehabilitation services for individ- 
uals in particular clinical categories (e.g., severe mental 
illness, substance abuse). On that note, we now turn 
to specialized interventions in the community—drug 
courts, mental health courts, and veterans courts—that 
are also outside the standard stream of prosecution and 
incarceration of criminal offenders. 


Drug Courts in Corrections. After 1980, in part 
because of the “War on Drugs” that began in the United 
States in the 1970s and expanded into the 1980s, the 
number of those charged with and convicted of drug 
offenses expanded dramatically. Jail and prison admis- 
sions more than tripled during this period (Harrison & 
Karberg, 2003), with drug offenses involved in about 
60% of the federal cases and 30% of the state-level 
cases that are part of this increase (Harrison & Beck, 
2002). Neither punishing drug offenders by incarcer- 
ating them for long periods (the public safety approach) 
nor providing treatment while conceptualizing drug 
addiction as a disease (the public health approach) has 
been particularly effective in reducing the prevalence of 
drug abuse and drug-related crime. About 70% of drug 
offenders reoffend within three years of release from 
prison (Martin, Butzin, Saum, & Inciardi, 1999), while 
prison drug rehabilitation programs have shown little 
reoffense risk—reduction impact and even less impact on 
reducing the rate of drug use relapse (Marlowe, 2002). 
A community-based intervention that is both more 
effective and less costly than incarceration and pris- 
on-based rehabilitation would be welcome. Drug courts 
appear to be such an alternative. They are one form of 
“problem-solving courts,” which have been influenced 
both by public safety and public health considerations. 
Consistent with the legal philosophy of therapeutic 
jurisprudence (Wexler & Winick, 1996), such courts 
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consider how laws and legal decision makers can 
improve lives and solve problems and are designed to 
promote rehabilitation. Like the effective juvenile inter- 
ventions described earlier in this chapter, drug courts 
are intended to provide an intensive and specific inter- 
vention targeting a very strong risk factor (substance 
abuse) for reoffending. Theoretically, for offenders 
with a serious substance abuse problem and a history of 
offending related directly to this problem, treating this 
risk factor (and ensuring that the right kind of treat- 
ment is delivered) should substantially reduce the risk 
of criminal reoffending. 

Drug courts provide judicially supervised drug abuse 
treatment and case management services to nonviolent 
drug-involved offenders, taking them out of the stan- 
dard “prosecution/conviction/incarceration” process. 
Participation is voluntary, and whether a defendant is 
eligible may be at the discretion of the prosecutor. San 
Francisco’s “Back on Track” program is one such ser- 
vice. First-time, nonviolent, non—gang-affiliated drug 
offenders undergo a mandatory “personal responsibility 
program” that may include GED classes, communi- 
ty-based job training, parenting workshops and close 
court supervision to break the revolving door cycle of 
drug offending. Recidivism rates are less than 10% in 
a population in which recidivism typically top 50% 
(Harris, 2009). 

Diversion in drug courts comes in two forms. First, 
those charged with a crime may be diverted entirely 
from prosecution, with the stipulation that they suc- 
cessfully complete the requirements imposed in drug 
court or face reinstatement of prosecution. Second, 
those who are convicted of a crime may be diverted to 
drug court to avoid prison or modify their probation 
conditions. 

How well do they work? The research conducted 
during the last 20 years gives reason for optimism about 
this particular intervention. In essence, drug courts are 
more effective than virtually any other approach with 
substance-abusing offenders (Marlowe, DeMatteo, 
& Festinger, 2003). They seem particularly good 
at reducing drug use and criminal recidivism (e.g., 
Belenko, 2001, 2002; Belenko, DeMatteo, & 
Patapis, 2007; Government Accountability Office, 
2005). Belenko (1998, 1999, 2001) described nearly 100 
drug courts, concluding that about 60% of drug court cli- 
ents attended at least one year of treatment, and approx- 
imately 50% graduated from the drug court program. 
These figures compare favorably to probation, where 
very few individuals (less than 10%) attend one year of 
treatment (Goldkamp, 2000). Belenko (1999, 2001) 


also reported that the frequency of positive urine screens 
for drug court clients (less than 10%) is lower than 
for those on probation, and that criminal recidivism 
rates for drug court clients are also lower than for sim- 
ilar offenders under other kinds of supervision in the 
community. 

Three randomized controlled trials (the stron- 
gest kind of research design) indicate that drug court 
effectiveness is greater than standard criminal justice 
approaches to offenders with substance abuse. Drug 
court clients in one study (Turner, Greenwood, Fain, & 
Deschenes, 1999) were rearrested within three years at 
a rate of 33%, compared with 47% of those with drug 
problems on probation as usual. A second study using 
random assignment to drug court (Gottfredson & 
Exum, 2002) reported that 48% of drug court clients, 
as compared with 64% of “treatment as usual” adjudi- 
cated control clients, were rearrested within one year, 
although the percentages of those arrested from each 
group were about the same by the end of the second 
year (Gottfredson, Najaka, & Kearley, 2003). A third 
study (Eddy & Bellatty, 2014) focused on mandated 
post-adjudication intensive drug court services for 
medium to high risk property offenders using a multi- 
site randomized controlled trial study to evaluate the 
effectiveness of these drug courts compared with tradi- 
tional probation. Those in the drug court group had a 
lower rate of new charges (20.6% lower) than the tra- 
ditional probation group—and a 30.6% lower rate of 
new drug charges. All differences were statistically sig- 
nificant, or nearly so. 

In addition, one meta-analysis (Wilson, Mitchell, 
& Mackenzie, 2006) of 50 studies representing 
55 drug court program evaluations found that the 
majority of studies reported lower rates of reof- 
fending among drug court participants, with the 
average difference being 26% across all studies. A 
second meta-analysis (Mitchell, Wilson, Eggers, & 
MacKenzie, 2012) included 154 independent studies 
(92 of adult drug courts, 34 of juvenile drug courts, 
and 28 of Driving While Intoxicated courts) and 
reported that the great majority of adult drug court 
evaluations report that participants have lower recid- 
ivism than nonparticipants. They described the “aver- 
age effect” of participation as comparable to a drop 
in recidivism from 50% to 38%, with effects lasting 
up to three years. DWI drug courts were associated 
with comparably sized effects, although some rigorous 
studies did not report these effects. However, juvenile 
drug courts had much smaller effects on recidivism. 
The strongest effects were reported in courts with high 
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graduation rates that accepted only nonviolent offend- 
ers. Taken together, this research provides strong evi- 
dence that drug courts are more effective at reducing 
the rates of both substance abuse and reoffending over 
outcome periods of one to three years, compared with 
more traditional forms of community supervision 
such as parole and probation. 


Mental Health Courts in Corrections. Mental 
health courts handle both felony and misdemeanor 
offenders (Redlich, Steadman, Monahan, Petrila, & 
Griffin, 2005), although some courts exclude those 
charged with felonies. Juvenile mental health courts 
have also been developed (Cocozza & Shufelt, 2006). 
Mental health services that include psychotropic 
medication, case management, and individual and 
group therapy are among those delivered through 
such specialized courts, with progress monitored 
by the court. Despite local differences, most men- 
tal health courts feature (1) a specialized docket for 
selected offenders, (2) judicial supervision of clients, 
(3) regularly scheduled hearings, and (4) specific cri- 
teria that must be met if an individual is to remain 
in, and complete, the program (Thompson, Osher, & 
Tomasini-Joshi, 2007). 

Mental health courts provide adjudication and mon- 
itoring for a particular group of defendants. In the con- 
text of corrections, how well do they work? There is less 
empirical evidence for the effectiveness of mental health 
courts than for drug courts. There are also fewer well- 
designed studies (particularly randomized controlled 
trials), and the operation of mental health courts varies 
more widely across different courts. Consequently, it is 
more difficult to draw conclusions about the operation of 
mental health courts (Heilbrun et al., 2011). 

But there is some relevant research. Boothroyd, 
Poythress, McGaha, and Petrila (2003) compared men- 
tal health court offenders (N = 121) and criminal court 
offenders (N = 101). They reported that the percent- 
age of individuals under mental health court jurisdic- 
tion who received behavioral health services increased 
from 36% to 53% after coming under mental health 
court jurisdiction, while only 28% of criminal court 
offenders received behavioral treatment. Another study 
compared mental health court clients charged with mis- 
demeanors (N = 368) before and after coming under 
mental health court jurisdiction. It reported an increase 
in the hours of case management and medication man- 
agement, and the days of outpatient service, as well as 
fewer crisis intervention services and inpatient days 


(Herinckx, Swart, Ama, Dolezal, & King, 2005). 
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Several other studies have focused on whether greater 
access to clinical services actually results in improved 
clinical functioning. In one study using random assign- 
ment of offenders (N = 235) to mental health court ver- 
sus “treatment as usual” (criminal court), investigators 
found that participants in both conditions improved in 
satisfaction and independent functioning, but mental 
health court individuals reduced their drug use more 
and developed more independent living skills (Cosden, 
Ellens, Schnell, Yamini-Diouf, & Wolfe, 2003). 

By contrast, another study comparing mental health 
court offenders (N = 97) with criminal court offenders 
(N = 77) did not find differences between the mental 
health functioning of these two groups, or the nature 
of the mental health services available to both groups 
(Boothroyd, Mercado, Poythress, Christy, & Petrila, 
2005). The investigators suggested that one explana- 
tion for these results might be the fact that the men- 
tal health court judges did not have much control over 
whether the mental health services were actually deliv- 
ered. If their explanation is correct, it underscores the 
importance of control over service delivery. It would 
not be particularly useful to develop a specialized men- 
tal health court and divert those with particular men- 
tal health needs into this court, unless there was some 
assurance that additional specialized mental health ser- 
vices were available to those under the jurisdiction of 
this specialized court. 

Other research has focused on criminal recidivism 
as an outcome variable in studying the impact of 
mental health courts. There is also mixed evidence on 
this question. One study (Trupin & Richards, 2003) 
reported that mental health court clients had fewer 
arrests postdischarge than did criminal court clients, 
while another study (Christy, Poythress, Boothroyd, 
Petrila, & Mehra, 2005) reported that the number of 
arrests decreased for mental health court clients—but 
not significantly more than it did for those in crim- 
inal court. A third study (Cosden et al., 2003) used 
random assignment of offenders (N = 235) to either 
assertive community treatment (a particular form of 
mental health case management involving additional 
services and small caseloads, sometimes used as part 
of mental health court) or the standard case manage- 
ment services associated with criminal court. After 
one year, mental health court clients had significantly 
fewer arrests and convictions. After two years, how- 
ever, these differences were much smaller, and both 
groups showed an increased number of arrests when 
compared with the first year (Cosden, Ellens, Schnell, 
& Yamini-Diouf, 2005). 
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One of the most important considerations in 
whether mental health court participation reduces 
criminal recidivism is whether the client actually com- 
pletes the treatment required by the court; participants 
completing mental health court in one study were 
nearly four times less likely to reoffend than were those 
who did not graduate (Herinckx et al., 2005). Indeed, 
participants in mental health court who do not com- 
plete the program may not differ from those who are 
processed through traditional criminal court. For 
instance, Moore and Hiday (2006) reported that those 
who completed mental health court were rearrested at 
a rate about one-fourth that of those in criminal court 
after one year—and those who did not complete mental 
health court were rearrested at about the same rate as 
the criminal court clients. Other investigators (McNiel 
& Binder, 2007) also noted both the risk reduction 
impact of mental health court and the importance of 
successfully completing mental health court. 

One meta-analysis of mental health court out- 
comes was conducted as part of a doctoral dissertation 
(Sarteschi, 2009). It was noted that there are over 150 
mental health courts operating in the United States, but 
this was apparently the first meta-analysis (underscor- 
ing that there is less relevant research than with drug 
courts). This meta-analysis reviewed 23 studies con- 
ducted through May 2008, with over 11,000 mental 
health court participants. Aggregate effects included a 
large effect for recidivism and a medium effect for qual- 
ity of life, representing the most stable estimate of how 
mental health courts reduce recidivism and increase 
quality of life in their participants. But this finding 
should be replicated, updated, and published to ensure 
more confidence in these results. 

A principle of effective intervention discussed ear- 
lier in this chapter is treatment integrity. In order to 
be effective, interventions need to be delivered the way 
they were intended, and need to be completed. The data 
from completers versus noncompleters in mental health 
courts are consistent with this principle. If a defendant 
is processed through a mental health court and does not 
participate in the services required by the court, then 
we should not expect his or her outcome to be better 
than it would have been through standard prosecution 
and disposition. 

This research suggests that mental health courts, 
like drug courts, can have a favorable impact on both 
symptoms amelioration and reoffense risk reduction— 
provided that services are delivered and clients partici- 
pate. Mental health courts vary more than drug courts 
in how they are administered across sites, however, and 


the supporting research is not as strong methodologi- 
cally. Several studies indicate that the value of partic- 
ipation in mental health court is greatly limited when 
participants do not complete the program required by 
the court. 


Veterans Courts in Corrections. Veterans courts 
are another kind of problem-solving court, developed 
using the same approach as drug courts and mental 
health courts: applying rehabilitative interventions 
under the jurisdiction of a specialized court (usually 
but not always on a pre-adjudication basis) for indi- 
viduals who meet that court’s criteria for inclusion. 
In this case, the veterans court focuses on the prob- 
lems that are experienced by justice-involved veterans 
of U.S. military service, including challenges such 
as substance abuse, PTSD, depression, anxiety, and 
related difficulties in adjusting to civilian life. The 
first veterans court opened in Anchorage, Alaska in 
2004, followed four years later by the establishment 
of the Buffalo Veterans Treatment Court (Holbrook & 
Anderson, 2011). Veterans courts often work closely 
with Veterans Affairs facilities, particularly VA Veteran 
Justice Outreach (VJO) Specialists, in providing ser- 
vices to veterans who are VA-eligible. 

In telephone surveys conducted in 2012, investi- 
gators (McGuire, Clark, Blue-Howells, & Coe, 2013) 
sought to answer a number of questions about the cur- 
rent operation of veterans courts in the United States. 
They identified 168 veterans courts, dockets, and tracks 
in existence at the end of 2012. (The number of these 
courts has grown rapidly since 2008, but the empiri- 
cal evidence tracking their operation and effectiveness 
is very limited—making this survey a welcome con- 
tribution to our understanding of veterans courts.) 
Two-thirds of the courts are specifically considered to 
be Veteran Treatment Courts; they serve Veterans of 
all eras. Nearly two-thirds (64%) of the courts pro- 
vide services to veterans who are not VA-eligible, with 
these individuals comprising an average of 14% of the 
caseloads. The inclusion of volunteer veteran mentors 
is recognized as an important component of the Vet- 
erans Treatment Court model, with more than half the 
courts having mentors. A total of 7,724 Veterans have 
been part of veterans courts, according to this survey, 
with court jurisdiction averaging 15-18 months. About 
two-thirds of veterans who are no longer under court 
jurisdiction successfully completed court and treatment 
requirements. 

A survey on veterans courts process and outcomes 
(Holbrook & Anderson, 2011) illustrates both the 
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potential usefulness and the current empirical lim- 
itations of our knowledge of veterans courts. They 
surveyed 53 courts and received responses from 14, 
so the size of their sample was very small. Of the 
responding courts, seven indicated that they required 
a guilty plea as a condition of participation and eight 
reported that charges would be dismissed upon suc- 
cessful completion, with at least one court report- 
ing that both options are used. Eight of the courts 
described using veteran peer mentors. Of the 404 
court veteran participants tracked by survey responses, 
there had been 59 graduates, 8 voluntary withdrawals, 
and 21 early terminations. One of the individuals suc- 
cessfully completing veterans court had been involved 
in reoffending. 

Veterans courts have proliferated rapidly and are 
clearly a popular and promising kind of problem- 
solving court. Just as clearly, the field very much needs 
empirical investigation into how they work and how 
effective they are. 


Institutional Interventions 


There are several important differences between jails 
and prisons, even though both are secure institutional 
facilities that incarcerate individuals who have been 
convicted of criminal offenses. A jail is a communi- 
ty-based facility that houses both individuals who are 
pretrial (those who have been charged with offenses, 
but not yet convicted) and others who have been con- 
victed of relatively minor offenses, usually with sen- 
tences no longer than a year. By contrast, a prison is 
part of a correctional system that is either operated by 
the state (usually a state department of corrections will 
include a number of prisons) or the federal government 
(which operates the Federal Bureau of Prisons within 
the Department of Justice). Those who are incarcerated 
in prison have all been convicted of criminal offenses. 
They have also received sentences that are longer 
than the relatively short sentences associated with jail 
inmates. Prison sentences can range from slightly over 
one year to life, and prisons also house those who have 
received a death sentence. 

The Federal Bureau of Prisons (2012) provides a 
range of programs for inmates. These include 


Substance abuse treatment 
Educational and vocational training 
Skills development 

Religious programs 

Work programs 
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United States Medical Center for Federal Prisoners in Springfield, Missouri. 


The nature of this programming reflects the view 
that the important influences contributing to reoffend- 
ing risk include deficits in skills, work training, and 
experience; they also include problems with drugs or 
alcohol. Religion may serve as a protective factor for 
some individuals, offering a structure and set of beliefs 
that are inconsistent with criminal offending. Psychol- 
ogists may play a role in the delivery of some of these 
services, particularly substance abuse treatment and 
skills development. Of course, psychologists may also 
be involved in the delivery of mental health services to 
inmates with mental and emotional disorders. 

Many of the same kinds of services are provided 
in prisons operated by the states. For example, the 
New York Department of Corrections and Community 
Supervision (2012) has programs and services for inmates 
that include educational and vocational training, sub- 
stance abuse treatment, parenting skills, anger manage- 
ment, domestic violence counseling, health education, 
sex offender treatment, religious services, and others. The 
substantial overlap between the kinds of rehabilitative 
services provided by federal and state facilities reflects the 
common aspects of views about the needs of offenders 
that would reduce their reoffense risk and promote the 
possibility that they will live responsible lives without 
offending, following their return to their communities. 

Jails are somewhat different in providing rehabilita- 
tive services. While those in prison have been convicted 
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of criminal offenses and are serving sentences, this is 
true for only a subgroup of individuals in jails. Some 
have been convicted of offenses that are less serious than 
those of individuals in state or federal prisons, so they 
serve shorter sentences in jail rather than prison. Others, 
however, are awaiting disposition of charges, and will be 
held in the jail for periods ranging from days (for those 
who have charges dismissed, for example, or who are 
able to post bond and are released from incarceration 
pending disposition of charges) to years (for some with 
serious charges which, for different reasons, take a longer 
time to resolve). Since jails cannot anticipate whether 
their pretrial inmates will remain in the jail, they pro- 
vide services focusing on immediate needs (e.g., medical 
and mental health care) rather than longer-term rehabil- 
itation. This may be seen on the website of the nation’s 
largest jail, operated by the Los Angeles County Sheriff's 
Department (2012). Medical and mental health services 
are provided, in additional to educational services. Psy- 
chologists are involved in delivering such services, but 
also in assessing inmates’ needs and short-term risk for 
self-harm or violence toward others. 

The functions carried out by psychologists also dif- 
fer between jails and prisons. There are four broad pur- 
poses served by mental health professionals, particularly 
psychologists, in both jails and prisons: classification, 
consultation/crisis intervention, rehabilitation, and 
reentry planning. Because the nature of each function 


varies according to the facility, each will be discussed in 
terms of whether it is carried out in a jail or a prison. 


The Role of Psychologists in Jails. There has 
been some fluctuation in the number of jail beds in 
the United States between the years 1999 and 2013. 
During this period, the number of individuals in local 
jails increased by 21%, from 605,943 to 731,570. 
This population was at its highest in 2008 (785,533), 
subsequently declining to the figure above by the 
end of 2013. During this period, the inmate popula- 
tion increased by 48%, from approximately 68,100 to 
100,940; the male inmate population grew by 17%, 
from about 537,800 to 630,620. The number of indi- 
viduals under the age of 18 in local jails at the end of 
2013 (4,420) had decreased from its peak in 1999 
(9,458) (Kaeble, Glaze, Tsoutsis, & Minton, 2015). 

There is a much higher rate of severe mental illness 
in jail than in the general population (Bureau of Justice 
Statistics, 2006). For example, using inmate self-report 
of experiencing symptoms of severe mental illness such 
as hallucinations or delusions during the last 12 months, 
17.5% of jail inmates reported the former and 13.7% 
the latter. These percentages are substantially higher than 
the percentage of adults over the age of 18 who report 
having experienced either symptom (3.1%). Another 
study (Steadman, Osher, Robbins, Case, & Samuels, 
2009) estimated prevalence rates of serious mental illness 
among adult male and female inmates in five jails during 
two time periods: 2002—2003 and 2005-2006. A total 
of 822 admitted inmates at two jails in Maryland and 
three jails in New York were selected to receive the Struc- 
tured Clinical Interview for DSM-IV. Serious mental 
illness (defined as a major mood disorder or a psychotic 
disorder) was observed in 14.5% of male inmates and 
31% of female inmates. (It does not appear that there 
are more recent empirical studies on the rate of individ- 
uals with severe mental illness in jails that would update 
those conducted between 2010 and 2015.) 

Given these numbers, we might expect that many 
of the psychological services provided to jail inmates 
would focus on those with mental disorders. Such 
services, described in a national survey of U.S. jails 
(Steadman & Veysey, 1997), include 


= Screening, evaluation, classification 

= Diversion (helping to determine whether a pretrial 
inmate might meet criteria for a community-based 
program such as drug court or mental health court) 
Suicide prevention 
Crisis intervention 
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= Case management services/reentry (liaison with 
community treatment providers, planning for 
release, assistance with housing and transportation) 

= Coordinating volunteers (teaching, mentoring, 
tutoring, guiding release) 


Teaching life skills 


Group therapy for inmates and their families 


Larger jails with more resources might be able to 
offer most or all of these services, so a psychologist’s role 
in such jails would be more varied. Smaller jails, by con- 
trast, might be limited to screening, suicide prevention, 
and crisis intervention. 


The Role of Psychologists in Prisons. The con- 
temporary prison can trace its roots to London in the 
19th century, when Jeremy Bentham developed the 
notion that incarceration could be considered part of 
punishment rather than just a means of holding an 
individual until trial (as jails do) or execution. Facili- 
ties at that time were sometimes called “penitentiaries,” 
reflecting the goal of invoking penance from those who 
were confined in them. 

Imprisoning offenders is not necessarily the most 
effective approach to reducing the risk of future offend- 
ing. This is perhaps not a surprise. Among the goals 
of criminal sentencing and incarceration are retribu- 
tion, incapacitation, and general deterrence. Although 
lengthy sentences and punitive prison conditions may 
be consistent with these goals, such conditions are not 
necessarily consistent with the goal of rehabilitation. 
A meta-analysis of over 100 studies (Smith, Goggin, & 
Gendreau, 2002) indicated that the rate of reoffending 
following release from prison was 7% higher than fol- 
lowing the completion of nonresidential sanctions. 

Some approaches to prison-based rehabilitation are 
more effective than others, however. Bonta (1997) clas- 
sified rehabilitation programs as either “appropriate” 
or “inappropriate” by determining their consistency 
with risk/need/responsivity principles discussed earlier 
in the chapter. Appropriate (RNR-consistent) treat- 
ments reduced criminal reoffending by an average of 
50% when compared with inappropriate approaches. 
Appropriate treatment approaches were those that 
systematically assessed offender risk and needs with 
specialized tools (e.g., the Level of Service/Case Man- 
agement Inventory; Andrews et al., 2004), targeted 
the criminogenic needs of offenders in treatment, and 
used. cognitive-behavioral approaches to change deficits 
and increase strengths. By contrast, programs classified 
as inappropriate provided intensive services for low- 
risk offenders or targeted noncriminogenic needs such 
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reincarceration rates, but not drug relapse 
rates. Postrelease employment predicted a 
reduction in drug relapse and reincarceration. 

One of the questions concerning the 
impact of rehabilitation in prison concerns 
“how much is enough?” Criminal sentences 
are imposed for a specific amount of time, 
not necessarily with rehabilitation as a pri- 
mary determinant. But one interesting study 
(Bourgon & Armstrong, 2005) asked precisely 
this question: How much treatment is needed 
to reduce criminal reoffending? Researchers 
considered the recidivism rates of offenders 
in a Canadian prison (N = 620) who were 
followed up for one year after their release. 
While incarcerated, they had received either 
(1) no treatment, (2) 100 hours of treatment 


California Department of Corrections 


Pelican Bay prison in Crescent City, California. 


as self-esteem. Such interventions were associated with 
slight increases in recidivism. Bonta (1997) concluded 
that RNR-consistent interventions, whether provided in 
prison or in the community, reduce recidivism risk and 
protect the public in the process. The exclusive applica- 
tion of punitive approaches, by contrast, does not reduce 
reoffending risk and is therefore less useful for public 
safety—at least via the rehabilitation of offenders. 

One other approach that shows promise, particularly 
in treating drug offenders in prison, is the therapeutic 
community (TC). This is an approach in which the 
staff, other clients, and physical setting are all part of 
the therapeutic environment. Group therapy, individ- 
ual counseling, “community meetings” involving all 
residents, and specialized interventions to build skills 
in areas such as anger control, decision-making, and 
recognizing high-risk situations are all used in the TC. 
Staff functions are not divided into those responsible 
for “security” versus those responsible for “treatment” 
(as is often the case in a secure hospital or correctional 
setting). Instead, all staff members are considered to be 
part of the rehabilitation process. All residents are like- 
wise involved in maintaining an environment in which 
therapeutic goals are clear and important. 

In correctional settings, the TC has most often been 
used to treat those with substance abuse problems. One 
quasi-experimental study (Welsh, 2007) focused on prison 
TC drug treatment program participants (N = 217) 
and comparison group participants (N = 491) for two-year 
outcomes following release. Prison TC was effective even 
without mandatory community aftercare, although effects 
varied somewhat across different outcome measures and 
sites. TC interventions significantly reduced rearrest and 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


over 5 weeks, (3) 200 hours of treatment 
over 10 weeks, or (4) 300 hours of treat- 
ment over 15 weeks. Treatment programs 
were cognitive-behavioral, and focused on substance 
abuse, criminal attitudes, aggression, and criminal peers. 
Offenders’ risk and needs had also been assessed as part 
of their incarceration. A total of 31% of offenders who 
received treatment in any dosage recidivated, compared 
with 41% who received no treatment. Offenders with 
different risk—needs levels required different amounts of 
treatment for an effective “dosage.” In high-risk offenders 
with many criminogenic needs, for example, 300 hours 
of treatment reduced the observed rate of recidivism from 
59% to 38%. By contrast, for medium-risk offenders with 
few criminogenic needs, 100 hours of treatment was suffi- 
cient to reduce recidivism from 28% to 12%—but more 
treatment was not associated with a further reduction in 
recidivism. For high- and medium-risk offenders with a 
moderate number of criminogenic needs, 200 hours of 
treatment was associated with a recidivism rate of 30%, 
as compared to 44% for similar offenders who received 
no treatment. 

These results have several implications for rehabili- 
tation in prison. First, just as in correctional interven- 
tions with juveniles, it is useful to employ a formal, 
structured approach to assessing relevant needs and 
intervening according to those needs. Second, it is 
possible to identify a “dosage effect” for relevant treat- 
ment, and to administer such treatment according to 
who is likely to receive the most benefit. Third, it is 
feasible to have a favorable impact over a relatively 
short period of time. Long sentences are not neces- 
sary to rehabilitate many of those who are sentenced 
to prison—so the justification for keeping inmates in 
prison for a lengthy period must be drawn from other 


Adult Corrections 373 


BOX 15.4 


The Case of Michael Vick: Was He Rehabilitated in Prison? 


Jerry Zitterman/Shutterstock.com 


Michael Vick 


Michael Vick was the star quarterback for the Atlanta 
Falcons until he and his codefendants were arrested and 
charged with running a dogfighting kennel in Virginia. 
In September, 2007, while he was awaiting trial, Vick 
tested positive for marijuana. He was convicted of 
these charges in federal court, and received a sentence 
of 23 months in the federal system. He left Virginia in 
January 2008 to serve his sentence at a U.S. Bureau of 
Prisons facility in Leavenworth, Kansas. 

How would the Bureau of Prisons have attempted 
to rehabilitate Michael Vick? First, he would have 
gone through “classification” (a period of assessment 
and individualized information gathering) to decide 
where he would be assigned. If he had a long sentence 
for a very serious charge, presented a substantial risk 
to harm others, or appeared to be an escape risk, he 
would probably have been assigned to a high-security 
facility. Apparently he did not meet these criteria, how- 
ever, as Leavenworth is a minimum-security prison. 
Then, prison staff would have needed to decide what 


particular deficits contributed to his involvement in the 
dogfighting charges of which he was convicted. 

Another issue was drug use. Given that Vick tested 
positive for marijuana three months before he was sen- 
tenced, he might have been referred for substance abuse 
treatment by prison staff. Bureau of Prisons policy 
on treating drug abuse involves having those in treat- 
ment (lasting at least 500 hours over a period of 6-12 
months) set apart from the general prison population. 

Michael Vick was released from federal prison in 
May 2009. His story is familiar to those who follow 
professional football, and many who do not. Follow- 
ing his release from prison, he returned to his home in 
Hampton, Virginia, where he served the two remain- 
ing months of his sentence on home confinement. He 
was subsequently signed by the Philadelphia Eagles as 
a back-up quarterback. During the 2010-2011 season, 
he moved from third-string quarterback to starter after 
the Eagles traded Donovan McNabb and Kevin Kolb 
suffered a concussion in the season-opening game. 

In the previous edition of this book, we asked some 
important questions about Mr. Vick’s transition from 
prison back into the community—the reentry process. 
Where would he live? How would he be employed? 
Was he genuinely remorseful for his offending? Could 
he live his life without future offending? Could he 
avoid people and situations that elevate his risk for 
reoffending? 

Those questions have now been answered. For 
Michael Vick, his return to the community, his fam- 
ily, and his profession seems to have gone well. His 
professional football career is now over, but there 
have been no reports of additional problems with the 
law. How much of this is attributable to his months 
in prison? That is a difficult question, and certainly 
not one that can be answered without knowing more 
about Mr. Vick than can be judged from publicly 
available information. But his apparently successful 
return to society and professional football does high- 
light one important reality: some individuals coming 
out of prison can (and do) take advantage of the “sec- 
ond chance” they are given to function as law-abiding 
citizens in our society. 


CRITICAL THOUGHT QUESTION 


What difference does prior successful functioning 
make in rehabilitation of an offender? 
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reasons, such as retribution and deterrence. Box 15.4 
concerns the incarceration and possible rehabilitation 
of a professional athlete. 


Psychological Consequences 
of Imprisonment 


The psychological effects of institutional confine- 
ment are complex. Vast differences in prison condi- 
tions are undoubtedly important: Incarceration in 
a well-run minimum-security prison with adequate 
programming and treatment options will have dif- 
ferent effects than imprisonment in an overcrowded, 
mismanaged facility where staff members use highly 
punitive practices such as excessive surveillance and 
isolation to control inmates. The psychological vul- 
nerability and resilience of inmates and the length of 
their confinement matter as well. 

For a number of reasons, high-quality empirical 
studies of the psychological consequences of imprison- 
ment are limited. First, it has been difficult to develop 
a standard measure to quantify the effects of long-term 
incarceration because they are so variable and subjective. 
Second, most studies have assessed the effects of incar- 
ceration among inmates still imprisoned (e.g., Bonta & 
Gendreau, 1990), and because prisoners can adapt and 
attempt to achieve a tolerable existence inside the prison, 
the full psychological implications of long-term confine- 
ment may be apparent only after release (Haney, 2006). 
It is too simplistic to assert that violent offenders will be 
more likely to be violent toward others in prison. One 
study found that although inmates convicted of assault, 
robbery, and certain other violent offenses were more 
likely to commit serious rules infractions in prisons, 
inmates convicted of homicide were not—and those 
convicted of sexual offenses were even less likely to com- 
mit such infractions (Sorenson & Davis, 2011). 

But social scientists have learned something about 
the consequences of long-term incarceration. Many 
inmates show a particular pattern of coping mecha- 
nisms in response to high levels of prison stress. They 
may become hypervigilant in order to deal with the 
significant risks to their personal safety, learn to proj- 
ect a “tough-guy veneer,” socially isolate themselves 
and suppress any signs of emotion, and become gen- 
erally distrustful of others (McCorkle, 1992). None 
of these characteristics will facilitate their reintegra- 
tion into society. Indeed, some evidence suggests that 
assigning an individual to a higher-security prison 
actually increases that individual’s risk for reoffend- 
ing (Bench & Allen, 2003; Chen & Shapiro, 2007). 
One study (Gaes & Camp, 2009) even used random 


Copyright 2019 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). 
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it. 


assignment to prison security level to show that 
inmates with a randomly assigned higher security clas- 
sification had a rate of returning to prison that was 
31% higher than that of their counterparts who were 
assigned to a prison with a lower security level. There 
were no differences in the rates of serious institu- 
tional misconduct of these participants. These results 
are consistent with the influence of deviant peers and 
environmental strain, and inconsistent with specific 
deterrence theory. 

Inmates report that their initial period of confine- 
ment is the most difficult (Harding & Zimmerman, 
1989). Over time, a gradual process takes place in 
which prisoners adjust to their environment. Sociolo- 
gist Donald Clemmer called this process prisonization 
and defined it as “the taking on in greater or less degree 
of the folkways, mores, customs, and general culture 
of the penitentiary” (Clemmer, 1958). This tends to 
happen without conscious awareness in inmates as 
they gradually learn to give up control of choices and 
decisions, and to depend on institutional rulemakers 
to provide structure and routine to their lives. One 
commentator likened it to a kind of “behavioral deep 
freeze” (Zamble, 1992) from which it is difficult to 
emerge, especially into the unstructured and unpre- 
dictable world that awaits an inmate upon release. 

Contemporary corrections face a number of chal- 
lenges in working with those who are incarcerated. A 
recent comprehensive survey (Bureau of Justice Statis- 
tics, 2017) describing those in jails and prisons in the 
United States in 2011-2012 focused on two import- 
ant indicators of mental health problems: severe psy- 
chological distress experienced within the last 30 days, 
and history of mental health problems. The propor- 
tion of incarcerated individuals reporting recent severe 
psychological distress was 26% in jails and 14% in 
prisons (for men) and even higher for incarcerated 
women (32% jails, 20% prisons). Those with a his- 
tory of mental health problems were estimated at 44% 
(jails) and 37% (prisons). These figures reflect the sub- 
stantial proportion of contemporary jail and prison 
inmates with acute mental health crises, longstand- 
ing problems, or both. Treating such individuals in a 
secure correctional setting, addressing symptoms and 
adjustment problems, and minimizing the risk of self- 
harm, victimization by others, or aggression toward 
others must be high priorities, given these propor- 
tions. A comprehensive strategy for developing a stra- 
tegic framework for addressing the overrepresentation 
of behavioral health problems among incarcerated 
populations while prioritizing the correctional goal of 
reducing reoffense risk has been described (Council for 


State Governments Justice Center, 2012). This strat- 
egy focuses on addressing mental health and substance 
abuse problems, particularly when they co-occur, from 
the perspective of how each contributes to reoffending 
risk and affects responsiveness to interventions. 

One scholar of correctional systems raised the 
intriguing possibility that prisons themselves serve to 
further the maladaptive and dysfunctional behavioral 
patterns that resulted in confinement in the first place: 


[T]he long-term effects of exposure to powerful and 
destructive situations, contexts, and structures mean 
that prisons themselves also can act as criminogenic 
agents—in both their primary effects on prisoners and 
secondary effects on the lives of the persons who are con- 
nected to them.... Programs of prisoner change cannot 
ignore the situations and social conditions that pris- 
oners encounter after they are released if there is to be 
any real chance of sustaining whatever positive growth 
or personal gains were achieved during imprisonment. 
(Haney, 2006, p. 8) 


We discuss the problems associated with reentry into 
society next. 


Reentry 


The process of reentry focuses on preparing inmates to 
move from incarceration back into the community and 
to face a world that is fundamentally different from the 
one to which they adapted while in prison. To be suc- 
cessful, they must adjust quickly. Fortunately, and appro- 
priately, there has been more emphasis on this transition 
during recent years. In this chapter, we have seen the 
importance of services delivered in the community— 
and planning so that services are delivered as needed and 
intended. Partly because of the relatively recent nature of 
the emphasis on reentry in corrections, there is limited 
empirical research regarding the effectiveness of reentry 
programs. Existing research in this area has recently been 
summarized (Heilbrun et al., 2012). 

The priorities for reentry begin with the goal of reduc- 
ing the risk of reoffending. There are a number of ways 
to pursue this goal. Just as drug courts and mental health 
courts target specific constellations of clinical symptoms 
with the expectation that providing relevant services in 
these areas will reduce the symptoms, promote better 
adjustment, and reduce recidivism risk, the reentry process 
aims to target risk-relevant needs as the individual returns 
to the community. Released inmates account for a large 
proportion of the population with communicable health 
problems—for instance, HIV/AIDS and hepatitis B and C 
(Mellow, Mukamal, LoBuglio, Solomon, Osborne, 2008). 
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Reentry services can promote the provision of necessary 
health care services. Reentry services can also yield signifi- 
cant cost savings when provided effectively. This is always 
an important consideration for local and state govern- 
ments dealing with crime. 

Reentry can actually be considered broadly as 
including services provided during custody, in prepa- 
ration for release, and during the period of commu- 
nity supervision and eventual discharge. The custody 
phase involves measuring offenders’ risks, needs, 
and strengths upon entry to the correctional facility 
and providing interventions designed to reduce risk, 
address needs, and build strengths. The release phase 
includes inmate release preparation, with a parole plan 
for supervision, housing, employment, drug testing, 
and other considerations, and release decision-making, 
regarding the parole decision. The community super- 
vision/discharge phase involves supervision and ser- 
vices, revocation decision-making (including graduated 
sanctions in response to infractions), and discharge and 
aftercare, when community correctional supervision is 
terminated. This section of the chapter focuses on the 
community supervision/discharge phase of reentry. 

There were over 870,000 individuals on parole in 
the United States at the end of 2015, a modest increase 
from the 840,000 on parole at the end of 2010 (Bureau 
of Justice Statistics, 2016a). (This is a small part of the 
overall estimated 4.65 million justice-involved adults 
who were on some form of community supervision 
during this time, however.) About 20% of those on 
parole committed some kind of new offense or techni- 
cal violation in 2015 leading to a revocation of parole, 
a considerable improvement over this figure (about 
33%) in 2005 (Bureau of Justice Statistics, 2016a). 
An inmate in the California Institute for Men, Dago- 
berto Noyola, 45, exemplifies both the benefit of reen- 
try programs and the ease with which some inmates 
slip back into old patterns of behavior upon release. 
Noyola says that a program that taught him to provide 
drug counseling to high school students and land a job 
laying tile for a construction company enabled him 
to reintegrate into society on his last parole. But the 
career criminal landed behind bars again after a bur- 
glary conviction. Still, he was hoping to return to til- 
ing when released again. Looking over a sea of inmates 
in the prison’s gym, Noyola said “A lot of guys want 
to go out there and do good. Nobody wants to be in 
here” (Gould, 2011). 

The “community classification center” is part of the 
trend toward greater structure in reentry. Such facili- 
ties accept inmates who are released from prison and 
returning to the community. However, rather than either 
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placing them directly in the community or sending them 
home, the community classification centers provide 
assessment for a limited period of time, and structure the 
reentry process so that individuals receive housing and 
services that are consistent with their needs. Some lim- 
ited evidence suggests that such centers do a good job in 
both providing treatment services and managing the risk 
of reoffending during the first 6-12 months in the com- 
munity following prison (Wilkinson, 2001). Programs 
that target specific offender needs have also been associ- 
ated with lower recidivism rates (Seiter & Kadela, 2003). 

There have been other changes in practice consistent 
with contemporary approaches to reentry (Lowenkamp & 
Latessa, 2005). The Second Chance Act of 2007: Com- 
munity Safety through Recidivism Prevention, which 
was signed into law by President Bush in April 2008, 
provides funding for improving reentry using approaches 
consistent with evidence-based policy (Burke & Tonry, 
2006; Center for Effective Public Policy, 2007). Guide- 
lines to assist in the reentry process have been published 
(Aos, Miller, & Drake, 2006; International Association 
of Chiefs of Police, 2006). The interest in using empiri- 
cal evidence to guide the practice of reentry is strong, as 
it is in contemporary medicine and mental health under 
the rubric “evidence-based practice.” 

There has been a limited amount of empirical 
research on parole services provided in the reentry 
process. In the early 1990s, California started a com- 
munity-based program to facilitate parolee success 
for reintegration into society (Zhang, Roberts, & 
Callanan, 2006). The investigators reported that 
those not participating in this program were 1.4 
times more likely to be rearrested within 12 months 
on parole, and that meeting goals in four specified 
domains (which this program facilitated) was associ- 
ated with the lowest risk for reincarceration. A sec- 
ond study (Martin, Lurigio, & Olson, 2003) focused 
on a community-based supervision facility providing 
relevant services (e.g., life skills training, violence pre- 
vention, literacy classes, job skills training, job place- 
ment services, and GED preparation) during the day. 
The findings of this study reflect the importance of 
sufficient time in a program. More clients remained 
arrest-free after a longer period in the program 
(70+ days) than after a shorter period (less than 
10 days). This difference in the recidivism reduc- 
tion between the two groups (25% reduction for the 
first versus 10% for the second) provides an estimate 
of the potential “dosage” impact of this program. A 
third study (Bouffard & Bergeron, 2006) described a 
small program targeting serious and violent offenders 
during reentry; the program provided more referrals 
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to community-based services and increased drug 
testing frequency during parole. Participants were less 
likely to test positive for drug use while on parole, 
had similar parole revocation rates, and had a 60% 
lower likelihood of post-parole rearrest. 

Research in this area reflects several trends for indi- 
viduals with severe mental illness returning from prison 
to the community (Heilbrun et al., 2012). The available 
evidence does support better criminal justice outcomes 
(reductions in rates of rearrest or reincarceration) for 
participants in programs based upon either the Asser- 
tive Community Treatment (see, e.g., Lamberti, Deem, 
Weisman, & LaDuke, 2011) or Intensive Case Man- 
agement (see, e.g., Steadman & Naples, 2005) models. 
Evidence on mental health outcomes is also generally 
favorable, although more mixed; some studies show con- 
sistently favorable mental health and community adjust- 
ment outcomes, while others suggest that certain health 
outcomes (e.g., hospital days) may actually be greater for 
those in specialized programs. The evidence in this area 
is generally promising, however, subject to the caveat 
that we clearly need more studies that are well-designed 
(including comparison/control groups and large sam- 
ples) to support these conclusions with more confidence. 

Reentry as applied to parole is growing in popu- 
larity. In fiscal year 2004-2005, for example, nearly 
44,000 paroled offenders were required to attend a 
reentry program (National Offender Management 
Service, 2005). As yet, however, there is very limited 
information on the effectiveness of such programs. 
One study suggested that offenders who “fit” well 
with the reentry program (in terms of their risk and 
needs) were more likely to be recommended for place- 
ment (McGuire et al., 2008). This is good as far as it 
goes, but it would be even better if we had more infor- 
mation on the impact of the program on the services 
delivered, and whether the delivery of such services 
was related to rearrest. 

Somewhat more research has been done on special- 
ized parole services to individuals with mental disor- 
ders. A “firm but fair” approach to working with clients 
seems to distinguish more effective parole officers with 
this population (Eno Louden, Manchak, O’Connor, & 
Skeem, 2015; Skeem, Encandela, & Eno Louden, 2003; 
Skeem & Eno Louden, 2006). Both traditional and spe- 
cialty parole/probation officers used graduated sanctions, 
but traditional officers generally responded to noncom- 
pliance with more punitive approaches (Eno Louden, 
Skeem, Camp, & Christensen, 2008). This relates to the 
differences between specialty agencies and traditional 
parole services; the former are more likely to focus on 
monitoring medication and treatment attendance and 


to use problem-solving strategies, and less likely to use 
threats of incarceration (Skeem, Emke-Francis, & Eno 
Louden, 2006). This appears particularly valuable with 
probationers who have co-occurring mental illness and 
substance abuse, as these individuals generally have 
poor relationships with professionals and are more likely 
to feel coerced into treatment (Skeem, Eno Louden, 
Manchak, Vidal, & Haddad, 2009). 

Several studies have addressed the results of specific 
programs, although none has been designed with ran- 
dom assignment to the program versus “treatment as 
usual.” Accordingly, we cannot be confident that these 
reentry programs actually work as intended. One study, 
focusing on those with a history of violent offending, 
indicated that participants were less likely to test pos- 
itive for drugs, and also less likely to be arrested, than 
were those from a comparison group (Bouffard & 
Bergeron, 2006). Several other studies noted various 
problems with noncompliance, however, including dif- 
ficulty contacting participants following release from 
prison (Schram & Morash, 2002); having only a small 
percentage of participants actually receive an aftercare 
plan, and even fewer actually seek postrelease services 
(Haas & Hamilton, 2007); and less participation in 
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referred services compared with the comparison group 
(Bouffard & Bergeron, 2006). 

If community reentry programs are to be effec- 
tive, it is very important that they be committed to 
the “quality assurance” process described for effective 
juvenile programs—ensuring that intended services 
are actually delivered as planned. One consideration is 
whether such services are voluntary or required as part 
of parole. One would expect that required participa- 
tion would increase the overall compliance rate. How- 
ever, there is some evidence for a self-selection process 
in which reentry services are voluntary, with the more 
motivated individuals seeking out and receiving 
services—and benefiting more. In one California pro- 
gram, for example, services to parolees were provided 
on a voluntary basis and included employment, sub- 
stance abuse recovery, math and literacy skills, and 
housing services. Participants in at least one of these 
areas had a recidivism rate of 33.6%, compared to a 
recidivism rate of 52.8% among those not participat- 
ing in this program (Zhang et al., 2006). These find- 
ings raise some complicated questions about whether 
parolees should be required to avail themselves of 
reentry services. 


1. What are the important considerations in assess- 
ing juveniles prior to placement decisions? The 
considerations that are most often considered by 
courts with juvenile placements are public safety 
and offenders’ treatment needs and amenability 
to treatment. These factors, often cited in the law, 
overlap considerably with components of risk/ 
need/responsivity, a well-supported approach to 
assessing and treating both juveniles and adults 
who have committed criminal offenses. 

2. What is the evidence for the effectiveness of 
interventions with juveniles in the community? 
There is strong evidence for the effectiveness of 
three particular approaches to the communi- 
ty-based treatment of juveniles: Multisystemic 
Therapy, Oregon Treatment Foster Care, and 
Functional Family Therapy. These approaches are 
successful in both providing needed services for 
offenders, and reducing the risk of reoffending in 
those who receive them. 


3. What are some characteristics of an effective 
program? Research has identified a number of 
common elements in programs that are effective. 
They tend to use different treatment modalities, 
carefully train those who deliver services, use a team 
approach, monitor service delivery to ensure that 
services are actually being provided as intended and 
individuals do not drop out or miss appointments, 
and deliver services in family and school settings. 

4. How can risk/need/responsivity help to provide 
effective rehabilitative services for adults? 
Assessment of risk helps determine who should 
be treated at a particular intensity (frequency 
of service) and dosage (total amount of service 
received). Assessment of needs helps to target the 
particular interventions that may be provided to 
individuals. Assessing responsivity helps a pro- 
gram to decide on the most applicable kinds of 
interventions—those to which inmates are likely 
to respond best. 
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378 CHAPTER 15 Juvenile and Adult Corrections 


5. How do specialized problem-solving courts 
compare to other correctional interventions? 
These courts serve specific populations—individuals 
with particular problems (such as substance abuse or 
mental illness) or having a particular status (being 
a veteran, for example), for whom the provision of 
treatment services would both rehabilitate the indi- 
vidual and reduce the risk of reoffending. Service 
delivery and treatment participation are monitored 
by the court, giving participants a strong incentive 


of time. Accordingly, they focus on providing 
present-state services (e.g., medical, mental health, 
educational, substance abuse). Prisons, by contrast, 
can offer additional rehabilitative services that 
include more extensive educational and vocational 
training, skill building, and specialized interven- 
tions (e.g., for sexual offenders). Both kinds of 
facilities also offer religious services, which may 
have a protective influence for some individuals at 
risk of future offending. 


to complete the planned course of treatment. These 8. What are some of the psychological consequences 
courts can either divert defendants from standard of imprisonment? Responses to imprisonment 
prosecution (unlike more conventional correc- vary significantly as a function of the conditions 
tional dispositions) or function as a specialized form of incarceration and inmates’ psychological resil- 
of community corrections similar to probation. ience and mental health. Many inmates experience 
In some jurisdictions, if a defendant does not sat- adjustment problems early in their imprisonment; 
isfy the required conditions of the specialized prob- they may become hypervigilant, socially isolated, 
lem-solving court, he or she may be returned to the and emotionally suppressed. Exposure to prison 
traditional prosecution process. violence and sexual offending can have a serious 
6. What are the differences between jails and pris- impact on psychological well-being. Individuals 
ons, and what role do psychologists play in these who are incarcerated for offenses such as assault 
settings? A jail is a community-based setting that and robbery (but not homicide or sexual offenses) 
houses both pretrial defendants and inmates who may be more likely to behave violently toward 
have been convicted of minor offenses and sen- others in a jail or prison. 
tenced to terms of less than two years. A prison is 9. What are the priorities in preparing individuals 


part of a state- or federal-level correctional system, 
housing only inmates who have been convicted 
of more serious offenses. There are four particu- 
lar functions served by pychologists who work in 
either a jail or a prison: classification, consulta- 
tion/crisis intervention, rehabilitation, and reentry 
planning. The nature, scope, and distribution of 
these tasks vary according to whether the facility 
is a jail or a prison; they can also vary according to 
the size and resources of the facility. 

7. What kinds of interventions are delivered in 
jails and prisons? Because of heterogeneity in jail 
populations, jails generally cannot provide rehabil- 
itative services whose delivery requires individuals 
to remain in the facility for predictable periods 


for the transition from incarceration to commu- 
nity living (the reentry process)? There are six areas 
in particular that are important in the reentry plan- 
ning process. How is the family functioning, and 
will the individual live within it; if not, where will 
he or she be housed? Will the individual return to 
school, have a job, or be actively receiving any kind 
of job training? What mental health and/or sub- 
stance abuse services are needed, and how will they 
be delivered? How will the individual be monitored 
for adherence to conditions specified in the plan? 
Will there be particular intensity to this monitor- 
ing, or specialized aspects (e.g., case management)? 
Finally, what kind of social support is available, and 
what peers will the individual be around? 


Key Terms 
adjudication of diversion Oregon Treatment Foster _ reentry 

delinquency Functional Family Care risk, needs, and 
classification Therapy parole responsivity 
criminal conviction intensive probation prisonization school-based probation 
criminogenic needs Multisystemic Therapy probation therapeutic community 
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Glossary 


A 


absolute judgment An eyewitness’s process of deciding, when 
looking at a sequential lineup, whether any of the people 
shown in the lineup match the description of the perpetrator. 

abuse excuse A legal tactic by which a person charged with a 
crime claims that past victimization justifies his or her present 
alleged offense. 

acute stress disorder The development of anxiety-related, dis- 
sociative, and other symptoms that occurs within one month 
after exposure to an extreme traumatic event and whose dura- 
tion is between two days and four weeks. 

adjudication of delinquency ‘The legal determination that 
a juvenile is culpable of an offense. When responsible for 
offending, juveniles are adjudicated delinquent; adults are 
found guilty. 

adjudicative competence ‘The legal capacities necessary for a 
defendant to stand trial or otherwise resolve criminal charges 
(see “competence to stand trial” and “competence to plead 
guilty”). 

advance medical directives Legal documentation in which an 
individual indicates the kinds of future medical treatments she 
will accept should she be incapacitated (and therefore be una- 
ble to make treatment decisions) at the time the treatment is 
needed. 

adversarial system A system of resolving disputes in which the 
parties, usually represented by counsel, argue and present evi- 
dence to a neutral fact finder, who makes a decision based on 
the evidence and arguments presented by the parties; as distin- 
guished from an inquisitorial system, in which the fact finder 
takes an active part in determining what occurred. 

aggravating factors Conditions or components that make a 
criminal act more serious. 

amicus curiae brief A “friend-of-the-court” brief filed by a per- 
son or organization not a party to the litigation, but with a 
strong view on the subject matter in the case. 

anchoring A cognitive bias that describes the common human 
tendency of individuals to rely too heavily, or “anchor,” on a 
suggested piece of information (e.g., a dollar value in the con- 
text of damage awards) when making decisions. 

anchoring and adjustment bias This occurs when individu- 
als are strongly influenced or “anchored” by an initial starting 
value and when, in subsequent decisions, they do not sufh- 
ciently adjust their judgments away from this starting point. 

anomie A sense of alienation or meaninglessness. 

antisocial personality disorder A pervasive pattern of disre- 
gard for, and violation of, the rights of others that begins 
in childhood or early adolescence and continues into adult- 
hood. 

applied scientist An individual whose research focuses on solv- 
ing problems rather than acquiring knowledge for the sake of 
understanding (see basic scientist). 


arbitration A form of dispute resolution in which a neu- 
tral third party makes a decision that is binding on the two 
disputants. 

archival analysis In psychology and law, a method of data col- 
lection that involves examination of previously decided issues 
and cases. 

arraignment A formal statement of charges and an initial plea 
by the defendant to these charges. 

attribution theory A theory in social psychology focusing on 
people’s explanations for the causes of their behavior and the 
behavior of others. 

authoritarianism A set of beliefs and characteristics that 
includes submissiveness to authority, demands for obedience 
from subordinates, intolerance of minorities and other out- 
groups, and endorsement of the use of power and punishment 
to ensure conformity to conventional norms. 

autobiographical memory Memory for one’s own life 
experiences. 

aversive racism A description of those who believe in 
racial equality and view themselves as nonprejudiced, but 
have unconscious, negative beliefs about people of other 
races. In situations that elicit these negative beliefs, such 
individuals try to avoid acting on them or express them in 
subtle ways. 


back-end sentencing Sentencing that occurs when parolees 
are arrested for new crimes or violate the conditions of their 
parole and are returned to prison by state parole boards as a 
consequence (as contrasted with front-end sentencing). 

basic scientist A scientist who pursues knowledge motivated by 
scientific curiosity or interest in a scientific question, studying 
a phenomenon to better understand it rather than to solve a 
problem. 

battered woman syndrome A _ collection of symptoms 
described in women who have experienced prolonged and 
extensive abuse from their partners. 

behavioral confirmation An influence in which people's 
expectations cause them to act in ways that confirm those 
expectations. 

bench trial A trial in which the outcome (verdict) is decided by 
a judge rather than a jury. 

best interests of the child ‘The legal standard by which child 
custody decisions are made in the United States. 

biological theory of crime An explanation for the causes of 
criminal behavior that uses heredity and constitutional char- 
acteristics of the lawbreaker. 

bioterrorism A form of terrorism that uses biological “weap- 
ons,” such as viruses and bacteria, to harm or threaten others. 

black-letter law Basic principles of law generally accepted by 
courts and embodied in statutes. 
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black-sheep effect The tendency to be more punitive toward 
those members of one’s group who violate the norms of the 
group. 

blended sentencing A sentencing mechanism that allows judges, 
in sentencing juveniles tried as adults, to combine sanctions 
available in juvenile court with those used in criminal court. 

borderline personality disorder A personality disorder char- 
acterized by impulsivity and instability in moods, behavior, 
self-image, and interpersonal relationships. 

brain fingerprinting A procedure that involves the measure- 
ment of brain waves in response to a stimulus to assess whether 
the brain recognizes that stimulus. 

Brawner rule This rule states that a defendant is not responsi- 
ble for criminal conduct when, because of a mental disease or 
defect, he or she lacks substantial capacity either to appreciate 
the criminality (wrongfulness) of the conduct or to conform 
his or her conduct to the requirements of the law (also known 
as the American Law Institute, or ALI, rule). 

breached duty ‘The violation, through either negligence or 
intentional wrongdoing, of a duty that one party legally owes 
to another party. 

burnout A process occurring in response to prolonged stress; 
manifestations may include detachment from work and 
personal relationships, exhaustion, cynicism, and reduced 


productivity. 


C 


case law ‘The body of previous legal decisions and legal princi- 
ples developed from these earlier decisions, as contrasted with 
statutory laws (passed by the legislative branch and approved 
by the executive branch). Case law develops through the 
courts over time, based upon precedent, and tends to change 
slowly because of the legal principle of stare decisis. 

casuistry Fallacious reasoning in order to justify questionable 
behavior. 

challenges for cause Occurring during jury selection, such 
challenges can be made by an attorney seeking to excuse a 
potential juror on grounds of bias. In addition, a judge may 
excuse a prospective juror for cause without a request to do 
so from either attorney. There is no limit on the number of 
challenges for cause that an attorney can make (by contrast, 
see “peremptory challenges”). 

change of venue Moving a trial to another locality, usually 
because extensive pretrial publicity has prevented the assem- 
bling of an unbiased jury. 

charge bargaining A form of plea bargaining in which a prose- 
cutor reduces the number or severity of charges against a crim- 
inal defendant in exchange for a guilty plea. 

chemical castration ‘The use of injections of a female hormone 
into male rapists as a method of reducing their sex drive. 

civil commitment The legal process involving the involuntary 
hospitalization of persons who are mentally ill and dangerous 
to themselves or others. 

civil competencies ‘This term applies to civil (noncriminal) 
legal contexts in which the question of mental competence for 
a specific task (e.g., making a will) is raised. 

classical conditioning A procedure in which one learns to 
associate a new response with a stimulus. 
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classical school of criminology The point of view, which 
evolved in the 1700s and 1800s, emphasizing the role of 
free will and cost-benefit analysis in determining criminal 
behavior. 

classification ‘The evaluation of convicted offenders by a cor- 
rectional facility or parole office to assess the level of risk of 
criminal recidivism, institutional misconduct, and escape or 
noncompliance. 

closing argument A summation of evidence, made by an attor- 
ney at the end of a trial. 

cognitive interview A procedure used to assist victims in recall- 
ing aspects of a crime or other traumatic event. 

cognitive load interviews Interviews that are designed to men- 
tally tax a person through high cognitive demand. In such 
interviews it becomes difficult to simultaneously answer a 
question and maintain a lie. 

cognizable groups Specific groups of persons, usually defined 
by demographic characteristics such as race or gender. 

commonsense justice Ordinary citizens’ basic notions of what is 
just and fair in contrast to the dictates of formal, statutory law. 

community-based policing A policy that increases direct 
police/citizen contacts within a neighborhood. 

compensatory damages ‘The payment or restitution owed to a 
plaintiff for the damages and harm that have been determined 
to be caused by a civil defendant. 

competence An individual’s capacity to understand and behave 
in a way specified by the particular legal question. There are 
numerous forms of legal competency. 

competence to plead guilty The ability of a defendant to 
understand the possible consequences of pleading guilty 
to criminal charges instead of going to trial, and to make a 
rational choice between the alternatives. 

competence to stand trial Sufficient present ability to under- 
stand the legal proceedings in which one is involved and 
to consult with one’s attorney with a reasonable degree of 
rational understanding. 

compliant false confessions Confessions elicited when the sus- 
pect is induced to comply with the interrogator’s demands to 
make an incriminating statement. 

Concealed Information Test An approach to interrogating 
criminal suspects focusing on relevant concealed knowledge in 
the suspect’s mind, not the truthfulness of his/her statements. 
Such information is particularly important when only a guilty 
individual would know it. 

concordance rate The extent of similarity in a behavior or char- 
acteristic between twins. 

confidence interval The amount of uncertainty associated with 
a population estimate (e.g., the mean plus or minus the mar- 
gin of error). 

confirmation bias A tendency to search for information that 
confirms one’s preconceptions. 

confrontation clause Language in the Sixth Amendment of 
the United States Constitution that guarantees defendants the 
right to confront their accusers. 

containment theory ‘The proposition that societal pressure 
controls the rate of crime. 

Control Question Test A polygraph technique in which the 
subject is asked a question that elicits an emotional response. 


control theory ‘The proposition that people will act in an anti- 
social way unless they are prevented from doing so. 

correctional psychology Application of psychological assess- 
ment and intervention to those individuals involved in the 
correctional system, including those on probation, parole, 
incarcerated, or involved in alternative community-based dis- 
positions to offending. 

counseling Verbal intervention by a trained professional 
focused on problem-solving, decision-making, and sympto- 
matic improvement. 

crime control model The model that emphasizes the reduction 
of crime rates and vindicating victims rights by the efficient 
detection of suspects and the effective prosecution of defend- 
ants, to help ensure that criminal activity is being contained 
or reduced. 

crime control theater Legal policies that appear to address 
crime, but that are reactionary and unsupported by empirical 
analysis. 

criminal conviction The outcome of a criminal prosecution 
that concludes in a judgment that the adult defendant is guilty 
of the crime charged. 

criminal profiling The use of psychological principles as a 
crime investigation technique to guide police toward suspects 
who possess certain personal characteristics as suggested by 
evidence from the crime scene. 

criminalization hypothesis The idea that untreated symp- 
toms of mental illness result in behavior that is criminal, or is 
treated as criminal. 

criminogenic needs ‘The deficits (such as substance abuse, 
family problems, educational problems, and_pro-criminal 
attitudes) that increase the risk of reoffending. 

criminology ‘The study of crime and criminal behavior. 

Crisis Intervention Team (CIT) A program designed by the 
Memphis Police Department (also known as the Memphis 
Model) to increase officer and public safety while attempting 
to redirect those with behavioral health problems from the 
judicial system to treatment-oriented alternatives. It involves 
training in more effective interactions with those experiencing 
behavioral health problems. 

cycle of violence Behavior involving a pattern of periodic 
domestic violence, often exhibited by batterers, making their 
victims fearful of the battering they believe is inevitable. 


D 


damages Money awarded to a person injured by the unlawful 
act or negligence of another. 

dangerousness A propensity to behavior that involves acts of 
physical violence or threats by one person against another. In 
some contexts, it is considered more broadly to include antiso- 
cial behavior of other kinds, including property damage, theft, 
and other illegal acts. 

death qualification Questioning of prospective jurors during 
jury selection in death penalty cases regarding their attitudes 
toward capital punishment. Jurors endorsing extreme beliefs 
about the death penalty (such as an unwillingness to impose 
it under any circumstances) may be dismissed from consid- 
eration, leaving the remaining “death-qualified” pool of pro- 
spective jurors. 
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declarative knowledge In the context of jury behavior, jurors’ 
understanding of legal concepts (as contrasted with procedural 
knowledge). 

defensive attribution An explanation for behavior that enables 
people to deal with perceived inequities in others’ lives and to 
avoid feelings of vulnerability. 

deinstitutionalization ‘The long-term trend of closing mental 
hospitals and transferring care to community-based mental 
health treatment facilities. 

deliberative processes Thought processes that involve men- 
tal effort, concentration, motivation, and the application of 
learned rules. 

determinate sentencing A sentence of confinement or proba- 
tion for a fixed period of time specified by statute, as con- 
trasted with an indeterminate sentence whose duration is 
determined by the offender’s behavior. 

diagnostic cues Cues that enable professionals to diagnose or 
distinguish among available alternatives (e.g., between psycho- 
paths and nonpsychopaths, or between truth-tellers and liars). 

diagnosticity A term used to denote the probability of iden- 
tifying the suspect from a lineup depending on whether the 
suspect is the culprit or not. 

differential association reinforcement theory A learning-the- 
ory approach that asserts that criminal behavior is the result 
of socialization into a system of values that is conducive to 
violations of the law. 

diminished capacity A variation of the insanity defense that is 
applicable if the defendant (in the words of the law) lacks the 
ability to “meaningfully premeditate the crime.” 

discovery A procedure in which the attorney for one side seeks 
to become aware of the materials used by the other side to 
form its case. 

discretion The ability to act according to one’s own judgment 
and conscience. In judicial decisions, discretion refers to a 
judge’s consideration of factors that may lead to appropriate 
variations in how the system responds to offenses, as opposed 
to a decision based on predefined legal guidelines or rules. 

dispositional attributions Explanations for others’ behavior 
that focus on ability, personality, or even temporary states 
(such as fatigue or luck) to help understand the behavior. 

dispositional phase ‘The sentencing phase of the case in which 
hearings typically combine adversarial procedures and atten- 
tion to the particular needs of the defendant. 

dissociation ‘The act of “escaping” from a traumatic event by 
extreme detachment. 

distributive justice Concerns about what is right or just with 
respect to the allocation of goods within a society. 

diversion The practice of officially stopping or suspending a 
case prior to court adjudication (without a formal trial) and 
referring the defendant to a community education, treatment, 
or work program in lieu of adjudication or incarceration. 

dizygotic twins (DZ) Commonly called fraternal twins, occur- 
ring when two eggs are fertilized. 

double-blind testing procedures Experimental procedures in 
which both the participant and experimenter are unaware of 
the particular conditions being tested. 

dual-process models Descriptions of two approaches to 
human information processing. Typically they propose both a 
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rational, deliberate approach, and a quick, intuitive approach. 
‘The former requires motivation, effort, and ability; the latter 
does not. 

due process model A perspective that emphasizes due process 
or procedural justice (fairness) under the law. In contrast to 
the crime control model, this model places stronger emphasis 
on defendants’ rights. 

duty The obligation that one party legally owes to another party. 


E 

ecological validity ‘The extent to which the methods, materials, 
and setting of a research study resemble the real-life phenom- 
ena being investigated. 

ecphoric experience The process of reviving a memory by rely- 
ing on one’s sense of recognition. 

encoding ‘The process of entering a perception into memory. 

equality ‘The principle that all who commit the same crime 
should receive the same consequences. 

estimator variable ‘The factors that are beyond the control of 
the justice system and whose impact on the reliability of the 
eyewitness can only be estimated (e.g., the lighting conditions 
at the time of the crime; whether the perpetrator was wearing 
a disguise). 

euthanasia ‘The act of killing an individual for reasons that are 
considered merciful. 

evaluation apprehension Concern about the ways that others 
evaluate us. 

evidence ploys Used in criminal interrogation, these are ruses 
that involve providing false information to suspects about 
their guilt, which can apparently cause them to doubt their 
memories and rely instead on external sources to infer what 
happened. 

evidence-based sentencing ‘The application of findings from 
risk reduction studies (including offenders’ risks, needs, and 
responsivity) to sentencing practices. 

evidence-driven deliberation A form of deliberation in which 
the jury thoroughly discusses the evidence before taking a 
vote. 

evidentiary strength Refers to the nature of the evidence 
regarding guilt in a legal proceeding, and is probably the most 
important determinant of jurors’ verdicts. 

exculpatory ‘Tending to clear a defendant of fault or guilt. 

executive function The cognitive ability to plan and regulate 
behavior. 

experiential inflammatory bias The notion that people who 
witness the use of virtual environments may be so swept up 
in the experience and persuaded by the lifelike nature of these 
scenes that they have difficulty imagining or visualizing a dif- 
ferent point of view. 

experimental methodology Experimental research studies 
that involve the manipulation of one or more factors (termed 
“independent variables”), observation of the effects of these 
factors on some behavior (termed “dependent variables”), and 
control of other relevant factors. 

experimenter bias An experimenter’s influence on the results 
of a research study. 

expert witness A witness who has special knowledge beyond 
that of the ordinary lay person about a subject enabling him or 
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her to give testimony regarding an issue that requires expertise 
to understand. Experts are permitted to give opinion testi- 
mony, while a nonexpert witness is typically limited to tes- 
timony about which he or she has direct knowledge through 
first-hand observation. 

external validity A measure of whether the results of scientific 
research, conducted with a sample of the population, can be 
generalized to a larger group or that population. 

extralegal factors Influences that are legally irrelevant in that 
they cannot serve as evidence in a legal proceeding (e.g., age, 
race, gender, and socioeconomic status). 

extrinsic motivation ‘The desire to pursue goals that would 
please and impress others. 

extroversion ‘The personality cluster characterized by outgoing 
orientation, enthusiasm, and optimism. 


FE 

fabricated evidence False evidence presented by interrogators 
in order to elicit information from suspects. 

false confession An admission of guilt to a crime for which the 
confessor is not culpable. False confessions occur for different 
reasons and they can be explained by different situational and 
dispositional factors. 

false denial A guilty suspect’s proclamation of innocence and 
denial of involvement in crimes for which he or she is actually 
responsible. 

field studies Scientific research done in real-world settings, as 
contrasted with a more artificial environment. Field studies 
have more ecological validity (a greater resemblance to actual 
practice) but are more difficult to carefully control. 

fitness-for-duty evaluation ‘The psychological assessment of an 
employee conducted to determine whether that individual is 
mentally, emotionally, or behaviorally impaired, which might 
prevent the return to workplace duties. It is often used with 
those in dangerous occupations, such as police work, firefight- 
ers, and the military. 

focal concerns perspective A viewpoint in criminology based 
on focal concerns theory. 

focal concerns theory A theory that explains the criminal 
activities of lower-class adolescent gangs as an attempt to 
achieve the ends that are most valued in their culture through 
behaviors that appear best suited to obtain those ends. 

forensic evaluator A professional role played by psychologists, 
psychiatrists, and social workers when providing forensic 
mental health assessments and expert testimony on a variety 
of topics related to legal questions involving mental and emo- 
tional disorder, intellectual functioning, substance abuse, and 
other clinical disorders, as well as capacities that are directly 
related to the legal question. 

forensic mental health assessment Evaluations conducted by a 
variety of professionals including psychiatrists, psychologists, 
and social workers. The assessments address a wide range of 
questions in civil, criminal, and family law (e.g., competency 
to stand trial, child custody, civil commitment, capital 
sentencing). 

forensic psychologists ‘These psychologists apply scientific 
findings and knowledge to questions and issues related to the 
legal system. Their work may include conducting forensic 


mental health assessments for courts and attorneys, providing 
treatment to those under the supervision of the legal system, 
offering consultation to law enforcement agencies and person- 
nel, and other related tasks. 

framing effects The way decision alternatives are presented 
(or framed)—as either gains or losses—can have a significant 
impact on a person's choice. Individuals are more willing to 
take chances when the decision alternatives are presented in 
terms of gains than in terms of losses. 

front-end sentencing Sentencing imposed following conviction 
for a crime committed when the offender was not under cor- 
rectional jurisdiction (as contrasted with back-end sentencing). 

Functional Family Therapy A community-based intervention 
for juvenile offenders. It is provided weekly by a single ther- 
apist, over an average period of three months. It is family- 
focused, and is often delivered in the home. 

functional magnetic resonance imaging A type of specialized 
neuroimaging that registers blood flow related to neural activ- 
ity in the brain or spinal cord. 

fundamental attribution error The belief that behavior is 
caused by stable factors internal to a person rather than by 
situational factors external to a person. 


G 

generic prejudice Prejudice arising from media cover- 
age of issues not specifically related to a particular case but 
thematically relevant to the issues at hand. 

grandjury A group of citizens who hear evidence in closed pro- 
ceedings and decide whether to issue an indictment. 

ground truth A clear and accurate measure of the outcome of 
interest in a study. 


H 

harm The losses or adversities suffered by a person who is the 
victim of wrongdoing. 

heuristics A mental shortcut, “rule of thumb,” or educated 
guess used to help solve a problem. These methods typically 
utilize experimentation and trial-and-error techniques. 

hostile workplace harassment A form of workplace harass- 
ment that does not involve a specific response (see “quid pro 
quo harassment”), but instead involves gender harassment and 
unwanted sexual attention, resulting in an intimidating, hos- 
tile, or offensive working environment. 


I 

illusory causation ‘The inaccurate perception that two variables 
are causally related. 

impeachment During a trial, the cross-examination of a wit- 
ness for the purpose of calling into question his or her credi- 
bility or reliability. 

implicit bias Unconscious beliefs that influence how people 
interpret and judge thoughts and actions. 

implicit personality theory A person's preconceptions about 
how certain attributes are related to one another and to 
behavior. 

inadmissible evidence Evidence in a legal proceeding that the 
court holds cannot be admitted, and therefore cannot be con- 


sidered by the fact finder. 
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indeterminate sentencing Sentencing scheme in which the 
judge imposes an indefinite period of incarceration for a given 
offense (e.g., 6-20 years) and the actual length of stay depends 
on the individual’s behavior while incarcerated. Such behavior 
affects whether the individual will be released on parole or will 
serve the maximum sentence. 

indictment An accusation issued by a grand jury charging the 
defendant with criminal conduct. 

informational social influence A process in which people 
accept evidence provided by others and modify their opinions 
accordingly. 

in-group bias The tendency to favor one’s own group. 

in-group/out-group differences An in-group shares a com- 
mon identity and sense of belonging, while an out-group lacks 
these things. 

initial appearance ‘The constitutional right to be brought 
before a judge within 48 hours of arrest. The primary pur- 
pose is for the judge to review the evidence summarized by the 
prosecutor and determine whether there is sufficient reason 
to believe that the suspect may have committed the alleged 
offenses. 

inquisitorial system The legal system in which the judge plays 
a very active role in determining the accuracy of evidence 
before the court (as contrasted with the adversarial approach, 
in which the judge is a more passive evaluator of evidence 
presented in a trial). 

insanity ‘The principal legal doctrine permitting consideration 
of mental abnormality in assessing criminal liability. Those 
acquitted of criminal charges because they are found not 
guilty by reason of insanity are typically required to spend an 
indeterminate period of treatment in a secure mental health 
facility until they are no longer dangerous to self or others. 

intensive probation Probation involving frequent monitoring 
and contact. 

intention ‘The offender’s frame of mind in committing a crim- 
inal act. 

intentional behavior Purposeful conduct in which a person 
meant the outcome of a given act to occur. 

internalized false confessions An inaccurate confession that 
is genuinely believed. Internalized false confessions can result 
when, after hours of being questioned, badgered, and told sto- 
ries about what “must have happened,” the suspect begins to 
develop a profound distrust of his or her own memory. 

intrinsic motivation ‘The pursuit of goals that involve internal 
or personal desires rather than external incentives. 

intuitive processes Incidents of spontaneous mental process- 
ing that are often acted on but not given careful thought or 
effort. 


J 

jail diversion programs Programs attempting to divert certain 
groups of criminal offenders from jail incarceration into a 
rehabilitative, community-based alternative. 

joint custody A legal outcome in which divorcing parents share 
or divide various decision-making and control responsibilities 
for their children. 

judicial waiver A judge’s decision to transfer a juvenile offender 
from juvenile court to criminal (adult) court. 
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juror bias The tendency of any juror to use irrelevant, inadmis- 
sible, or extralegal evidence or considerations in the course of 
legal decision-making. 

jury sentiments Beliefs, opinions, and views of jurors that are 
unrelated to the evidence and the law in a trial. 


L 

learned helplessness A condition in which people come to 
believe that they have no personal influence over what hap- 
pens to them; consequently, they passively endure aversive 
treatment rather than to try to control it. 

learning theory A form of criminological theory that empha- 
sizes how specific criminal behaviors are learned directly from 
reinforcement and modeling influences. 

legal factors Variables related to the offense or the offender’s 
legal history. 

legal formalism The model holding (in contrast to legal real- 
ism) that legal decision makers dispassionately consider the 
relevant laws, precedents, and constitutional principles, and 
that personal bias has no part in decision-making. 

legal realism The model holding (in contrast to legal formal- 
ism) that judges view the facts of cases in light of their atti- 
tudes and values, and make decisions accordingly. 

liable Responsible or answerable for some action. 

liberation hypothesis The hypothesis that when the strength 
of the evidence against a defendant is weak, jurors are free to 
rely on nonlegal information to inform their decisions. 

lie bias The assumption that most statements, even truthful 
statements, are lies and deceptions. 

limiting instruction An instruction to the jury placing explicit 
limitations on how certain evidence can be considered. For 
example, a judge may limit the consideration of a defendant's 
prior record to gauging the defendant's credibility only. 


M 

M’Naghten rule One test for the insanity defense. Under 
this rule, defendants may be deemed insane by the court if, 
because of a “disease of the mind,” they (1) did not know 
what they were doing or (2) did not know that what they were 
doing was wrong. 

malingering The deliberate fabrication or exaggeration of phys- 
ical or psychological symptoms in order to gain an advantage. 

mandatory minimum sentences Sentencing schemes in which 
judges sentence offenders to a minimum number of years in 
prison following conviction for a given offense regardless of 
any extenuating circumstances or mitigating behavior while 
in prison. 

mass murderer A person who kills four or more victims in one 
location during a period of time that lasts anywhere from a 
few minutes to several hours. 

matching heuristic A process in which decision makers search 
through a subset of available case information and then make 
a decision based on only a small number of factors (e.g., 
offense severity and prior record), often ignoring other seem- 
ingly relevant information. 

mediation A form of alternative dispute resolution in which 
a neutral third party helps the disputing parties agree on a 
resolution to their conflict. 
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mens rea A guilty mind. One of two elements that must be 
proven by the prosecution (the other being “a guilty act”) in 
order to obtain a criminal conviction. 

meta-analysis A statistical technique that combines the results 
of individual studies using similar variables and addressing 
similar questions. 

Miranda Miranda rights apply to individuals in police cus- 
tody in the United States. They include, among other things, 
the right to avoid self-incrimination (Fifth Amendment) 
and to have a lawyer present and be represented by counsel 
(Sixth Amendment) that 

mitigating factors Factors such as age, mental capacity, moti- 
vation, or duress that lessen the degree of guilt in a criminal 
offense and thus the nature of the punishment. 

monozygotic twins (MZ) Commonly called identical twins, 
multiple births that occur when a single egg is fertilized to 
form one zygote, which then divides into two embryos. 

motion iz limine A legal request for a judge to make a pretrial 
ruling on some matter of law expected to arise at the trial. 

motivated reasoning A phenomenon in which one’s reasoning 
is directed by the desire to reach a certain conclusion. This 
may involve seeking out information that confirms a pre- 
existing belief. 

Multisystemic Therapy An empirically supported intervention 
for juvenile offenders implemented in multiple domains (e.g., 
family, school, structured activity) to reduce serious antisocial 
behavior and strengthen dysfunctional families. 


N 

Need for Cognition ‘The inclination to engage in and enjoy 
effortful cognitive work. 

negative incentives In the context of interrogations, tactics 
(such as accusations, attacks on the suspect’s denials, and 
evidence fabrications) that interrogators use to convey that 
the suspect has no choice but to confess. 

negligence Behavior that falls below a legal standard for pro- 
tecting others from unreasonable risks; it is often measured by 
asking whether a “reasonable person” would have acted as the 
civil defendant acted in similar circumstances. 

negotiation ‘The process of conferring with another to attempt 
to settle a legal matter. 

neuroticism A major dimension of personality involving the 
tendency to experience negative emotions such as anxiety, 
anger, and depression, often accompanied by distressed think- 
ing and behavior. 

normative social influence A process in which people conform 
to others’ expectations, often to gain acceptance. 


oO 

open-ended questions ‘This type of question does not specify 
or restrict the answers to be given; rather, respondents are 
prompted to suggest their own ideas for answers. 

opening statement Not part of the evidence, these comments 
made by the lawyers on each side give an overview of the evi- 
dence that will be presented. 

operantlearning A form of learning in which the consequences 
of a behavior influence the likelihood of its being performed 
in the future. 


Oregon Treatment Foster Care An empirically supported 
juvenile intervention that involves placing juveniles with 
specially trained foster parents rather than in residential 
placement. 

other-race effect The tendency for people to less accurately rec- 
ognize faces of other races than faces of their own race. 

outcome severity ‘The severity of an accident or injury. 

overconfidence bias The tendency to hold an unrealistically 
optimistic view of the likelihood of a favorable outcome in lit- 
igation. It applies to defendants who believe (incorrectly) that 
they have a good chance to win at trial, sometimes leading to 
rejection of reasonable plea offers from prosecutors. 


Pp 

parole ‘The conditional release from prison of a person con- 
victed of a crime prior to the expiration of that person’s term 
of imprisonment, subject to both the supervision of the cor- 
rectional authorities during the remainder of the term and a 
resumption of the imprisonment upon violation of the con- 
ditions imposed. 

pedophile A person who derives gratification from sexual con- 
tact with children. 

peremptory challenges Opportunities available to each attor- 
ney during jury selection to exclude potential jurors without 
having to give any reason. Their number, determined by the 
judge, varies from one jurisdiction to another. 

perjury Lying while under oath. 

photographic lineup A display of photographs of potential 
suspects that police often ask an eyewitness to examine to 
identify a suspect (also called a photospread). 

photospread A display of photographs of potential suspects 
that police often ask an eyewitness to examine to identify a 
suspect (also called a photographic lineup). 

physiognomic variability Perceived differences based on phys- 
ical features. 

plea bargains In exchange for the defendant's promise to forgo 
a trial, the government may promise to charge the defendant 
with a lesser crime or ask the judge for a reduced sentence. 
When the “bargain” is reached, the defendant pleads guilty 
and no trial is held. 

policy capturing Research to determine (capture) policy pref- 
erences and inclinations (e.g., the punishment motives of 
ordinary people). 

policy evaluator A role in which psychologists who have 
methodological skills in assessing policy provide data 
regarding the impact of such policy (e.g., degree of change, 
degree of effectiveness, design recommendations, observed 
outcomes). 

polygraph (sometimes called “lie detector”) An instrument for 
recording variations in several physiological functions that 
may indicate whether a person is telling the truth. 

positive inducements Tactics used by interrogators to motivate 
suspects to see that an admission of guilt is in their best inter- 
est. It involves conveying that the suspect will receive some 
benefit in exchange for his confession. 

positivist school of criminology A point of view that empha- 
sized that criminal behavior by a person was determined, 
rather than a product of free will. 
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postdiction variable In the context of eyewitness memory, a 
variable (such as the speed of an identification) that does not 
directly affect the reliability of identification, but instead is a 
measure of some process that correlates with reliability. 

post-event information Details about an event to which an 
eyewitness is exposed after the event has occurred. 

posttraumatic stress disorder (PTSD) An anxiety disorder in 
which the victim experiences a pattern of intense fear reac- 
tions after being exposed to a highly stressful event. 

precedent A ruling (or opinion) announced in a previous case 
that provides a framework in which to decide a current case. 
The expectation that a court should abide by precedent is 
called stare decisis. 

predecisional distortion A phenomenon by which jurors’ ini- 
tial inclinations influence the way they interpret evidence pre- 
sented during a trial. 

predictive validity One form of psychometric validity, involv- 
ing the accuracy with which a measure can predict something 
it should theoretically be able to predict. 

preliminary hearing ‘The step between arrest and trial. At a 
preliminary hearing, the prosecution must offer some evi- 
dence on every element of the crime charged and the judge 
must decide whether the evidence is sufficient to pursue the 
case further. 

preponderance of evidence The standard of proof required in 
civil litigation, in which the evidence for one side must out- 
weigh that on the other side by even a slight margin. 

presence When used in reference to virtual reality, the degree to 
which a user or observer has the impression of actually “being 
in another world” due to the presentation in the virtual envi- 
ronment. 

preventive detention ‘The detention of accused persons who 
pose a risk of flight or dangerousness. 

primacy effect The influence of information that is presented 
first, or early in a series. 

primary deviance Behavior that violates a law or norm for 
socially acceptable conduct. 

principle of proportionality ‘The principle that the punish- 
ment should be consistently related to the magnitude of the 
offense. 

prisonization ‘The gradual process in which prisoners adjust to 
their environment (i.e., assimilate to the customs and culture 
of the penitentiary). 

probabilistic estimates Predictions about outcomes, made far 
in advance of the known outcome. Attorneys make probabil- 
istic estimates in deciding whether to accept a case. 

probation ‘The conditional freedom from incarceration follow- 
ing criminal conviction. It involves a specified set of condi- 
tions for which compliance is monitored by the probation 
officer assigned to the case. Probation conditions may include 
drug use monitoring, substance abuse treatment, mental 
health treatment, and skills-based training in particular areas 
(e.g., anger management, decision-making). 

probative value Tending to prove or actually proving. 

problem-solving court A specialized kind of court focusing on 
the underlying behaviors of criminal defendants and seeking 
to rehabilitate them, thereby addressing the particular prob- 
lems causing the offending. Examples include drug courts, 
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mental health courts, domestic violence courts, homeless 
courts, and veterans’ courts. 

procedural justice The consideration of the fairness of the 
methods for resolving a dispute and allocating resources. 

procedural knowledge Jurors’ awareness of the correct pro- 
cess for reaching a decision (as contrasted with declarative 
knowledge). 

propensity evidence Evidence of a defendant's past wrongdo- 
ings that suggest the defendant had the propensity, or inclina- 
tion, to commit a crime. 

proportionality Proportionality in sentencing means that the 
nature and duration of the sentence should correspond to the 
seriousness of the offense. 

prosecutorial discretion The authority of prosecutors to make 
decisions about certain aspects of criminal proceedings. In 
the context of juvenile offenders, it involves deciding whether 
cases involving serious charges are filed initially in juvenile or 
adult court. 

proximate cause An obvious or substantially supported link 
between behavior and subsequent harm; a necessary element 
to establish in personal injury litigation. 

psycholinguistics The psychological study of how people use 
and understand language. 

psychological autopsy An attempt to determine the mode 
of death (whether an accident, suicide, homicide, or natu- 
ral causes) by an examination of what was known about the 
behavior of the deceased. 

psychological theories (of crime) Scientific principles that 
are formulated and applied to the analysis and understand- 
ing of cognitive and behavioral phenomena. For example, 
psychological theories of crime emphasize individual differ- 
ences in behavior and the approaches to thinking, feeling, and 
decision-making that make some people predisposed to com- 
mitting criminal acts. 

psychopathy A personality disorder characterized by a long- 
term pattern of antisocial behavior and personal characteris- 
tics such as shallow emotion, limited capacities for guilt and 
empathy, and failure to learn from experience. 

psychoticism A major element in the theory of personality, 
characterized by insensitivity, troublemaking, and lack of 
empathy. 

punitive damages Financial compensation awarded to a pre- 
vailing party in civil litigation as a form of punishment for a 
specific act or omission. 


Q 

quid pro quo harassment An implicit or explicit bargain in 
which the harasser promises a reward or threatens punishment 
in exchange for a specific response (often sexual in nature) 
from a workplace supervisee. 


R 

racial bias When police officers, prosecutors, jurors, and judges 
use an individual’s race as the primary determinant for discre- 
tionary decisions or judgments of his or her behavior. 

racial profiling ‘The police practice of using race as a factor in 
determining actions such as traffic stops, arrests, and question- 
ing of suspects. 
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randomized controlled trials (RCT) A research methodology 
in which participants are randomly assigned either to control 
or treatment conditions and outcomes are compared. 

rape trauma syndrome A collection of behaviors or symptoms 
that are frequent aftereffects of having been raped. 

reactance theory A theory proposing that if something is 
denied or withheld from a person, the person’s desire for it 
will increase. 

rebuttal evidence Evidence presented to counter or disprove 
facts previously introduced by the adverse party. 

recency effect ‘The influence on memory and decision-making 
of information that is presented last or later in a series. 

recidivism In the context of criminal behavior, the commis- 
sion of a new crime resulting in re-arrest, reconviction, or 
reincarceration. 

recross ‘To cross-examine a witness a second time, after redirect 
examination. 

redirect questioning Questioning by the original attorney that 
follows the opposing counsel's cross-examination. 

reentry The process of returning from incarceration to the 
community. 

relative judgment An eyewitness’s process of deciding, when 
looking at a simultaneous lineup, which of the people shown 
in the lineup most closely resembles the perpetrator. 

reminiscence effect When recalling previous experience, peo- 
ple often report (reminisce) new information on each recall 
attempt, suggesting that recollection is often incomplete on 
the first telling and that it is normal to produce unrecalled 
information in later interviews. 

repression ‘The process by which unpleasant thoughts or mem- 
ories are moved outside of conscious awareness. 

reservation price In negotiations, a negotiator’s bottom line. 
Defendants in settlement negotiations typically have maxi- 
mum amounts they are willing to pay and plaintiffs have min- 
imum amounts they are willing to accept. 

restorative justice An approach seeking to restore what has 
been lost through criminal offending. It includes programs 
designed to reconcile offenders with their victims, helping the 
offender appreciate the victim’s pain and the victim to under- 
stand why the offender committed the crime. 

retention interval The period of time in which a memory 
is retained. In eyewitnesses, the retention interval occurs 
between viewing an event and being questioned about it. 

retributive approach ‘The notion that punishment should be 
exacted on a person who has taken something from another. 

retrieval The process by which a memory is returned to 
consciousness. 

reverse waiver Judge's decision to transfer a juvenile offender 
from criminal (adult) court, where that individual was 
initially placed, back to juvenile court. 

tisk assessment ‘The assessment of the probability that a person 
will behave violently, often accompanied by suggestions for 
how to reduce the likelihood of violent conduct. 

risk averse Seeking to minimize risk. 

risk, needs, and responsivity (RNR) A theory that describes 
three separate considerations (risk, need, and responsivity) 
involving interventions for criminal offenders. Risk means 
that the likelihood of committing future offenses should be 


evaluated; those at highest risk should receive the most inten- 
sive interventions. Needs are the deficits (such as substance 
abuse, family problems, educational problems, and procrimi- 
nal attitudes) that increase the risk of reoffending. Responsiv- 
ity involves the likelihood of a favorable response to the inter- 
ventions, and the influences that may affect such responding. 


s 


schema An individual’s cognitive framework or set of precon- 
ceptions that helps that person attend to, organize, and inter- 
pret relevant information. 

school-based probation A variation on the standard condi- 
tions of probation in which the youth’s attendance, perfor- 
mance, and behavior in school are monitored through the 
probation officer’s personal visits to the school. 

secondary deviance Creating or increasing the deviant identity 
of a person using official labels or formal legal sanctions. 

secondary victimization A process in which post-event nega- 
tive experiences with legal and medical authorities increase a 
victim’s symptoms. 

selection effects A bias that occurs when random assignment is 
not achieved in a research study and results can be attributed 
to the selection of respondents. 

selective attention People have limited attentional capacity 
and cannot process all of the stimuli available at a given time, 
so they unconsciously select the information to which they 
will attend. The threatening aspect of a weapon is one example 
of something that would draw attention (see weapon focus 
effect). 

self-defense A legal defense relied upon by criminal defendants 
typically charged with homicide; it asserts that the defendant's 
actions were justified by a reasonable belief that he or she was 
in imminent danger of death or bodily harm from an attacker. 

self-determination theory of optimal motivation ‘Theory 
describing situational and personality factors that cause 
positive and negative motivation and, eventually, changes in 
subjective well-being. 

self-serving bias The tendency to interpret information or 
make decisions in ways that are consistent with one’s own 
interests, rather than in an objective fashion. 

sentence bargaining A form of plea bargaining in which a 
prosecutor recommends a reduced sentence in exchange for 
a guilty plea. 

sentencing disparity ‘The differences in the decisions of differ- 
ent judges in sentencing for the same crime. 

Sequential Intercept Model The model assesses diversion 
needs for individuals with serious mental illness. It describes 
a number of points at which an intervention can be made to 
prevent further progress along the conventional criminal track. 
‘These points are (a) law enforcement and emergency services; 
(b) initial detention and initial hearings; (c) jail, courts, foren- 
sic evaluations, and forensic commitments; (d) reentry from 
jails, state prisons, and forensic hospitalization; and (e) com- 
munity corrections and community support. 

sequential presentation A lineup presentation in which the 
choices are shown one at a time. 

serial killer A person who kills four or more victims on separate 
occasions, usually in different locations. 
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settlement negotiation Process used to resolve (settle) civil dis- 
putes without a trial, typically in private negotiations between 
attorneys representing the disputing parties. 

shaming penalty A criminal sanction designed to embarrass 
an offender by publicizing the offense; shaming penalties are 
thought to express the community’ moral outrage and to 
deter others from committing this type of crime. 

similarity-leniency hypothesis The hypothesis that fact find- 
ers treat those similar to themselves more leniently than they 
treat those they perceive as different from themselves. 

simultaneous presentation A lineup presentation in which all 
choices are shown at the same time. 

social cognitive theory The theory that focuses on the role of 
cognitive processes in social interactions. 

social desirability effect People’s wishes to present themselves 
in a socially appropriate and favorable way and the influence 
of such wishes on their behavior. 

social judgments Judgments incorporating information about 
social categories, such as race and gender. 

social labeling theory ‘The theory that the stigma of being 
branded deviant by society can influence an individual’s belief 
about himself or herself. 

social-psychological theory (of crime) A group of theories 
that propose that crime is learned in a social context; they 
differ about what is learned and how it is learned. 

sociological theories (of crime) A group of theories that main- 
tain that crime results from social or cultural contexts (e.g., 
family, school/workplace, peer groups, community, and soci- 
ety). The various theories emphasize different social features 
and differ on the social causes of crime. 

sole custody Awarding custody of a child to one parent only 
(as contrasted with joint custody, in which both parents have 
custodial involvement). 

sophistication-maturity A legal construct often applied to 
youthful offenders in transfer and reverse transfer proceed- 
ings. It encompasses the domains of criminal sophistication 
and developmental maturity. 

source confusion Confusion about the origin of a memory. 

source monitoring ‘The ability to accurately identify the source 
of one’s memory. 

specialized police responding Police conduct after receiving 
specialized training in recognizing behavioral health symptoms 
and interacting with individuals who display such symptoms 
in a way that deescalates conflict, making treatment alternative 
more likely and standard criminal prosecution less likely. 

specific pretrial publicity Media coverage concerning the 
details of one specific case prior to trial. 

spree killer A person who kills victims at two or more different 
locations with almost no time between the murders. 

stare decisis ‘The legal principle emphasizing the importance 
of decision-making that is consistent with precedent; literally, 
“let the decision stand.” 

statutory exclusion A statute stipulating that certain serious 
offenses allegedly committed by an adolescent must be filed 
directly in adult court. 

stimulation-seeking theory ‘Theory suggesting that the 
thrill-seeking and disruptive behaviors of a psychopath 
serve to increase sensory input and raise arousal to a more 
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tolerable level. As a result, the psychopathic person seems 
“immune” to many social cues that govern behavior. 

stipulate To agree about a fact in a legal proceeding without 
further argument or examination. 

Stockholm syndrome Feelings of dependency and emotional 
closeness that hostages sometimes develop toward their kid- 
nappers in prolonged hostage situations. 

storage ‘That phase of the memory process referring to the 
retention of information. 

story model The notion that people construct a story or 
narrative summary of the events in a dispute. 

structural explanations A key concept of structural approaches 
is that certain groups of people suffer fundamental inequalities 
in opportunities that impair their ability to achieve the goals 
valued by society. 

structured interviews Interviews in which the wording, order, 
and content of the questions are standardized in order to improve 
the reliability of the information obtained by an interviewer. 

subcultural explanations The subcultural version of soci- 
ological theory maintains that a conflict of norms held by 
different groups causes criminal behavior. This conflict arises 
when various groups endorse subcultural norms, pressuring 
their members to deviate from the norms underlying the 
criminal law. 

suggestive questions Questions asked in a way that provides 
cues regarding possible answers. 

suicide by cop A crisis situation in which a citizen precipitates 
his or her own death by behaving in such a fashion that a 
police officer is forced to use lethal force. 

summary jury trial An abbreviated, expedited form of a 
jury trial that is intended to be helpful in resolving simple, 
lower-value cases. 

sympathy hypothesis The assumption that jurors’ decisions 
will be influenced by feelings of sympathy. 

system variable In eyewitness identifications, a variable whose 
impact on an identification can be controlled by criminal 
justice system officials. Examples include the way a lineup is 
presented and the way a witness is questioned. 


T 


team policing A policy of less centralized decision-making 
within police organizations. 

terrorism ‘The use of threats of violence to achieve certain 
organizational goals. 

testamentary capacity Having the mental capacity to execute 
a will, including the capacity to resist the pressures or domi- 
nation of any person who might use undue influence on the 
distribution of the estate of the person writing the will. 

therapeutic community A community-based approach in 
which all staff and participants are considered to be part of the 
treatment process. It has generally been used for drug offenders 
and domestic violence offenders. This approach may include 
group therapy, individual counseling, and drug testing with 
the objective of building skills in controlling anger, improving 
decision-making, and recognizing high-risk situations. 

therapeutic jurisprudence An approach to the law emphasiz- 
ing the favorable mental health impact or otherwise “thera- 
peutic” impact of the legal system upon its participants. 

thought suppression ‘The attempt to avoid thinking about 
something specific. 
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threat assessment A process that involves carefully considering the 
nature of the threat, the risk posed by the individual making it, 
and the indicated response to reduce the risk of harmful action. 

tort A private or civil wrong or injury other than breach of con- 
tract, subject to civil litigation. 

transferred The status of a juvenile charged with committing a seri- 
ous offense when moved from juvenile court to criminal court. 

treatment needs and amenability Rehabilitative needs and the 
likelihood of favorable response to interventions designed to 
reduce the risk of future criminal offending. It is an important 
consideration in decisions involving the transfer of juveniles. 

trial consulting The use of professionals trained in the social 
sciences to assist attorneys in preparing and presenting evi- 
dence in a trial. 

truth bias The assumption that most statements are honest and 
truthful. In the context of interrogations, people are better at 
detecting truthful denials than accurately judging deceptive 
elaborations. 


U 

ultimate opinion testimony Testimony that offers a conclu- 
sion about the specific defendant or a specific witness, in con- 
trast to testimony about a general phenomenon. 

unconscious transference Generation of a memory that is 
based on the recall of past interactions with a suspect, so that 
an innocent person may be confused with an offender. 


V 

validity scales Measures of an individual’s approach to a psy- 
chological test, typically including the underreporting or over- 
reporting of symptoms, problems, and unusual experiences. 

venire A panel of prospective jurors drawn from a large list. 

verdict-driven deliberation A form of deliberation in which 
the jury takes an immediate vote and discussion focuses on 
reaching agreement on a verdict. 

vicarious learning Learning by observing the actions of 
another person and their outcomes. 

victimology ‘The study of the process and consequences of vic- 
tim’s experiences, including recovery. 

vividness effect Information has a greater impact on judgments 
and decisions when it is vivid and attention-grabbing than 
when it is pallid and bland. Information presented in a highly 
imaginable way is more persuasive than simple verbal descrip- 
tions of the same material. 

voir dire ‘The process by which the judge and/or attorneys ask 
potential jurors questions and attempt to uncover any biases. 

voluntary false confessions False confessions that arise because 
people seek notoriety, desire to cleanse themselves of guilt 
feelings from previous wrongdoings, want to protect the real 
criminal, or have difficulty distinguishing fact from fiction. 


Ww 

weapon focus effect When confronted by an armed attacker, 
the victim’s tendency to focus attention on the weapon and 
fail to notice other stimuli. 


Z 

zero-tolerance An approach to law enforcement in which the 
police attempt to arrest all lawbreakers, even those who have 
committed petty or nuisance crimes. 
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